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TO THE RIGHT 
VW URSHIFPFFUEL 
che Benchers of the Middle Temple, 


and to the reſt of the Gentlemen of 
that SOc1Iz ry. 


GENTLEMEN, 


DO = May perhaps have been ſo long out 
ot your ſight that I may be alſo by 
this time out of your minde. Ne- 
vertheleſle it is not our of my mind, 
that I having received the ſeed and 
growth of that lictle knowledg in the laws of this 
kingdome which God hath given me in the ſeed- 
plot of your ancient and honourable Society, doe 
no leſſe (by a naturall equity) owethe fruit thereof. 
tro you then the Rivers do their tribute to the: 
Ocean , and the trees their fruit to- the planters: 
and- pruners. This therefore (ſuch as itis ) al-- 
though unworthy of ſo great a name, Iam bold to 


dedicate to you, and put forth under. the ſhelter of- 
your favourable wings ; beſeeching you-to accept. 
thereof, and my well meaning therein, and to ho-- 
nour it -with your patronage and* countenance- 


And it ſhall much oblige, 


(Gentlemen) 


Your moſt; humble: 


- Servant - 
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- = To the Reader. 


7, Ourteous Reader, I doe defire in all plainnefſe to 
a be underſtood, that having in the time of my 
| ſtudy of the Lawes of this Realme, collected 
;Efary ſome confuſed Notes and Obſervations outof 
the ſame : And being aftetwards willing ( for God knowes, 
—I had no further end or aim at firſt in them) for mine owne 
private helpe and better readinefle to digeſt them into ſome 
order and method, ſuch as my-underſtanding could beſt 
contrive. The which'things thus prepared and lying by 'me, 
came by chance to the view of ſome more learned/then my 
ſelf, who ſeemed to give ſome good approbation thereunto. 
W hereupon I firſt of all began to bethinke my ſelfe of ma- 
king ſome part thereof publique. And having to that purpoſe 
adviſedwith' ſo me of my' more judicious friehds; and being 
encouraged by ſome, and not diſcouraged by others, did at 
laſt reſolve to attempt-to publiſh and put in print the-ſame. 
And calling to' mind' that - the Common Aſſurances and 
Conveyances of the Kingdome ( being that whereupon the 
whole eſtates, and conſequently the livelihoods of very ma- 
ny depend)are mattersof great importance and that concern 
moſt men;and that therefore the legall learning thereof muſt 
nceds be of great and'daily uſe. And conſidering withall the 
miſchief ailing everywhere'by the raſhadventures of ſundry 
ignorant men that meddle fo much in theſe weighty mar- 
ters, there being now almoſt in every Pariſh an unlearned, 
and yet-confident Pragmaticall Atturney-(-not that I thinke 
them ail to be ſuch ) or a lawkeſle Scriviner,”that may per- 
haps haye ſome Law Bookes in"their houſes, but never 
read tnore Lay then is on the backefide of LZztleton, or an 
ignorant Vicar, or it may be a Blackeſmith, Carpenter, or 
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To the Reader, 


Weaver, that have no more Bookes of Law in their houſes, 
then they have Law in their heads, and yet as apt and able 
(if youwill belceye themſelves)either to judge of a Convey- 
ance, and by the rules of Lay (of all which they are utterly 
ignorant ) to determine of the ſtrength and goodnefle of a 
title or eſtate already made, or to make a Conveyance to 
transferre the property of things from man to man, as the 
moſt learned and beſt Counſellour of them all;and therefore 
undertake with great confidence, and diſpatch without any 
ſcruple any buſineſs whatſoever offered to their hands:where- 
in they deal with men in their eſtates, as many that are called 
Phyſitians (but. in truth Empericks) deal with men in their 
bodies - (an evill fit fox.the. confideration of a. Parliament). 
How they come to- this their ſuppoſed dexterity and skill is 
4 wonder,except that ſaying be fall, N e710 naſcitur artifex .Ei- 
ther it muſt be barn with them, or they muſt haveit by edu- 
cation,or:they:muſt not; hayeit at all. But if they will tell me 
they-have good prefidents, I will tell them that a good 'Con- 
veyancer muſt be as.well able to judge of the. validity of the 
title, and primitive eſtate of him that is to-convey ( which a 
man cannever do without knowledge of the rules of Law,no 
more then a blind mai can judge of: colours)as to-make ade- 
rivative eſtate and conveyance by a good preſident; for ſcire 
eſt per cauſas ſcire,as the Philoſopher ſpeaks. And as well for 
ought I know, may, a-man bean ablePhyſitian by certain me- 
dicines-only. that never read ſo much as the.grounds of Phy- 
ſick; -as:ſuch men be able Conveyancers by their Preſidents 
onely,,. that - never read ſo much-as the maximes of Law-- 
Nullum medicamentum idem eſt in omnibus. For my. part Imuſt 
ingenuouſlyproteſs that I can ſcarce look.into a title or med- 
dle with a: conveyance of weight wherein I cannot make and 
move more doubts 8& queſtions,then Tam able to reſolve and 
anſwer, and therefore theſe men have gotten the ſtart of me 
much, And yet(much marvelit is-to ſce)how theſeEmpericks 
of the Law (if. may, ſo call them) are ſought unto and made 
uſe of,and that nor onely inlefler,þut oft-rimes in greaterand 
more weighty: buſineſſes, &.that without the aſsiſtance of any 
others more able & ſufficient; the which isnor for lack of op- 
portunity.of finding more learned men inthe Lay, for there 
pe thi ee £ . IS: 
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To. the Reade . 


is a ſufficient ſtore of tliem in all places : nor doe thoſe that 
employ theſe Empericks of the Law always ſavc(if they think 
itſaved) mony hereby, for beſides the great miſchief which is 
oft-times done by themſelves by the unskilfulneſſe of theſe 
workmen,fome of them by reaſon of their much cuſtome are 
growne more chargeable then an ordinary Counſeller, whoſe 
fee is certain and known. But of theſe Empericks of the Law 
and thoſe that make uſe of them, I might ſay as ſometimes ou 
bleſſed Saviour ſaid, Let them alone,the blind leaders of the blind. 
Howbeit being now called (as I conceive) hereunto I chuſe 
rather to admoniſh them and to tell the firſt ſort, That I con- 
ceive them to be uſurpers upon,and intruders into other mens 
callings,and that they thruſt their ſickles into other mens har- 
velt,& that they haye not yet learned that rule of Divinity, 
To abide in the calling wherein they are called, but exerciſe them- 
ſelves in things too high for thei; nor yet have they learned 
this , Ne ſutor altira crepidam,Let not the Cobler go beyond his 
laſt;nor have they learned that, 7p quo quifque norit in hoc ſeex+ 
erceat, And'let me tell the latter fort, That they heed note- 
nough this ſaying, Caveat Emptor ;, nor belceve that ſaying, 
Cuirungue in arte ſua credendum, that every man 1s to be be- 
leeved in his own art. But iF you will fay-to me, Thattheſe 
men do their work well, and'their work doth ſucceed well : 
I will fay to you, that the blinde man may: happily hit the 
- mark, and'it may fall out that ſometimes they.do their work 


well,and it doth ſucceed well, but oft-times wofull experience: 


ſhewerh the contrary, and that many. men haye been much 


miſchieved every where by the ignorance of theſe men, Wher- 


fore I wiſh both ſorts of them to doubt more and to be well 
adviſed in theſe affairs, as the Law doth preſume every. one 
will be ;. for therefore is it indeed that a Will hath .a-more 


favourable interpretation then a Deed, . becauſe mens Wils. 
are.ofr-times made in haſt, andit is preſumed men take who - 


chey can to make them; but men for the making of their 


Deeds are.not pat upon thoſe ſtraits, but they take adviſe of - 
learned men therein. And the more to move men herein and 
to redreſle the evill before diſcovercd,1 have hercin ſet forth. 


under certain generall Titles or Common Places, the grea- 
teſt part of the Judgements, Statutes, Reſolutions, and Ca- 
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To-the Reader. 


ſes that do contain or concern thelearning of the Common 
Aſſurances of the Kingdome , ſo as I think I may truly ſay, 
under reformation , that there are few materiall things as 
rouching this ſubje& to be found any where diſperſed in the 
Volumes of the Law, but they are to be found ſomewhere 
herein, and that there ſhall not happen one Caſe of a hundred 
but a hundred to one the diligent'Reader may here find the: 
Caſc it (elf, or ſome Caſe that by good inference may be ap- 
plied toit, Not that I would have mennow to reſt upon this 
help, and beleſle carefull and more careleſſe to take advice 
of the Lawyer then heretofore (for this is the diſcaſe I labour 
to cure,) for howbe it may be that hereby theſe matters are 
made in ſome meaſure conſpicuous, yet to ſay the very truth, 
beſides that the ſubje& matter of Law is ſomewhat tranſcen- 
dent, and roo high for ordinary capacities,the manner of put- 
ting of Caſes is ſo conciſe, the diſtinions and differences of 
Law are ſo many, that it is hard forany man not well read in 
the Laws in general,to judge or make uſe of any part of them 
in particular, and rightly and fully to apprehend and apply 
the things herein ſet forth : and therefore I dare not adviſe 
men to reſt altogether hereupon,nor can I forbear to tel them 
it 1s very dangerous ſo to doe. But my aim and endsbeing al- 
{o the uſes and commodities I expe and look after from 
this work, is firſt ofall, that ſuch men before ſpoken of, may 
ſce by the viewof the infinite variety of Caſes, Points, and 
Queſtions, as touching theſe matters,diſcovering alſo ſo ma- 
ny by-ways wherein men converſant therein may walk, how 
much there goes to making up of an able Conveyancer, and 
that it is notſo caſte a matter to judge of a Title, give advice 
upon a Conveyance, and make theſe Common Aflurances 
as men dream of, and that therefore men learn more to ſu- 
ſpe& themſelves and gthers herein and to theſe it may ſerve 
as a light ina dark place. Secondly, that by this the Lawyer 
and Student may in ſome meaſure readily find together what 
he deſires touching theſe matters; and to him it may ſerve 
tor a Table 'or Remembrancer. And laſtly, rhat every man 
may be the better able by the help hereof to underſtand,open 
& put his own'caſe to his Lawyer, 8 to moye more pertinent 
queſtions to him: 8& other uſes I would have no man to _—_ 
® 


To the” Reader. 
of it. In the uſe of this work therefore T rhvſt give thee two 
Advertiſements or :Caveats. Firſt, that ifthou deſire to find 
any_ thing in particular therein conraitied, that thoy read the 
whole'Chaprer, or atleaſt the whole Queſtion and Diviſion 
of the Chapter wherein that thing is contained. And fecond- 
ly, thatzthou doeſt not confidently build and rely upon any 
thingitherein alone withvut advice from the learned Lawyer 
alfo,or ir the leaſt withoura (crious and judicious peruſy 'of 
the Authorities and Books themſelves to which thou arrt 
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To the Reader. 


' Papiſts have tokeep the Scriptures and their prayers in alan- 
guage unknown tothe people;theſc being the Laws by which 
the people are to-be governed, and the Law being the beſt in- 
heritance of the Subject. The wiſdome of the Parliament 
hath'thought to commend all the Statute Laws to the peo- 
ple in Engliſh, and to appointthar the pleadings ſhould be in 
Engliſh. And have we not. many Books of Law in Engliſh 
already,as Littletons Tenures,Dottor and Student, Finches Law, 
Tuſtice, Doari2ze Treatiſes, Coke upon Littleton, the Womans 
Lawyer, and many others ? and are not theſe uſcfull and pro- 
fitable © And beſides the greateſt part of the proceedings in 
Chancery (the Gourr of greateſt imployment-within the 
Kingdome) are in Engliſh. Andif itbe meet any part of the 
Law be'in the native tongue:, it ſhould ſeem it is meer this 
part ſhould be ſo, becauſe it concerneth ſo many men, and 
them alſo ſo much, that they may ſee and underſtand ſome- 
what in their own Evidences. And therefore as we have turn- 
ed their Deeds from Latine to Engliſh, ſo let us alfo turn 
ſomeof the Lawtouching theſe Deeds out of French into 
Engliſh. Bonum quo communins eo m:lins, And I ſee no more: 
reaſ0n why in Law more.then in Phyſick the diſcovery-of 
the Art.ſhould make the Art or- Artiſts the leſſe regarded. 
Bur (under correction) 1 ſhould rather think that ic will ra- 
ther makethem both the more eſteemed as a-jewell whoſe 
properties are known, and that it will make them the more, 
and other men we have before ſpoken. of the leſſe to: be uſed 
and employed in their affairs 5: for the more men know; the 
leffe they think they know, and the!more they doubt;and no- 
- thing moves mento be ſo bold and cnofidentin theſe matters 
aStheir ignorance, according tothe Proyerb, Who ſo bold as 
blind bayard ? And for further anſwet to this,"I with'men to- 
ſcethe Preface of the Lord Coke.upon Littleton, Andif any 
man have any thing elſe to objetand except (for ſome there | 
are that will neither pur:forth their own ſtrength ro do good, 
nor bear-with others that do ſo) I wiſh them to undertake the 
ſame ſubject, and-to perfect and ſupply my defefts. And fo 
committing thee t9.God,,. and this work to-thy. favourable. 


Thy true friend 
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ERA Cu AP. 1. 
_ Of Common Aſſurances in generall. 


>Comman-or Generall Aflurances or Conveyan- 
Weg ces of the Kingdome (being, that by which .com- 
PI $5. monly the property of things is made or chan- 
{RAN ged) are oftwb ſorts, -ot.arc made two manner of 


matter of Deed. Thoſe that are made by matter of 

-Record:alſo are male-eicher by matter-of Record of a more high 
mnatureand extraordinary way, or by-matter of Record :of aimore 
lownature ant ordinatyway, Thoſe Aſſurances that are made by 
:natter-of Record of -a more high nature are ſuch as are made by 
Ac of Parljament, of whichwe:intend not-to treat at all; neither 
- Loemeiintendto medille with thoſe Aſſurances that are made by 
thelKingunto lus |[Subzeds, as being matters.more:tranſcendent. and 
-zaitricate;;: but thoſe we: intend: to-treat;of are_onely the :common 
.AflurancesorCenveyancesthataremade between'Subje and Sub- 
oft, n0dafeafantidanand daily uſe ;for the transferring of the 
property :of lands, tenements and ihereditaments from one man 
-£a another.  Andof theſe: there -are -obſerved.to_ be tenne kinds, 
vo, Khereof.are-madeby matter of Record, as a Fine, which is ſaid 
40 de a feoffment. of:Record, and a.commonrecovery , which isin 
:the naturealſo-of a:feoffment of Record : and the reſk are by mat- 
:ter.of Deed, as Firſt, by: feoffment. Secondly, by Grant. Thirdly, 
dy Bargain and-Sale'by deed indented and inrolled.  Fourthly, by 
Leaſe, Eiftly, ty Ratlndge, FE NE TEINT, | ate. 
"_ | | Relea 


\Waies , 2:2. either by matter of Record, or -by 
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Line,. gui a, 


Gonulee or Re- 
cooniſee, Conuſcs 
or Recognilor. 
Defarceant, 


nn EI PE 


Of a Fine Chap: 2. 


Releaſe "or Confirmation , both which are in nature of Grants. 
Eightly, by Deviſe, or by laſt- Will. and Teſtament. And ſome of 
+keſe alſo ſerve to transferre the property of other things as:well as 
of lands, and ſome of them alſo have other operations and uſes, 
15 well as to change and alter property and paſfe-things from 
one man to another, as will appear in their proper places. And 
che firſt thing we ſhall-begin npon ſhall be the learning of a Fine 
and Common Recovery, and firſt of a Fine. 


[1 
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of a Fine. 


ow 


( 


Tz word is ambiguouſly taken-in our Law, for ſometimes it is rermes os 


taken for a ſumme of money or mul impoſed or laid upon 


the law, tit, 


Fine Co.up. 


an offender for ſome offence done, and then alſo it is. called a ontir. 26, 


ranſome. And ſometimes it is taken for an Income or a ſumme of 


127.. 120, 


Plow. 357 


money paid at the entrance. of. a tenant into his land: and ſome- weſt. symb. 
- times it is taken for a finall agreement or conveyance upon Record P92 42. 


for the ſetling and ſecuring of lands and tenements.. And in this: 
ſenſe itis taken here; and ſoit is defined by ſome tobe, An ac- 

' knowledgement inthe Kings Court of the land or other thing to be 

- tis right that doth complain. Andyby others; A Covenant made be- 

-tween parties,and recorded by the Juſtices. And by others, A friend- 
ly, reall and finall agreement amongſt parties concerning any. land 
or rent or other thing whereof any ſuit. or writ is hanging between 
them in any Court. And by others more fully. Aninſtroment ofRe- 
cord of anagreement concerning landstenements or tiereditaments, 
duly made by the Kings licenſe and knowledged by the parties to the 
fame, upon a writ of covenant, writ of right,or ſuch like, before the 
| Juſtices of the Common Pleas or others thereunto authoriſed , and 
ingroſſed of Record in theſame Courr,to end all controverſies there- 
of both between themſelves whictyde-parties and privies tothe ſame, 


and al ſtrangers not ſuing or claiming in due time. And in every Fine 
there1sa ſuit ſuppoſed, wherein the party that is to have the thing is 


| :F,N> 
a, 
Co,5: 


Well 

art. 
4 ] 
216, 
265. 
4H. 
24.1 
7.Cc 
Stat 
8.ch 


called the Plaintife;8 ſometimes alſo in another reſpeR the conuſee 


or Recogniſce,& the other that doth depart with the thing is called 
the Deforceant,& ſometimes in another reſpe& the Conuſor or Re- 
cognifor. And it.is therefore ſaid to be Finals cocordia,quia fine ponit 
negotioadeo ut neutra pars litigantinm ab eo de cetero poſſit recedere. 
And it was anciently the end > 

ſome contention about the thing by ſuit, the parties became agreed 


a ſuit indeed for afterthere had been- 


who ſhould have it,and ſo a fine was levyed of it, and there was an : 


end of the matter ; and henceit is aid to be fra@us or effeF leg, | 
" Rant aa 


"> 
=y 


TL. % 


Ghap:* 20 Of a' Fine: \" 
becauſe it gives a man the fruit or effe& of his ſuit, And to this day 


therefore a writ doth alwayes go forth before a fine can be levyed, ' 
and this is now one of the common Aſſurances of the Kingdome. | 


co.5-38, *Fhere are five eſſentiall parts ofa Fine. Firſt, the originall writ The parts of ir, 
514*, taken out againſt the Conuſor, for without this a fine cannot be te- - 
14 vied. Secondly, the Kings licenſe for the levying of the fine, and for 
this the King 1s to have a fine or ;fumme of money, which is called 
Kings filver, for this is properly that money which is due to che Kings filver, 
King, in the Court of Common Pleas, in reſpe& of a licenſe there Wd. MAHER 11 
granted to any man for paſſing a fine. And this is part of the reve- tj 
| nues ofthe Crown. Thirdly,the Conuſance or Concord it felf, which cgncors, 3-100 
/ is the very agreement between the parties that intend the levying of 2 uid. 
the fine how and in what manner the thing ſhall paſle, and doth be- 
gin thus ; Ereft Concordia talis,&c. And this is the foundation or 
S {ſubſtance of the fine, for if upon this the Kings ſilver be entred, . al- 
tit, beit the Conuſor die afterwards,yet the fine is good,and the note or 
4 foot of the fine are but abſtraQs out of this, Fourthly,the note of the qc... ri. | 
5 <67> © C 
fine, which is an abſtraR of the originall Contra or Concord, and <,;q, 
a doth beginne thus. Inter A. querentem & B. & C. deforcientes, ec. | 
ap Fifthly, the foot of the fine, which doth begin thus. Hee eſt finalis Foot of the Fine, 
Concordia, &e. and containeth all the matter, the day, yeare, and <Qmd, 
place, and before what Juſtices it was levied, which is therefore cal- 
led the foot of the fine becauſe itis the laſt part of it, and when this 
is doneall is done. And of this there are Indentures made by the 7 1 IIG4 
 E.N.3, 147. Chirographer and delivered to the party to whom the Conuſance 144 0! RY 
Ge M made, which is*called the ingroſling of a fine, for then a fine is Ingrofſing of the l Toy 81 30G 
+7 fAaidtobe ingroſſed when the Chirographer makes the indentures of Fine. Lud. YH IAK PV Gf 
the fine;and doth deliver them to the party to whom the Conuſance Fl nR 
1s made, | | b 11 How 10 Bt 
Weſt, Symb- A Fine is either without Proclamations, which is alſo called a fine Luotupler, (14), 00 ff 
ay os at the common law,and this is ſuch a fine as is levied after ſuch man- 1, 400 00120 Wi 


216. Plowd. nerand form as fines were uſually levied before 4 H.7.upon which 
{7 chap. 2O-Proclamations were made, which fine doth ſtill remain of the 
24.1 R.3.ch. ſame force as it was at the common law to diſcontinue the eſtate of 
7-3-7, the Cogniſor if it be executed, Or it is with Proclamations, which is 
8.chap-36- alſo called a fine according to the Statute,and which is ſuch a fine as 
is levied with Proclamations after the form.and manner ordained 

' by the Statute of 4 H.7. c. 24. (and ſuch a fine ſhall every fine that 

is pleaded intended to be if it be not ſhewed what fine it 1s) and 

of this ſort were and are moſt fines ſince 4 H. 7. as being the beſt 

 kinde of fine of all; and it is in the elefion of him that ſuerh 

out the fine as long as hee liveth to have it with, or without Pro- 
clamations. A fine alſo whether with or without Proclamations, 

is either executed which is ſuch a fine as ofhis owne force giveth a 
preſent poſſeſsion ( or at the leaſt in Law ) unto the Cogniſee, fo 


Þ 2 that 


> 
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that he needeth no writ of Habere faciat /cifungm oy other means far 
the execution thereof z but he'may enter: of which ſort. is a bne /av 
copuiſance de droit come ceo que il ad de fore done, Which is in very deed 
the beſt and fareſt kind of fine of all, and is thus, Fr e/# concardie tatrs, 
ſeilicet quod predit A, recogmoverit tenementa pred:fi* crns pertines” 


effe jns ipfins B, nt il* que idens B, habet de dans praditt' A. & it re co, 1. 


mi/it, &c. And this kind of fine dath always ſuppoſe a feoffment, 
or gift precedent of the fame thing 'the fine is had, which 
the fine is tocorroborate and ftrengthen, Or it is execurory, which 
is ſuch a fine as of his own force doth not. execute the poſletſion in 
the cogniſee, and of this ſort is a fine [ir cogni/ance de droit tantum, 
when the party that doth levy the fine is feiſed of the thing, and he 
to whom the tine is levyed hath no freehold therein but it paſſeth by 


the fine: and a fine Sur Doxe,Grant,Releaſe,an Confirmation, Which is 


after this manner. Et eff concordia talts, ſc, quad predrt?? 4 .conte[{tt 


et readidit tenementa preditta cuns pertin' prefat' Butt hared {its diva: = 


te vita ipfits A, Et preditt A.warrant' pred'cnmpertin' prefat' Bu 
hered; (us tota vitasppus A.Or thus, Et eſt, c. quod pred' Acconceſſit 


pred*B. renementa,g c.. Habend'eradem Bpro termwino-vite fue Qt thus, 


Expe! 
Srat-« 
do le) 
Fines 
Welt 
ut ſu} 
i: H.' 
Broo, 


Vide inf 2, 


Er eſt,,-c.quod pred” M.yrevgnonerit renerentts pradiit” cum povitder* = 


effe jus ipſine B, i ille 65 reddidit: in eadem cnvia habend* + cOr a line 
Sur Done,ou Grant et Reuder. Which is thus, Er ef concordiatalzs, {c, 
god predift A, recopnoverit, &'c. ut ill' gue idew B. habet de done 
predifÞ A.,et ill” remit, rc. Er pro-bat pradift* B,conceſjit tenenments 
predift” cum-pertinen"prefat* A. Et il ei reddidit tn: eadem Crria bas 
bendum et rewexnd*, &c, And if thefekind of fines be not levyed or 
ſuch Retider made unto them that be in poſſeſſion at the time of the 
fines levyed, the Cogniſees muſt enter or have writs of Habere faces 
ſeifinam, accordins to their ſeverall Caſes for the obtaining of their 


poſſeſſions. But i Fatthe time of levying. of fuch an executory fine 


tan 
poſſefſion; for then the fine will enure by way of extinguiſhment of 


the party unto whom the eftate is limited be in pofledlion of the- 
& paſſed ,he ſhallnot need any writ of execution to put him in 


right, and doth not alter the eſtate or poſſeſſton of the Cognilee, . 
however perchance it: doth better it. The fine /wr conv/ance de aroit 


ra:timm., alſo-dotly ſerve ſometimes to make 4 furrender, and then it. 


js therein recited that the Conuſor hath an eſtatefor life,znd theco- 
nuſee the reverſion: and ſometimes it: doth ferve to grant a Reverii- 
on,and then the particulareſtate ts recited to bein another,and that 
the Conuſor-willeth that the-other ſhall have the reverfion, or that 
the land ſhall remainto the other, after the-particular eſte ſpent : 
a fine alfos either fingle, which is (ucka fine by which an eſtate is 


granted tothe Cogniſee and nothing-granted orrendred back again 


to. the-Cogniſor by the Cogniſee, Or it is double, which is ſuch a 


&ne as doth contain a grant,and render back again-either of the-land 
1. 


4-44. I » ee 


Chap. 2: Of a Fire. '$ Wi 
it ſelfe,or of forne rent,common or other thing out of it to'the Cog-: Wit 
niſor for ſome eſtate, limiting thereby. many tjmes remainders to- C41 
ſtrangers which be not named in the wrir of covenant, which Alſo is 
ſometimes with reſervation of rent, clauſe of diftrefſe, and grant of 

Eo mes: apt od + ores oo bel 
Experientia. © The manner and order of ſuing out or levying of a fine is thus. 4 The manner 


Srarde n.0= Firſt, there is an originall writ ſued ont, and this may be a writ of and order of levy: 
i | 1 4 4 


; F 


| | do wa? 2-2, ing of a Fine,. 
Fines 188.1, eſne, Warrantia tarte, ar conſnetudinibas tt ſervitits, or any writ s $3100 BENS 
bob —= tp of right(for upon theſe or any other writ whereby land is demanded _ B48 ART LOOT 
; H.7.9. Or may be recovered, a-fine may be levyed) but the moſt uſuall writ | 4; 


| Broo.Fine whereupon a fine 1s levyed is a writ of covenant. And while this 
8 ---- writ is depending, for howſoeverit'be the common praiſe to. take 
- _ ont a Dedimus poteſtatem, and havethe conuſance of a fine before a- 
ny originall.writ be ſued forth, FE the original! writ is alwaies ſup- 
poſed in'taw to precede the Dedimys poreftatem; and therefore doth 
- and muſt evermore bear Teſte before it, or elſe it is erroneous. Aﬀter 
the originall writ ſued forth, there is a Precipe,which is the ticuling 
of the writ whereuponthe fine is levyed,and the concord and agree- 
ment of the parti6s” bothwhich ure fel written {and that moſt - 
commonly in parchment:) after this, the party or'parties that is or. 
. are to knowledge” and "levy the fine is or are to come in perſon 
before him or themthat have power to take the ſame conuſance ; 
who are to take notice of the perſons, that if therebe any woman 
that hath a husband amyngſt the 'conufors-in the, fine” they; doe 
exarine her wherhtt ſhe he wil and doe it £ Fn Nom Bi. 1000 1 00G 
Fre are to declare themſelves before the' wages Commiſſioners ORR WRTY 
(having power to take the ſame conuſince) t0' be. willing to paſſe LE! | 
rheir right in the lands accordingito the ag cement, and to ſubſcribe WENT 7G! 
bs toute cope the concord: ah q if it Be taken by a ſpeci- 
all 'Dedimws poreſtatem, ves to'be rertiried ati” certified” under the TI PRIEEATY | 
hands and Seales of the Commiſſibners into'the Court of Common [1-H 


| — 


Pleas, that it may be there recorded and finiſhed.” And there the par- mg 

ty Connſee is firſt to compound 'withthe King for his licenſe, for 1\ | 3 RAY 
which he is to pay the Kings ſilver, and thereof he is'to have.an, en-- NEW ig. 1 
try on the back'of his writ of Coyenany, and then he is to have it = _- 4" 


rolted by the Cyftos brevinm, and tpgnthis roll the Proclamations -- 
axe to' be indorfed , after this, itis\co be drought'ro the Chirogra- - 
phers; who is firſt to make that Note thereof thar is called the Note : 

_ of the fine: and herenponifit be a Remainder, Reyerſſion; Rent or 
Seigniorie whereofthe fine is levyel the writ of Did ju clomice, 
Per que ſervitia, Quit reddirnm reddit, as the cafe requireth, muſt © 
be ſued forth. And after this,the Chirographerjs to enter the fine - 
of record to ingrofſe it, and to make and-to deliver the Indentures 
thereof unto the Conufee,and if it be a fine with Proctamations, it is - 


x. The nature, uſe, 
aud fruit of a 
Linc. 


6. What ſhall be _. 


tobe proclaimed openly in the-Court of Common Pleas once every 
one of the four termes next. after the ingroſling of it, (and it wasto 
_.-be proclaimed within the County, where. the land did lye at every 
- aſfiſes, and ſeſſions the next year after the ingroſling of it, bur this it 
 ſeemsis not neceſſary now) and the next terme after the ingroſling 
. of-it the contents thereof are to be. recorded ina Table (made for 
that purpoſe) to be ſet up in the court of Common Pleas at Welſt- 
minſter in an open place all the terme time,and ſo alſo at every aſfli- - 
ſes, the f ne may . alſo be inrolled and exemplifyed, x 


\. AFine is a Record asof great antiquity,ſo of.a high nature,great s:atute of 


force, and mach credit and eſteem; and it is now become and ſerves TOW 1. 3 
for a formall conveyance of Jand,and one of the common aſſurances eiow. 357. 
of the k ingdome , for by this means a man may convey his land to **5- 
another in fee ſimple, fee taile, for life or years, with reſervation of 
rentalſo, It is therefore.called a, Feeffment of. record, for it doth 
countervaile a feoffment with livery of-ſeſin in. the. country, and it 
includethall that the feoffment doth;and worketh further of his own 
nature,and it is indeed for many purpoſes the beſt and moſt excellent 
aſſurance of all others, for by the ancient common law.it was ſo high 
a barfe; and of ſo great force,and of ſo, ſtrong a nature. in it ſelf, har 
it did conclude and barre not onely ſuch:as were parties and privies 
thereto and their heirs, but all. others of fullage, out. of prilon , of 
800d memory,and within the four Seas the day of the fine levyed,if 
they £10 not make their claim within a year and a day. And it 1s ſtill 
of that force, albeit it be ſomewhat enfeebled by ſome Statutes, that 
either it paſſeth all the right and intereſt of the Conuſor to. the co- 
nuſee,or elle it worketh by way of extinguiſhment and eſtoppell,and 
doth perpetually barre the Conufor and his heires of all preſent and 
future right and poſſibility of right or other collaterall benefit to 
the thing whereof the fine is levyed. And if it be a fine with procla- 
- mations it doth in time become a perpetual{barce to all others alſo, 
that have Tight, except they doetake care to prevent the barre by 
theirclaim, action, or entry, within five years after the proclamati- 
ons ended, And it barreth Intailes peremptorily whether the heire 
do claim within five years or, not, if he make his claim by him that 
Togo 04 TD of OO PO OTE TIECLTY AER ph hp: 


x 


' Any; perſon male or female,body ſole, or.corporate, that hath ca- 


Weſt.Symb. 
in his TraQ 
of Fines. 
I7B.3. 5. 
17 Afl. pl. 
17 Lirr, SeR 
731, Perk. 
Set214. Fitz, 
Fines 120+ 
See in G any 
infra chap- 


tikes, villaiges, Ideots, men that have the Lethargy, doting old per- '2-Numb.4 
ſons that want diſcretion, drunken men, and men that are forced to 


ſaida good Fine, Pacity tO grant, Oris able to bea graritor by a deed,may levy a fine 
ornot: and how. and be a.conuſortherein, but there are certain perſons prohibited by 
4. _— of jaw, which the Judges or Commiſſioners that take the conuſance of 
per'ons " fines ought not to admit. or receive,and yer if they do-admit them, 
thereuntoand "(+55 Df IN DE OUT TT bo: PEEL TS - 2992”, i 
thcir copaciry. And a fine be leyyed by ſuch perſons, the fine is good and avoidable, 
And by, or te, Fieri non debet ſed fattum valet : and of this fort are mad men, luna- 
whom a Fine 
may be [: yieo, 
and who, 


/ 


/ 


ne 


4 


Chap: 2. Of a Fm. . 
blind, deaf #id dumb,' but a ms | 
be received and ouvht not to! be refuſed.” Alſo perſons attainted: of 


felony or treaſon ought not to- be received to levy.a fine, 'but ſuch: Perſons inane” 


perſons being admitted to levy a fine; the fine will be good againſt 


the fine ts levied,are held for their times:but perſons-waived or out-" 


«17 E.3-52- 1awed in; perſonall ations onely oughtinor to'berefuſedi. * Alto In- js, 


Croinp- ur, 


12 L. 4. fafits ought not to be received to/levy a fine, and yer if anTrifant be 
13, admitted to levy a fine, and he do not avoid by writ of error during- 
his minority ( as he may if it benot a fine Sur Grant & Render in 

rail orfor hfe) the fine will- be good for: ever againſt himand al 

pPerk, Sec, others. Þ*And if he die duringhis nonage, before he hath avoided it, 
Do it ſeems his heire an neveravoid'it,- and yet apon! this-point;the: 
& per Juſt. Judges of the Common Pleas have been divided ona folemnars: - 


Bndgmans rment, and of this Juſt; Did. in 17; Fac. made a Quere: © Alſo wo- Women covert. 


piivare-  menthat have husbands oughtnot to be admitted alone withour- 
©455-3% their husbandstolevie fines, and yetif ſuch a woman alone: levy a 
27 A0.pL53 fine of her own land ſhe hathin fee ſimple, and her husbandido not 

19.22 _ Akoidit (as he'mayifhe will ) by writ of Error, efitry orrothetwiſg” 
co,7,8, quring his life, or after her death during his own lite,if he be tenant 
by the Curtelie, this is now a good fine; and will bind cher and her: 

© heires for ever, except ſhe be an Infantar the time'of the fine tevied, 

- and her. husband happen to dieduring her minority, for then inithat. 

Caſe, if it be not a fine:Sur Grazxt: & Render tote intaileorfor” 

life,ſhe may avoid itduring her minority, bur if the covertare con-- 

rinue until] her full age, in' that Caſe ſhe cannot avoid it except her 

_ © liusband joyn with her in it, but the husband and wife ought.to be 

, . received rogetherto levy any fine 'of her-land: If ſuch perſons as are 

Weſt.Symb. cxvilly dead;asFryars; Monks,and the like, be admitted to levy a fine; 
ow. «33, the fines void. Bur ſuch civill-bodies as have abſolureeftatein their 

12/0 poſfeſttons, as Major and Commonalty, Dean and Chapter, Colle-- 
.m Mag. ges, and other *ocieries corporate may-levy fines-of the lands they: 


dan. _ hold int common, event by the- Common Law, and ſuch fines are- 
D: 


ſpitals; Parſons, Vicars, Prebends;-and ſuch like;/are dy: divirs Sta-; 
tutes reſtrained ro levy fines of their ſpirituall inherirances: 
3 1.442 Any perſon that hath capacity to take by grant,or may bea gran-- 
+57 tee by deed, may take by fneand be a'conuſee therein, asany perſon: 
24.3.623, Male or female, of full age 'or under age, whether tbe aFeme Covert,, 
mad perſon;lunatike; Ideot,any;perſon in priſon, or;beyondrhe Sea, 
alſo any perfon attainted of felony or treaſon;: or -outlawed 1n.any. 
perſonallaQtion; a Baſtard;ClarkconviR,. or Alien, may:be.conufee 
ne, na fine, anda fine levied to ſuch'perſons. is' good. 4 Alſo Corpo- 


Dyer 138+ rations" Jpirituall and remporall-may be conulees it: fines, and- fines + 


B 4; levied. 


ir by threating, wore or the-like, alſo ſuckras are borne may be-conuſorg 


' but a manithar becomes ſo accidentally. may:1, 91907 veg 
v4 


_ all perſons but the King and the Lord-of whom their: lands whereof I -vi Jane meme" 


. Corporations; 


"good, bat Ecclehafticall perſons; as Bilhops; Deans; Mafters:of -Ho-: 
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Of a. Fine. Chap. 2. 


levied to them are good, butibefore the ingroſsing of fuch fines there. 
. _ *ooe:halwayes a writ to the Juſtices of the common | Pleas, - 2 apd 
© permpierant finem illunele var}, But ſuch perſons as.are civilly dead, as 
- Fryerz;/Monks and the like, cannot be;conuſees in a fine,and there- 
fore. a fine leyied to ſuch perſons is void,  ... ',. D 
+ The names. of Cognifors and; Cogniſees-in fines muſt be certainly Weſt. Symb. 
 ſerdown'and:they: wes raced engg parc hedeſcribed by.cheir right ot Fines. © 
_-,, nanhes.'df * Baptiſmeahd Surname, whether they: be. King, Princes, 
Dukes;Marqueſſes; Earles,: Vicounts, Barons,. Lords, or. Knights, 
which be-names of dignity, but ſome of theſe are ſometimes deſcri- 
bed without their ſurname, as Georg Comes Salop. Fohannes Dux. 
Laxtaſtr::or whether: they. be;Eſquires or Gentlemen, which be. 
names:obwotſhip-ahd:honous; But cheſe,additions of.names of dig-, , . 


- 


nity and-honour-given.to/ſuch perſons or any others, as Biſhops and; ... 

chelikejare ufed in fines rather of curteſie then of necelsity,for they: | 

are notineedfullin fines. But, in caſe where there be two.of one name _ 

it is ſafe to make ſome addition þy way. of diſtinRion, as Sexzor and © 7 

71mior' and the KNGe7 -- 10 2397p oeond one) ot ligne nl Hs II 
 Ifa woman livingiher firſt hysband, take a.ſecond husband, and 7 .4-22. | 

with/hirh and by-his nameknowledge a fine, it ſeems this is void be- 

cauſe of this miſtake, but if a, woman with her Fight husband, by a 

wrong Chriſtian name, levy a fine ſhe is concluded by it, and cannot 

avoid 1t during her.life..* And;yetifa fine be levied to a .manand e: angle 

his wife by a wrong:name, as1t9; 4.' and $4b4l-hiswife, when, her 

name is/abel, this is:holden.to he void; f But if a fine be levied by JEN 3-97 8 

a-woman by the name of | Margery when her name is Margaret, Or: Sea. 344. 

by the name of Agxes, when her name is Anze, it ſeems this fine is. 

2:g00d fined ir fog bingdiy ord 9d on nga if ng, Tet 

' 2: In reſpe& of - The Perſons or Judges: hefore whom a-Fine is to be. levied are of Weſt Synd. 

the perſons before twarſorts; for ſomerare: juilges onely at the time of the, Cognifance, 2! ©P®. 

whomic is ac and Certificate thereof; and others are Judges towhom the Cogni- 

wane) raya ſance is tO be certified; and before whom it 1s to be recorded. The 

place before> firſt ſort-are-ſuchas have power to take ſuch Cogniſance, either ex 

whom and where officzo; [and by'virtue of their offices, or by ſome commillion, general - 

ic Is recorded, 'or ſpeciall-gratited-unto themby the-King out of Chancery ; 2 as all £ 52.15. 

Andwhat perſons gr any:two: of the:Fuſtices'of the Common Pleas may in, open Court carlit. | 

ran Ge” cn or take knowledge of 'fines and record” them by virtue of their office. the mw 

record them. ang Þ- Or the Chief Juſtice: of that Court may by the Prerogative of his 

where, and place takecognilance of fines inany place out of the Cont,and cer-7 

how,and the duty tifie the ſame without any:Wrn: of Dedimnuypoteſtat em: i and ſo alfo pra] 

yn ſuch perſons ag it ſeems may two of the Juſtices of -that-Court with the'conſent. Fines 20. 

FRI of thereft:or one of them. with:a Knight(but this is not uſual at this. 

day: )* Alſo Juſtices of afliſe by.the genera}l words of their Patents 3,0/4.55t 


may take & certifie cogniſances of fines without any ſpecial Dedimns 12>. 
poteſtrem,burtat:this day they doe:not.uſe to.certifie them without 


——— 


Crom! 
93. F. 
147 
146. 


Of a Fine,  - 


Chap. 2. 
a ſpeciall writ of Dedimns poteſtatem- And fines have been levied 


before Juſtices Errants. 
Cronp. Jur: , Alſo Cogniſances of fines are takenby a ſpeciall writ iſſuing out DaUimus poteſten 


147. a. bv, of the Chancery called a Dedimns poteſtatem, whereby commiſſion is *, 


146.F, G. given in divers Caſes to a-private man for the ſpeeding of ſome AR 
appertaining to.a Judge upon a ſurmiſe that the parties that are to 
doe the fame are not able to travel), and by this'writ upon ſucha. 
ſurmiſe, power may be given to any Serjeant at law alone, or to any 
Knight and Gentleman rogether to take the conuſance of ſuch per- 

! Curia 39. ſons, and they may by virtue thereof [take the ſame !either of all.or 

ao hoe ſome of the parties ; ® and that (as it ſeems) in any place according? 

1 H.6,21 ly : ® Buta Fuſtice or other perſon being cogniſee in: a fine may not 

"take the cogniſance thereof himſelf.,: And all theſe that have power 
to take the conuſances of fines are-to take great heed of whom they 


do take the fame, and whom they doe admit to make ſich conu- 
- 34 H.6, ſances before them. » And therefore they are to ſee that they know - 


19 Broo. 


Fines xx, The parties that are.to be Cogniſors, that they ſuffer not one man to 
Cromp, Jw- make a conufance in anothers mans name, and that they do not take 
"any conuſance from any perſon prohibited by Law, for miſdemea- 
nors by ſuch perſons herein are puniſhable in the Star-Chamber. 


3 H 


Peck, — With her husband-in the, conuſance, the Judges or Commiſſioners 
Set. K3t- muſt take care they do examine her whether ſhe be willing,and doe 


155.Crowp. Part with her-right 4n the land willingly or by compulſion of her 
Jur.55. husband, for albeit ſhe be made to doe-it by compulſion of her huſ- 
band, yet hath ſhe no way to relieve her ſelf when it is done. 4 And 

gs Dy. after the Commiſsioners have taken the ſame cogniſances by Ded; - 
er 329. mus poreſtatem they are to certifie the ſame truly, and the day and 
rDyer 220. YEAre when it was taken, * and not another time ( for this may be 
-:omp.Jur- 2 miſdemeanor puniſhable in Starre-Chamber) and to return the 
 commiſsion-into the Court of Common Pleas under their hands and 


ſeals within a rp after the taking of the ſame conuſance, at the 


/Revif. or. fartheſt. {And if they refuſe to return or certifie-it, the party grie- 
68.F. N,B. ved. may:-by a. writ called Copnitionibus admittenass Or. a Certiorare 
*47.v. compel] that Commiſsioner that hathit in his cuſtody, or his exe- 

t Dyer 246, CUtOr Or adminiſtrator if he be dead, to certifie it. * But if any of 
Brow. 17:2: the.cogniſors happen to die before it be certified, then it cannot be 

12s certified at all, for it. cannot. now.be made a good fine. Andſo alſo 
$222, (as ſome hold) if the King die. * Bur if the Kings filverbeentred in' 


£2.44 Paper or ypon the back of the writ of covenant. ( as the uſe is ) and - 2970 #6. a 


4+5.3.35 the party die after this, in this caſe the fine may go on and will be a' 
good fine notwithſtanding the death of the party, 
And Judges for the recording of fines be th ? Loan of the colfion- 
Pleas onely, 'and therefore al RR Cra bp ines muſt be certified 
rhither, for in:that Court onely and not. in any other of the Tpuret 
dee * 


2425-37. Þ Andif there be any woman that hath a husband that doth joyn 


9 
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16 Of a Fine. Chap. 3 


of Record at Weſtminſter, or in other inferiour Court, or ancient 
demelſne, are finesto de levied. * But by ſpeciall grant a fine may be 35*4# vl. 
levied in a baſe Court. y And by certain Ads of Parliament fines y Star. 2, F. 
may beand are levied in the county Palatine of Cheſter, county Pa- ey hg 
latine of Lancaſter, and county Palatine of Dureſme, of lands ly- 5 Eliz.c.27. 
ins within thoſe places. And'if any perſons do take conufance of 
F fines or other then ſuch.as before that have power, or any other per- 
ſons or Judges Thall record fines,or they ſhall be levied inany other 
Court or place ther'as before, ſuch fines are yoid. | | 
A Fine may be levied ofall things whereof a Precipe quod reddat Star. 33. 1; 
3. In reſpe& of [jeth, and of Jy things which are inheritable and in eſe at the time Tora / 
wrgincy Dag of the fine levied, whether the thing be Eccleſiaſticall and made rem- Traa' of ' | 
vied, and of whar POrall or temporal), As of an Honor,Manor, Iſland, Barony,Caſtle, ;,,5e et. 
things a Fine Meſluage, Cottage, Mill, Toft, Curtilage, Dove-houſe, Garden, 'cxpoition 
may be 1cvied or Orchard, Land, Meadow, Paſture, Wood, Underwood, Chappel, Zf4cc6s in- 
nor, and by what. River,Chauntry, Corrody, Office, Fiſhing, Warren, Fair ReQory, 
Deg Mines, a view of Franke pledge, Waife,Eſtray, Felons goods, Deo- 
dainds, Hoſpitall, Furzes, Heath, Moore, Rent, Common, Advowſon, 
Hundred, Way, Ferry, Franchiſe, Seigniore,Reverſion, Toll, Tallage; 
Pickage,Pontage, Aquitaile,Services,Portion of Tithes,Oblations, or” 
the like. And therefore fines De honore de S. or De S. Manerio 
de $. or De Caſtro,. or De. Caſtello de S. cams pertinen* are good. So 
fines De uno meſnagiv, uno cotragio uy0 molendino, without Aquatico 
or Granatico annexed are good. So fines De uno Teofto, uno Curtilag. 
#noColumbarioz.uno gardino, uno pomarie, decem acris terre, decem 
acris prati, decem acris paſture, decem acris bofci, decem acris ſub- 
beſci,ae Balliva five officio Baillvar'ae D. de Cuſtod, ſive officio cuftod.. 
de B. de cuſtod.parci & forreſte de D. officio ſeneſcalcia de S, cam pere 
tinen” decem atris bruere,. decem acris more,decem acris uncarie, de= 
cem acris mariſci, decem acris alueti, decem acris ruſcarie, are g00d.. 
Alſo fines may be De vil, Fran? pleg: libertate &5 franche ſits in D. 
Wardis, Maritagiis, Eſchaet.catall. felonum,waviat extrahar. de ca- 
tall. fagitivorum, utlagat. attinfF. ae ferrers, Mercat. Wrecco maris, 
Or, de retluria Eccleſia parochialis de MM, or, De decimis granorum, 
garbarum & feni erdem retorie ſpetan" &c.Or,cum omnibus decimis' 
granorum, garbarum & feni eidem reftorie fpettan'. Or, de Mcimis: 
ard ad ecclefiam de MM. qualitercunque ſpeftan', or de omni-. 
ol & omnimod” oblatianibus Accimis granorn, garbarum, feni, lane, 
- lam, canabis porcellori, aucari agell.or &c.% aliis emolumentis qui+ 
tiaſcang; [peftar* creſcen* ſive exiſten” cum pertinen*in D. Alſo tines: 
may be. De c4lio Sabium plumbarum,aque ſal[e-puteo,Or;ade rtheolonio, 
ftallagiopicagio,poutagiojnfra Burg de D.Or;de quoda corrodio nni-- + 
#5 Panis nnins Ia gene serviſie proomnbus hominibus in D.Or, de chi- 21 
winio de piſcaria,.or te tibera warrennk, Or de frank fold, de franche-- ib 
fia, or:de nundinis de D. fingntss annis adfeſta de M, thidem teneud*” 
Mercat.. 


H & mm 
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Chap. 2: Of a Fine. | i1 
Mercat' de D. niet. five libero paſogio ultra aquam de D. Or, de 
communia, Or de paſtura pro omnibus animalibus, Or pro omnibus ave- 
rite, or de paſtura pro decem obibus,or pro decem bovibus jequis guaceis, 
pores, ſþadonibms, &5'c, Or de communia paſture quod predit* M, B. 
| habet & habere ſolebat pro omnibns averius ſuts in centum acrs terre 
spfus T, Ain D, Or de advocatione eccleſia de D. or de advocatione 
tertie parts eccleſie, &c. Or de reftoria de D. or de advocat. preſen- 
tat, donat, libera diſpoſitione, & ure patronatus Eccleſie de D. or de 
Patronagio cum aavecatione vicaria Eccleſia de D.& capell.eide refto- 
rie annex”, Or ae tertia parte advocationss eccleſie, ec. or de medietat* 
| advocat* Eccleſi,or de advocatione medietatts E ccleſie, or de medietate, 
/ or detertia parte meſſuagii,aecem acres terre,or the like,and theſe fines 
are good. Alſo a fine may be de homagio, or de feed' militts, or de 
| #90 feod'milit* in D, Or de ſervitio unins parts calcarium deauratorum, 
Or de ſervitio inveniends hominetm equitem or peditem ad eundum vel 
a4 equitandum with the cogniſee in exercitu Wallie &c. or de minera 
plumbi & cnjnſcunque gener metalli, Or de preficuis officii, Or de pro- 
ficuo molendini, Or de gurgite, Or curſu aque currend. 4 loco voca:” 
H. infra & per terr* voc* K. ad molend. vocat. B, or de wera five ve- 
 dain D. And fines of all theſe and ſuch like things are good, but 
a fine that is levyed of a thing not certain, as de tenements or de bere- 
. ditamento, or the like, is void. hes 
21E.3.44, AFinemay beof a rent charge which had no being before, or of 
WE. 432: a Chief rentor other rent which had a being before, but not of annui- 
ibid. ” ty, and a rent will paſſe by the number of the things to be rendred, 
' as Deaecem librat. decem marcat. ſex denar* or quinque ſalidor* or 
 #noobolario. As Precipe: A. quod reddat B, con. &c. de 4 librat* reddit. 
& red* dimid* unins libre piperis,ac reddit. nniu parts chirothecarum, 08 HIgY 
ſagitte barbare, unius par* calceor, unius vomers,1 lib.cere x tib.pi- | [1L00G 
pers,1 libcumini,! ClaviGariophylli,1 roſe rube,1 acus & Fili,quar- ' 1,61 WR TG 
reris frumenti,unins quarterii hordes, 2 Bracei caponum, 40 Gallorum, Bd | 
- 20 Gallinarum, mille ovorum et aucarum. AnHonor may paſſe by E041 804M 
* the name of a Manor, or by his own proper name, as de honore de ['þ {LIVE 
 Tickbill,or de manerio de Tickh1ill: ſo other things may moſt of them © | AUP 
paſſe by-their own proper names, as ae caſtro vicecomitatus de S.In- p \\. 3) RAU! 
ſulade D. Hundred de D. Burgode D. Ph Rb 4 | (1g) FORDS: 
19E.4.9 A Manor may paſle by his Page name without namins of the 
town or place, towns are places wherein it doth lie, as de manerio de 
| D. cum pertinen, TID : 452 SIN 
Other things may paſſe in fines by the ſame names theyare gran- 
\ tedin deeds, as de ſcir. ambit et precinit nuper Monaftertt de D.Scit, 
Maneris de D, Grangia de D, Parcode D. prebend' de D, © 
26 afl.p.54, A Caſtle or Hundred may be parcel! ofa Manor and paſſe by the 
*k.5." name of the Manor whereof they be parcell,and one Manor may be 
27 H. 6.3, parcell of another Manor, and paſle by the name of that Maner, or 
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their ownnaines, as De v1/. frank? pledg* bonorumet catallorum,wai- 


| The like of a cottage, a toft, a chamber, a cellar, &c. Yet. theſe may 


et curſnovinm cum pertines inF. or de libero Faldagio ovium cum mY 


all quantity thereof, as De Hida, Carncata, Bovata, Virpata, Acta, 


wood, as: de-20. acres boſri, ec. 


———_— om G—_— 


Of a Fine, | Chap. '2s 
a caſtle may paſſe by his own'proper name,asde caſtello deS.cum per- 
tix, ſo alſo may a hundred paſſe by hisown name;as de hundred de S, 

A view. of franke pledgei and ſuch like things may alſo pafle by Weſt.ubi 

| y pra, 

viorum, felon' fugitivorum ntlagat. in exigend* poſitorum, felon'de ſe, 
deodand, theſaur* invent? ac-extrahur” cum pertinen\' in M, © 

By the name of a meſſuage may paſſe a houſe, a curtilage, a gar- Plow- 169, 
den, an orchard, a dove-houſe,a ſhop, a mill as patcell of the ſame. 7 


paſſe by their-own ſingle names alſo, as De #xo meſſuagio, uno curti- 
lagio, Fe. We) BANK Tor. das 
A Chappell or an Hoſpitall muſt be demanded in a fine,and may «3 Apt. >. 
paſſe by the name of a meſſuage. 
A Reverſion of land may pafle 
the name of the land it ſelfe. _ 
 AFoldage may paſſe by the name 


by the mame of a Reverfion, or by 43 E.3, _— 


of. De liberrate unius Faldagii Weſt ubiſu- 
| Fa 


pertinen” in F. or de libera Falda... + | | i» 
Land, Meadow, or Paſture, Wood and the like; may paſſe by a « as. 
certain number of acres, or by the certain meaſure of the ſuperfici- 


Roda, Farrlingo terre, Houſe-boot, Hay-boot, and Plow-boot may 

paſſe by thename of Eſtovers, as De rationabilieſtoverio: in boſcis, WeſtSymb, 

viz, tndecemacris boſcispſns' A, in D. Anda fiſhing may paſſe by ubi ſupra. 

the name of Separals pifcar i» aqua de S. = 
And High-wood and Underwood may. paſſe' by the. name of 


- Parſonages, ReQories, Advowſons, Vicarages, or Tithes impro- weſt.Synb- 
priite paſſe not by the names de advocarione ecclefe but de Refte- ubi ſupra- 
ria eccleſie ae S. cum pertinen. But when the fine is butof a preſen- 


- tation: to a Church onely, it muſt be 'de advocatione eccleſie de S.. 


and not cxm pertiner', and of all Vicarages endowed the writ muſt 
be de advocatione vicarie ecclefie de S. and not ram pertinen”, and 


" where no vicarage is.indowed, it muſt paſſe under theſe words; de 


advocatione ecclefie de $, &c, £ 


. 


Tf part of anenfire thing paſſe, ir muſt paſſe by theſe words, de 


 medietate, tertia parte, quarta parte, &c, as the Caſe is, as de duabus- 


partibus un tres partes dividend,” 8, acr. terre, or de medietate omniin 
decimarum, granorum et fant de ter* vocat'le Blacklinds cum pertinen. . 
in H. But ifanentire thing as a Manor or Meſſuage be parted, as if 
the Manoroof S: be divided into two parts,.(if-the diviſion be ſo. 
made.that the Manor of that part be not extinR) and a fine be to - 
be tevied of 4 partof it, it muſt paſſe by the name of the whole, as 


' de manerio de $. So if a Meſſuage and 23, acres be parted, the part. 


uage and. 1© acres of 


divided fhall paſſe by the nameof one Me 
Te toner _ -land- 


Chap 2 Of 4 Fae, 


| FAG 
Regiſt. d, 


Strat 27 Br, 
ch 1.41 2, 
14.4+E 3. 
46. 39 Þ-3 + 
MW 17E 3, 

E2 24 E.3» 
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' worthy things befaret 


— cc R- = » <4 


Jang, ang not. 


is er Vigints, 


e de meditate wth me ae 


Aer” Lats Andi otherwiſe named then as before, ſome- 
times the fine will th gies bofe his ies ing all and. ſometimes in- 
part. But if a be twice named ina writ:of covenant, as a Ma- 


or, and 2 Hundred parcell of the. ſame, this will got hurt the 


The things that do paſſe by the fine muſF be named to lye inthe 
Shire, Town, Pariſh, ar Hamler, ,wherei wr doth lie, fora fine is good, | 
2ibeit it” name the lands to lie 1 in 2 ring town decayed! 
bac it is good to name the town wherein Up Hamlet is, and that 


- with addition for Gigfvon if there he. Gem rowns of the ſame 
name in that County, And if a Minox extend into divers Towns as 


into <4; F. and C.itis "oY, B expre (le all Qr: None, as. de- Aanerio 
4 $,4s 4.B.ang C- For if any of the Sag: 2 be omitted; none of 
the Manor inchat town gill | padle,but if the hne be of the Manor of. 
$. cum pertinen” and ſay notwy hah LE this fine: will cary the 
whole Manor. Andif ere þe 4ivers Manors of one name, a$ Sourh 
S. 8nd North S. arthe be, 1t is Rfe-te: {et FO, inthe: wn for the” 
fine which Manor is intended to be paſſed, ho gever the fine may 
he good ofthe Mangr WEIS to. be paſſed ib) the Efindion. 

Tho order of placin chings 1h fines 1s, Firſt, to ſet down. the moſt? 

ings 


all befqre things ſpecial, as Jand che the Gexus of 


| A Paſture wood. &c.) before them, wood (being the Genus 


to wood grounds, as alvetrmw, /alinctum) before them. . Thirdly, to 
ſet down. EDtire things before p: T's of things ings, 4s ae Aanerie ae S, [O 
wediezate Weneriide B, Fonrthly, to-fet 4wa particular things af« 
terthis:mannere, | | | 
Sraginn:, Ziv, - dendinuw,. ke Fg *t'dy, Ihtthy > Baias' Cf, 1B 
Milf Tas Mat, Coz Ga. Tui, Pikg Vas, Beſs - Beut, M0rd. 
16s. ets, tum: (aria, . ditns, 
Junce, Marif, alnt, © iu, wed, Setare. priora. - 


An yet if this order be.not obſerved, bur the things he ee 
wiſe placed inthe writ, if it. be. loffered ts paſſe, the line will be. 


good enough. 


Ff either the .Cogniſor or Copniſce at the time ofthe Gne levied \, 1, rec 
be ſeifed of any-eftareof freehold infee lmple, fee raile, or for bfe; che x So 
on rthe lame he by right parties thi. reyatos-- 


in poſleflion,reverlion, or remainder; wh 
or wrong, the fine will be a good fine this reſpec. . nd therefore 
z{ one that is {eiſed of Land- infee ample, or fee-taile, general or | 
_ , levy a fine-of Frog $5 9H Fung range, a this 1 152 200g fine. So * 
Stranger Jevy-a fine col ch ih FLgR dine: Se- 
alfo-.a finekevyed by, _ aL6848k for. # he doghile 


p 2 


fle worthy, as a Manor before a Mef-- 


| : ſuage, 3 Calle before a Manor,a Houſe before lan $,pcable! land be-- 
> Led meddow before | nre, &c. E Avg T0 ſet down: 
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Of a Fine, —__ Chap.'z. 
a caſtle may paſſe by his own'proper name;asde caftello de S.cum per- 
tix ſo alſo may a hundred paſte by hisown name;as de hundred de $, 
A view of franke pledgei and ſuch like things may alſo paſſe by + ſu- 


t 


' their ownnames;as De vi/. frank? pledy* bonorumet catallorum,wai- 


deodand, theſaur* invent? ac-extrahur” cum perrinen*.in M, 
By the name ofa meſſuage may paſſe a houſe, a curtilage, a gar- Plow. 169, 
den, an orchard, a dove-houſe,a ſhop, a mill as patcell of the ſame. 


viorum, felou' fugitivorum utlagat. in exigend” poſttorum, felowae ſe, 


| The like of a cottage, atofr, a chamber, acellar, &c. Yet.theſe may 


paſſe by their-own ſingle names alſo, as De #0 me ſſuagio, uno carti- 
lagio, Fe. Hel Lois bly TATE EISE | ld r TAL 
A Chappell or an Hoſpitall muſt be demanded in a fine,and'may *3 4C plz. 


'paſſeby the name of a meſſuage. - 


A Reverfion of land may pale by the tame of a Reverfion, or by 435-354 
the name of the land it ſelfe. -. DN 1 2g | 6 Ir | 
A Foldage may paſſe by the name of. De liberrate unius Faldagii Weſtubiſu- 


et curſu ovium cum pertinen” inF. or de libero Faldagio ovium cum © 


pertinew' in F, or ae libera Falda, © MY 
Land, Meadow, or Paſture, Wood and the like, may paſſe by a «« as, 
certain number of acres, or by the certain meaſure of the ſuperfici- 


all quantity thereof, as De Hida, Carucata, Bevata, Virgata, Acya, 
| Roaa, Farrlingo terre, Houſe-boot, Hay-boot, and Plow-boot. may 


paſſe by thename of Eſtovers, as De rationabiliefteverio: in boſcis, WeſtSymb, 
tired * Dolocd +; ww 3345 FS wubi ſupra. 
vis, in aecemacri boſciipfins' A. in D.' Anda fiſhing may paſſe by 


the name of Separals piſcar* in aqua de S, 
And High-wood and Underwood may. paſſe' by. the.name of 


wood, as: de 20. acr7s boſrs, &c: | | MI TFSTa 

| Parſonages, ReQories, Advowſons, Vicarages, or Tithes impro- Weſt.Symb- 
pride paſſe not by the names de advocatione ecclefre but de Reftg- Y! vera 
ria eccleſie ae S, cum pertinen'. But when the fine is butof a preſen- 


: tation: to a Church onely , ir muſt be 'de adwacatione eccleſie de 1 
and not cm pertiner”, and of all Vicarages endowed the writ muſt 


be de advicatione vicarie eccleſie de 5. and not cam pertinen*, and. 


"where no vicarage is indowed, it muſt paſſe under theſe words - de 


 advocatione ecelefie de $, &c, % LEED 

__ If partofanentire thing paſſe, ir muſt paſſe by theſe words, de 
medierate, teria parte, quarta parte, &c, as the Caſe is, as de duabus- 
partibs in xres partes dividend; $, acr. terre, Or de medietate omnium 
decimarum, granorum et feni de ter* vocat le Blacklinds cum pertinen.. 
in H. But iFanentire thing as a Manor or Meſſuage be parted,as if 
the Manor of S: be divided into two parts, (if the diviſion be ſo. 
made-that the Manor of that part-be not extin) and a fine be to. 


be levied ofa partof it, it muſt paſſe by the name of the. whole, as- 


_ de manerio de $. SoifaMeſſuape and 23, acres be parted, the part. 
luage and. xo acres of- 
eb 


Avided ſhall paſle_ bythe namevf ane, Me 


£45 A——e_— CE - 


w. the named: i: WHEY f & vigipts. 
(i hinge be here pe: args ore, ſome-- 
= ws and. fometimes in- 

part. buwy! 2 ar hut ina, writ:of covenant, as a Ma- 
20, and 2 Ho a parcell of the. ſame, this will, gor hurt the 


69. Broo, Fines The things that do-paſie by the fine muff he.named to ſye in-the- 

58. 4.6. Shire, Town, Pariſh, or Hamlet, where aka doth lie, fora fine'is good, 
2ibeit it” name the lands to lie 1 ins] r.in;a town decayed; 
buc it is good to name the town wherein Fo fr Hamlet is, and that 


- with addition for diſtigftign if there he. divers towns of the ſame 


1 {uy 


we: | name in that County, And if a Mzngx extend into divers Towns as 
" 10t9 4A $. and. b; £6 goofle9 WH eXPLe) all or NONE, AS. Ae- AManerio 

a! de $,-48 I ang C wo the townes be omitted, none of 
Y the Mg Ceaſe ut if the fine be of the Manor of. 
cg $, £104 Trans and ſay. not Uefanak leth; this fine: will cary the. 


whole Magor. Andif there be divers Manors of one name, 3 South 
S. 3nd North 8. andthe bhe, fe fer. efnng anFby, Mey WEE” JAN 
> fine which Manor is inte to be paſli ed, vever ado ne may WH Wl (Nh! | 
he good of the Mangr EINE to be paſſe ke indion. Til RAR 
ed The order. pfplamng.cd ws CARLY Firſt, to wo: ſownthe moſt? WM RVPT 
Regiſt. 3. » wortl by things hefare't e worthy, as a Manor before a Mef-- 
_ | ſuage, 3 Caſtle befoxe a! == A Houſe before |: and, arable ſand be-- 
| - faromeddom, meddow he 8, &C. Relp y,.t0 ſet down 
things. generall befqre things ſegial as Jand ( being the Genus of. 
Pry. Paſture wood, &c.) before them, wood (being the Geng 
tw wood grounds, as 4lvetrm, [aliactum) before them. - Thirdly, to - 
_ p {er down entire. things befare £'$ of. things NS, 35 ae Maneriq ae FS, | 
wediezate Mnneriite B. Fours By Fprſen down PRraicular bg E. 
terthis: manner, | | | 1 WP? 
Seragizy:s - tw, hendinuv, - Pre Ga. ds, Bens » Brgy Cit's 8 UNRATE: 
Mp Tafs Hal, uy Gat. Ters Pig Var, Beſs - Bitte, Mora. | WTERLL AR! 
x ers, tun earia, . ditns, 19:08 
Junce, Mari 5 Alrtts | wal, zed, Sectare. Priora - | 1 lt 1 
i 


Ang yet- if this order benot. obſerved. bur the things be CY | | 190RE 
wiſe pods inthe writ, if-it. be. fffered to paſſe, i ing will be. al | 0 
good enough. WT 

Fiat 37 ha, KFeither the .Cogniſor or Cogpiſcear. the rime ofthe fne levied, 17 repre of | S1008 

<< 1-4." heſeifed ofany eftareof freehold infee limple, fee taile, or for bfe; ce eftae «f the Wh. 

3h mn 10 poſſetlion, reverſion, or remainder; whet £r the lamehe by 'T ight parties th reyatos.- | NTT] 
© 2/E3; or wrong, the fine will be a good fine in'this reſpeR. . f.nd therefore Wn, 

26. x one that is ſeiled of Land- infee, ple, OT: e-taile, £enerall Or © | | 18114 \ 
_ , levy a fine-of this land 19.4 1 range, the 19a £90d-fine. $0 : RE'R 

a oe levy a finea9 him of This. RS gnek fige:* $@-» THREE 
foe kevyed by, 07.40, 60a as te of the lang be fab le ſo - | Wn 


n P 


14 Of a Fine. - bf Chap-'z? 
Forſeirure- holds good in this reſpe : but he muſt take heed of 4 forfeiture 
in this caſe; for if tertant for life levy a fine /* "Cogniſtnc- de droit 
come ce0, 7c. 00 a ſtranger; or levy a finer Grant & Releaſeto'a 
ſtranger,to hold to the cogniſce for a longer time then for the life of 
the tenant for life, howſoever in this caſe the fine be a good fine, yet 
this is a forfeiture of the eſtate of the tenant for life, wh--- ;f he in 
reverſion or remainder.may take preſent advantage. And yet if fach a 
tenant Fof life levy x fine ſh Grant& Releaſe,to hold to the cogniſee 
for. the life'of the tenant for life,ot grant his eſtate byAuch a' tne to 
him in reyerſion or remainder;or by fine grant a rent out of the land "CHI 
for longer time then for his own life, 1n theſe caſes the fine is'pood, pig HY 
and there is no forfeiture of the ſtate of the tenant for life. So like- 9% - 
wile if a fine be levied to'atetiant for life by a ſtranger, who doth 
thereby ackniowleds all/his right.to be in the tenantifor life, and re- 
leaſe andquite claim to him.and his heirs,and go no'further this is a 
00d fine, and no forfeiture of the eſtate of the tenant for life, for 
his eſtate is not changed thereby, and it may enureto him in rever- 
fion; but if. the ſtranger, ſay further in the fine Come ceo que i1-ad de 
ſon done, this js 2 foffeiture,*'”t 7 7 5H ate, Wore to 
—_ Butif neithier the cogniſor nor cogniſee be ſeifed of any eſtate of <<. ;.:,1. 
freehold in poſſeſſion or' reverſion of the lands whereof the fine is 3.88.90.ſa- 
levied at the time of the levying of the ſame, but have onely a leaſe 1 as - 
foryears, or not ſo much, * the tine is void and of no force as to/any 5 H.7.41- 
.eſtranger, howſoever it may be good between the parties by way'of HH.84, 
Eſtoppell., And therefore if a leſſee for years, ora difleiſee, or one 
that hath right onely to a remainder or reverſion leyy 'a fine to a 
ſtranger. that hath nothing in the land, this fine is void, oratleaſt 
voydable as tc.,and by any,ſtranger thereunto, and he that hath cauſe 
may ſhew thatthe freehold eſtate and ſeifin of the land was in ano- 
ther before and at the time of the fine levied, and that 'Parres finrs 
nihil habnerant tempore levationis fints. And by this avoid it. Andyet 
a vouchee after he hath entred into the warranty may levy a fine un- 
to the demandant, but not.to a ſtranger, And adiſſeiſor may levy a 
fine to a ſtranger that hath nothing in theland, and this is a good 
Hine; for he hath the fee ſimple by. 'wrong in him.” Alſo the ie in. 
taile may be barred by way of Eſtoppell, by a fine levied by Ance- 
ter being tenant in tail, albeit neither conuſor nor conuſee have a y 
eſtate of Freehold in the land. *® A Joint-tenant, tenant in common 549. = 
or Coparcenour, may levy a fine of his part ro a ſtranger, and this Ji 375: 
- will be a good fine. And lo alſo as it ſeems may one Coparcenour 
.or tenant in'common to another. a ht a FF TO 
One ſingle member of a corporation aggregate of many cannot 
levy a fine of the lands of the corporation,as the Major or Maſter of 
 aCollege cannot levy a fine without the communalty,or his fellows 
$c,But ſuch xr rue: levy fines of the lands they are folely ſciſed 
.mtheir own right as other men may do. Such 


a 26.8.9. 
vI9 334. 


Chap)2i Of iv Fine. BS 
co, 11. 78, "-Sych'as haye-eſtates of freehoJd.in Eccleſiaſticsll-Jands in the right 
of their Churches, houſes, &c, as Biſhops, Deanes, and Chapters, 
Prebends, Perſons and'the like, may notleyy a fine of ſuch lands, for 
if.they dot will not bind the ſucceſſor.» 
Scar, 32H. Hethat hath an eſtate of fee ſimple. in Jands in the right of his 
3 crap..." wife ought not to. levy a fine thereof without her, and if he do, ſhe 
co.6.55- and her heires may avoid. it after his.death, . Alſo he that hath an 
1c eſtate of lands given in taile by the King; or by the proviſion of the 
2.8. ch- King, ought not to levy @ fine of this land, for:it is voidas againſt 
3a 582 theiflue intaile and the King, Alſahe that hath aneſtate of :lands | 
7: chap. 23. that are prohibited! to be ſold by Act. of Parliament ought not:to - 
levy a fine of ſuch land. Alſo ſhe that; hath an. eſtate of lands of her 
: , -husband, or of any of his. anceſtors aſfured. to her for her Jointure, 
Dower, or in taile by the. means, of her husband or any of his ance- 
ftors,may not levy, a fine of this land, Far if ſhe granta greater eſtate 
then for her own life this worketh a-preſent.forfeiture,. _ _: .. 


' 


weſt.Srmb. In the concords of Fines ſome things are to be regarded. in the 5; _ _ 
62 brats | > the Concor 
ubi ſupra, - : manner and forme, and ſome things in the matter and ſubſtance. ana marers 
©-3% - Firſt, when a fineis levyed tp diyers,Cognilees the . right ſhall be touching ir. 
limited to one of them, As if a fine. be levyed;by 4; to B.and C,ir And what cone 
ſhall ſay, Quea predict A. recognoverit temrmenta predict. eſſe jus þ- _—_ : The. 
foe B, nt wI-que tidem B, et C, habent, &c, But the Kings tenant | 4. by Fine - 
may acknowledg the right to be in divers. Secondly, the ſtate ſhall ,; nor, 
be limited tothis heires onely. to whom the right is limited, and not 
tothe heire of all the.cogniſces,as thus, Quod predi?* 4,copnoverit 
"rent pred &c. effe jus ipfins B. ut il que tidem B,& Cohahent de dons © 
predifÞ A ,& uP remiſit & quiet” clams.ac. ſe & hared” [ras prefat'B, | 
er C. et hered' ipſins B. cc. The releaſe. and warranty muſt be - 
ftom the heires of one of the Cogniſors, where there be more then : 
one, for in a tine from divers the fee is. ſuppoſed to be ,in:one onely, 
Anditherefore it muſt be thus... 20d predit# A.& B. cogn” & ul 
remiſit ec. de ſe & hered' ipfius A,Et eidem Act B. conceſſerunt pro. 
fe et here ipſies A. quod ipſiwar tenementa & c, ficontra.ſe et hare- mL 
des ipſins A, imperpetuum, But if the fine be.of lands in.Gavil kind © © es | 
contra, Fourthly, the Concord need not to rehearſe all the ſpeciall - ny! 
names of the things contained tn. the writ, .but. it is ſufficient to ſay, . ul | | 
T enementa predifla, as quod predif recognoverit tenementa predicta, i 
&Gc. Fifthly, as a Concord cannot be without an.originall writ,. ſo Wh: 
it muſt purſue the originall writ and cannot be of any forrain thins, 1H 
ſuch a thing asis not contained in the writ,except it beconſequent - 
thereunto, as. when the writ.is of. land ,. there.may: be- in the con- 
cord of a rent out . of this land, but there maybe more things in © 
the Precipe then are named in the Concord. A Concord. may be 
withan exception of ſome part, but this exception muſtalwaies be-- Whik! 
ofſuch things whereof the writ will lie and are mentioned therein, | WH 
. muſt: 1248 
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Jointure,. 


Leaſe. 


<< PEGS; 51 i BG 0 eye. nee rea aa, > ACE 


the iſſue in taile alſo.and willlikewiſe paſſe the 'rerit andtherever- 


Of « Bin... - | Chap:2! 


millf be hertainly-ated,; and muſt iezeed che thinpeodit of whith 


they be/txrepred, as-Precipe A. B. quod remar C, D.tomuent” thc. 


Fro ber Wt: et gronnoy Evtltſte Ut Co oþ0. Et th coourtls &e.qued 
pred? Ac tops 
Ev all thefe ant{ſach like caſes, as before whete the concord-1s 


" rtnenHhite preMit® oum perrime? (except. pravxcepr.) 


Not formall, the Judges ought'not to receive the fine norſuffer irto 

paſſe butif they do and thefitiebe Finiſhed, it cannot afterwards be 
4voided by Writ ofetror 6rctherwiſe for theſe Fatles, = 
*"TheContord ahd agreeinithtiniy be'made vfanveftare infer firh- Secin Wen 
'ple, fee taile, for fe, 'or For years, it may beallo of divers remain- b« bby 
ders, ati{thatto'them'thit kr&'ho patries but rangets ro the fine, Perk. Sea. 
Ic tray be alfofinfle or double ; with-a render back apainof ome £2,293 
<ſtzrein the fame land of ſolke recit'otit'6f it; fo aa” od-may 

Have init x #6ſ6ryation of tSit,u'elzafe of dificeſſe or NN aminepent, 
anda warratity, '>'And 'thetfore if 4.evy a fine 'to B. | /r: cope ene. Fines 
{ance de drait \com eo, &'©. id B.by thelame Concord ado grant £o: 5.33. 
:and render'the land back again.to A. forlife hrs em Dre og 
:of waft, the remainder'to/C/the wife of- 2. forher life, thenremaig- Co 1.75 Ml cw 
der co 2. ahd his heires; this is-a good Concord and by this:-deviſe 7 
aTJointure 'tmay'be and is oftentitnes made to a Woman. .'Andafa 26, 
'tnan would have -a teafe for life-oryears madeof landbyfine, the 
leſſee miſt by the concord'atknowledp the agghns wag yr | 
the teffor (who is ſetſed of the land) as that, &rc. Anithen'the. 

for mie prant and rendecthe fime land back-apain tothe telſed(the 
"&fufor) in'the fine for Hfe, vr for a'certaitrnumberof years us the 
-apteement is, refervinga'refit with '\clatiſe of diſtreſſe, and rhivisa oa 


Sbot' fine, and a Common'deviſe for this purpoſe. Burif the leſloc 


be tenant in'aile, it ſeems this fine-will not bindithe flue in raike. 
And yer if F.tenant infatle, and N, do by fine acknowledge: the 
land to be che right of a ſtranger, as that,*&e; and thentheiſtran- 
'Serthit is cognifee'doth'grant-and render-the land again-to N. tor 
iſe, or vears with clauſe of diſtreſfe,' 8c, 'andthenprantand render 
the reverſion to the tenant intaile, thisis a good fine, and will barre ſupe 
ſion to the tenant in taile. So-if a Stranger that hath nothing:in 
the land levy-a fine ſ#r copniſance te trot come cro-que'il adl; ec. TO 
'bim'in remainder intatle dependins vponianeſtatefor life, andthe 
.cognifee by the fame fine render 'to the eognifor for Trenne years to 
"begin at Michaelmas following and dyeth;and all theprodamations 
are made afrer his death, and'the tenant/forlife dyethafterthe time Py 
the-lexfe is to begin ; this isa good fine, and ſoa good:leafe to barre wy 
the iſſue Intaile. : 


if 4,3: and ©. levy s fine to D. and D. tender the land'batk - wet-89m, i _ 
gainto A,for life, the remainderto'B ubi ſupra. 


Chap. | Of a Fin 
in taile, and the remainder to a ſtranger in fee, this or any ſich like 
concord as this is good; And if | 4 and Bi:joyne in-« fine of:a me- 
ſuage to C and Dand to the heires of C,who:do grant andirender x 
charge of3ol.out of the land to A forhis life,to begin after the.death 


of B,to be paid at the feaſts of, 8c. Provi/a ſemper quod pred conceſſio 


red annuals reddit 30). non aliqualit ſe extendat ad onerand' perſo+ 
. #45 difÞ C&D, ſed tantummodo ad onerand* diff” meſndg* tora vita 
_ ipſius A. and then they IN. meſuageto Aquring 
the life of 'J, the remaimder to be in taile,the remainder to the'right 
heires of B, this is a good fine. But in ſuch a fine /#r grant & rew+ 
11 248d. der, theſe things mult be heeded, 1. Nohe may take the firſt eſtate 
3.37: Bro. by the Concord; but the Cogniſors or one of them, And therefore 
ines 108+ ef —# A gt | wo | A 
if A knowledgafineto/B, [and B render and grant the land 0.4. 
Habendum. fibs & B. uxors cus. and 'the heires of their ' bodies: 
So if the husband leyie a fine of his wives-land, and the Cogniſee 
grant and render-the landto the husband and wife, this is nota. - 
2] Co.2.in go0d Concord, 2. The render of theRent muſt be to one of the - 
ceLord parties to the finezand not to a ſtranger; © 3.'A man-cannot.reſerve | 
caſe. 2 leſſe eſtate to hiniſelf then fee; And thereforeif ; 4: knowleds i 
5]1*573- fineto 3, and render to 4 intaile, the reniainder to himſelfror 
31 Dyer 69. life,this remainderis void. $0 if A by. fine knowledg lands to-B, arid 
39% RFgrantand render the land to the Conuſor in taile, the remainder s 
to Bin taile, the remainder to B in fee, the limitation of this eſtate 
in taile to[B.js:void, and hecat never: haye'execution of it,” :Soif 
A knowleds the lands to B, and Zdoth grantafidbrender to {for 
4] C0633. life. 4+ -The agreement muſt be poſſible and ſenſible , for if there 
be three Conuſors in a fine, and. the Conuſee render to *one of 
them forilife or years a rear , and grant the: reverſion to: another 
of them for life-or years 'rendring'a rent, and grant the reverſion 
5144x4, in fee or in taile td the third, this 1s not a good Concord. . 5:;Thiere 
522.27 H. can be no condition or clauſe of. re-entry \for not payment of rent 
' inſerted into the Concord, and yet ſome hold a fine levied to onein 
*Co.3.5. taile upon. a condition with: a remainder over is good, (*) And 
3 rafa ſuch Concords as theſe of the laſt ſort before ought not to be recei- 

'* ved, andifthey be received, the finein moſt caſes may be ayoyded 
for theſe faults, but if a fine be” received with a condition inſerted 
into the Concord, this is a good fine and not avoidable: by writ of 
Error or otherwile. POET SL OE OY i Tn” 

Plow. 248, Nofingle fine can be with a remainder over to Any other perſon 
contained in it, but it muſtbe to the Conuſee and his heires only. 
2] 50B-3.9, 2, No rent can be reſerved upona fine that is /#*r Gy 115 de droit 
« come ceo, &c, but upon a fine /#r grant & render, Or ſur conceſ= 
fit only; forif one levy a fine ſ#r connſance, &c, rendring rent, 

7] Co.5.38, this reſervation is void; 3, No ſingle or double fine ſhall be recei-. 
ved with any covenants or other agreements then are before men- 
£ . | C tioned, 


wed 


tioned;butyinall theſe £afes:aþſo-when the fineis received and levied 
it-ſeembit-1s! good-andþ/uttavaidable; 'and thationly:the:remainder 
inthefiſt! 75 ah the>redt:inthe ſecond, .'and ithe:tovenants-in- the 

laſt; are yoid;;and the fine! odd: forthe reſidue; 1 

— \ Aparticular tenant, :as for life, &c; cannot ſurrender his -terme 44 £4.3.36; 
to hinitin.reverſion.or:xemainder bytine,. butt he may grant and re- 

leaſerit tothim by fine: IDIER 4; oh igv CG EOETANY {4 LB, ny 44 Ed:3-43 
+; Orle may granthis tenerhentswhich-H dathholdifor life; and | 
whict after the.death of ifZivnghttoremiin tothim; to H.. for life, 
rendringrent with clauſeof diftreſſe, ſaving. the reverſion, and 


«ine ofthis form! is good; oo 0 at 

Phe: manors :andtenements contained inthe-writmay be.'divi- 4 Rh p- 

dedzzsifa fine be leviedbetwveen' Land B'of:two Mariors;: and B ** © 

dothrucknowledgatl his right of: thefaid: two Manors to bethe righit 

of :rhedgid: A as that''which, &c; for which 4 doth grant and 
- render:ione: Manor ko:Bfor life; with two:parts of the other Ma- 

nor which i tioldertvi dower;tochave the one Manor-and two . - .. 
- part>oforhe: our Manor'egi for: life; the remainder after; his | 
deihwofincatlenobride dfoot thedentvof Nitherhicd part ſhall 
remainino;knothbri:Sovifdifinebeilevied of the Manor of G with 44 gh 31 

the- appurtendnces by»4 unto@,; which 4 knowledgeth the right Fines 11 1 
« ini9;:a8thati&c;! andiccgranmeth ind: rendreth the fame: to- 4 in 
raiſe; the remaindemoF-rhe fourthipart :0E:the. Manor. towards the 
Welt to the faid' uHandther/heires; cheremiindet of angther;fourth 
partitowardb:thdBaſtro7 wes; bnd 6 of -the other; two: froutth 

parts. *Orincettainſyiby: 3; thirdpatts inremainder to A,B andC 

in remdinderſeverally;;and rheſe' are good Concords..,'- : 
_* If T.and © his wifetevy.afine to.R, Dand'7iG of divers Manors co x. 38. 
and lands in14pÞ:andiC,iand inthe fine thereare; divets;:: grants G 
and'renders;:andendgrantand render jbof theMandrs of & and. B :;. Ml «© 
andthe Jands therein tro7and B, and the heires of iFiandiin ano- 

ther render:106:. acresparcell of'6ne of theſame Manorsis granted 


Ay JO PER 
& & 4 4D 


6. In reſpe& of -© The fine muſtbe leviediand/ſnediforttvin thatmannerand order as Sec before. 


X20 oner mat- poreftatem, or te. like; it: will be a defeAive firie, and'either 5/0 

fatto votd;'or at leaſt voidableby wrivoFError. © Jo ho 
- Kany'one of the Connſors'die before 'the'Conufance be certified pyec 220. 
after itis acknowledged and taken, the fine cannot now. be made a 25+ <9 
| Kh, ng To ae Ba PG H*L : \- 3: porta] Jur, 9%. 
good five, and yet if the Commiſſioners ſhall certifie this Conufance »ycr 245, 
with an antedate, and'fo the fine be finiſhed, this may be a good fine - 
atthe common Law, but perhaps may: be avoided by ſentencein - 

4023 the. 


. 


1.3.36; 


Ie, 


Chapi'2. Of-aiFineX) 
the Starre-Chimbet: | But if the Conuſance! he..certified, andthe: 

Kings filver paid/ro'the King before the deathiof 'che Conuſor,:the: 
fnemay' be irigroſſed ; and finſhediafter higdeithavell cxough; and. 
it will be a $066'fine! VAndif laifeme fole makera!Conuſatce: 
fine , and before it be certified and ingroſſed ſhe take a husb 
his will'notfet butthe fine may becticſhed;: and albeirit "44ewrog 
- ded and ſued'onf in her name asfole,whereaziri truthſheis covert: 

* arid of 'another name; -yet is the. fine-4 -good fine, however:in this- 
: Uſeiit is /hotainiffeto geta releaſeof2Errots from:her hixband: - 


19 


veſts Sym. 2! Lands thatare boughrofidivers: ns may:paſſe (by! ors; fine, Sy 


ahiſopra. © gf then"the writ of c6yenant:muſt be- brought by: all:the.vendees 
; ainſt all the vendors: .and they mult eyery:one 0 theinwarrant for 
himſelf and his heires;. and ſuch a fine is good. 3.5i:3 + 3ft57 2% 
Dyer. 227. * If landslyein divers'ſhires} itmay-be omcaineds inorie Goncard, 
1e3 afid good enough; Vit chetEmiſd beleverall;yuzits'of Covenintia 


every County, elle thefifie will not+be/goodyo! ig F 
co.3.78.8. "Tf a fine be levied of Covin by a'leſſee for years, 6r life, or-4 Co- 
FOR” piholder of | putp poſe,” #hd' with an intent ro-barre-him in, reverſion _ 

” theLord'of his inheritance;this is of no force, ;and therefore non 


co. 3.80. claime withih' five'y rears will not hurt irvthis caſe. ( So thit itfeems 

SeemteF a finer recovery thay 'be covinousand avoidable for Covin'as well 

Deed. Nu. as a deed. and therefore'that a fine'or recovery levied or ſuffered of 

fraud to deceive Purchaſors or Creditors will be void as tor them as 

well as any other conveyance. Soalſo'a ,fineror recovery levied: or 

ſufferedin execution'or 'purfuit ' of] an! [uſarious contra& maybe 

void by the' Statiites'of uſiiry"as well as of feoffment or prher con- 

veyance by deed: ”But' a fine”or recovery hall 'nor-beftid to be 
 leviedor ſuffered per dareſſe; and avoided forthat cauſe. _ | 

Co. 5.38, - The Conuſance of a fine, "and a Grant and Render therein ſhall 

ton. be expounded and takeh 3s a Charter or other * conveyance between 


f a of 


Cavin. 
Recovery. 


Uſury, 


Durefſe; 


7. How the con- 
cord of a Fine 
(hall be expoug- 


Dcedsinfia party and party; becauſe i itis acohveyance'upon [Record and-'not ded and taken, 


as/a writ orijndgenient uponRecord; And therefore if 4 and B by 
fine knowledg the Maniors of 8, 7 and to: be the-right of C, 
and C doth render the 'Manors of F'and 7” to A by one render, 
and after by another render limit 1x00 Acres, parcell of the Manor 
of F to B, this ſhall be x good-Concord, and be expounded" *ACCOr- 
ding* co the inteiit'of the 'pirties, 'viz.' That B ſhall have'the 100. 
i: . . Actes, and - all the reſidue of the'Manor, | - , 

78.6.5. Tf a fine belevied to two men”&' heredibur, without the word 

ER [$95] this is void for incertainty ina fine"a$itis ina deed, 

Lic. 9s © Ifafinebelevied, comt'cro que il ad de ſor dinie; hereby a fee-Gimple 


it. 9. 
Eraderick:- 4 will paſſe without any Wee of heires,” Atd fo alſo; it1Sin caſe of 2 
fields caſe. common recovery. | 
ay Eli. Tfthelands be limited in the Concord of A Ge to 2 for life, and 
"> after to the children'of C begotten, and C hath -at the rime of the 


C2 hne 


Deed. 


Recover, 


Averment- ' 
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Of. a Fine. \ Chap, 2: 
fine levied two daughters onely ; in this cafe the ſonnes and daugh- 
rers that. are born after ſhall take- nothing by this frne. And no a- 
verment of intent will aye ar theſe caſes, And yet an averment lieth 
a fine of: the-ziſes thereof and'of no.other matters as upon a 
Deetb::.:f2083; $0 2915 Dr 30S 


perſons - A fineat the common Law, of 2 fine without Proclamations was 
ſhall be barred by once: a Perpetuall bar to all perſons that had right and no impedi- 


-a Fine, or a Fine 
»nd Non-claime, 


meat atthetime of the fine levied, and that did not claime within a 
yeare: and a dayafter the execution of the fine by poſſeſſion; but 3; 
now this-Law is changed; andthis kind of fine will barre none but 
fuch as-are' parties and privies-thereunto, But. a fine by the,Statute 
or. 2 fine with Proclamations is now-much of the ſame virtue and 
* force as a fine at the common law was, for by the Statute of 4 H. 7. 

it 1s-provided, That: every fine after the waking thereof all be 
proclatmed'in the Court. the ſame Tearme, and the threenext fol- 
lowing Tearmes, foure feverall 'dayes in every Tearme ; which 
Proctamations fo made, the fine ſhall. coneſudeall parties, privies and 
ſtrangers, except women convert, perſons within 21 yeares of age, 
+n-priſon, out. of theRealme, or of non ſane memorie, {being no par= 
 ties-40; thefine ) fo:as they or theis Heires take their-aQion or 

lawfull entrie within. five-yeares-after theſe imperfeRions removed. 
Savms to all:-perſons and their heires (other then parties) the right 
clam and intereſt which they have at the time of the fine, ſo as they 
purine-tt by action orentry within- five yeares after the Proclamatt- 
ohs; And ſaving to-all other perſons-fuch: right, title, claime and 
intereſt, as fivſt ſhall grow or come to them after the Proclamations 
dy force'of any-mattey before the Fine, ſo asthey make their claime 
or. entry within five yeares after the. ame grow. due, or. if at that 
time there be any impediment as aforeſaid, within five yeares after: 
the: impediment removed: And-by the Statute of 32 H. $. ( which 
is an:expofition of this Statute) ibis- provided... That all Fines with 
Proclamations: levied acbording to 4; FH. 7: by ary perſon.of 21, 
years of age of any land,&c.. before the Fine levied. entailed to him 
that doth-levythe Fine or any of his Anceſtors in.poſſeſſion, reverſi- 
on,retgainder, orufe, immedutely after Proclamations had ſhall be 
a baragainſt-him and his heirs, claimins onely by force of any ſuch 
entail, and again(tall others claiming only to the uſe of him or any 
heire of his, body. By which Statute it. doth appear.that all the par- 
Lies-t0-the Fine, Conuſors and' Conuſees, whether they be femes Co- 
vert, meti-de nou ſane-memorie, or others, ( lafants onely excepted; 
ho during minority may avoidit) and whether they have a natu- 
all or. ciwill capacity; and. privies, viz. Privies..in. bloud, as heires, 
whether they be lineall or collaterall;or privies in repreſentation, as- 
'executors-and adminiſtrators; andall-ſtrangers alſo, viz. all others 
heſicies partiesand, privies:; that. -have.or pretend any preſent right 


——— 
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a Dyer 3. 
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Jac.B.R, 
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Jac. Com. 
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Will, God- 
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or title ( except women covert, and the reſt that have impediment 
that doe make their entrie or claim, or bring their aQion within 
five years after Proclamations had, and thoſe . perſons excepted alſo 
if they make not their claim, &c.' within five years after the impe- 
diment removed) all theſe are included. z, ſo ſhut and cloſed up 
together, for their right is ſo extin& hereby, as they can never open 
their mouthes or lift up a finger againſt ir. Saving to al others, 
;, ſuch as have no preſent right at the time of the fine levied , and 
were excepted before ſuch right, title, claim orintereſt as ſhall ac- 
crew to them after the Proclamatiofis upon any truſt, gift in taile,or 
other cauſe, before the fine levied, ſo as they make their claim, &c. 
within five years after their right ficſt accrewed if they have then no 
impediment; or if they have, within five years after the impediment 
removed, '! WER LITIRQ CHE Eon, iS ts 

For a more full underſtanding of which ' Statutes and this matter, 
theſe things in 2enerallinaſt firſt be obſerved. 1, Thar the perſons to 
be barred by a'fine are, * Parties. * Privies.::3 Eſtrangers. The par- 
ties if they be of the age of 21 years, are bound for ever by the tine, 
and-ſhall have no time to claim to'preſerve their right. The privies 
alſo, being heirs and executors to the parties-and void of impedi- 
ment at the time of the fine levied, or not, if they claim by: the ſame 
title that their Anceſtor had that levied the fine, are barred for ever 
by the fine, and ſhall have no time to claim to preſerve their right. 
z And therefore if my Father diſſeiſe my Grandfather of land, and 
then levy a fine of the land, and then my Grandfather die, and after 
my Father die, by this fine Iam barred of the-'land for ever. And 
here note, Þ that he that is a privy within the intent'of 4 H. 
7. 1s an heir within the Statute of 22 H.8. Er fic e converſo. And 
that privies or heirs in eſtate and bloud, as he that is heir to whom 
the land doth or ſhould deſcend,are within theſe Statutes, and ſhall 
be barred by the fine of their Anceſtor of that land; And ſo alfo 
ſhall privies in eſtate that are not privies in bloud, as where one 
hath land in burrow Engliſh,and levie a fine of it, hereby the youns- 
eſt ſonne is barred. So if one be tenant in taile to him and the 


heirs females of his body ,. and he levie a fine, having a ſonne and 


daughter, hereby the iſſue female is barred, and: yer ſhe is not the 
heir of his blond. But he that is privie in' bloud onely; and not in 
eſtate alſo, is not within theſe Statutes, neither ſhall he be barred by 
the fine, and therefore if lands be given to a man, and the heirs fe- 
males of his body; and he-hath a ſonne and a daughter, and the fon 
leviea fine and:die withour iſſue, this 1s no! barre to the daughter, 
for howſoeyer ſhe be heire of his bloud, yer ſhe is not heir to the 
eſtate, nor ſhall need to make her conveyance to-it by him. The 
ſtrangers that are to be concluded by the fine,are either, x, Such as 
have preſent right and no impediment, and theſe are barred won 
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_ Of a Fine. | | Chap. 2: 


five years if they make not their claim within five years after the 
Proclamations. 3. Such as have preſent right, byt have impedi- 
ment. of infancy, &e. and theſe are barred if' they doe not make 
theirclaim with th years after. the impediment; removed. 3. 
Such as have no preſent but future right-upon cauſe precedent, and 
they are either without-tmpediment, and then they are barred if 
they claim not within five years after their right doth accrew ; or 
they have impediments, and then they are barred. if they claim-not 
within five years after the impediment reinoved.'::4. Such as have 
neither preſent fior future right at the time of the levying of the 
fine by reaſon of any matter before the fine, but whoſe right grow- 
eth either entirely after, or partly before, and partly after the fine, 


and theſe are not barred at all by. the fine, bur they may make their 


claim, &c. when they will. And. parties, privies, and ſtrangers to 
fines that, are barred theteby, aredach as have'naturall capacities or 
civill, for both theſe are barred., And therefore tis held, if ſuch a 
Corporationas: hath an abſolute eſtate and authority of his poſſe{- 
fions ſo as he may maintain. a writ of right thereof, as Major and 
Communaity,; Dean and; 'Chapter, 8c. levy: a fine of their lands, 
they and. their ſacceſſors. are; barred preſently; but if a Biſhop, 
Dean, or: Prebend, - without: aſſent of the Deanand Chapter, or 
2a Parſon and: Vicar withoirt aſſent of the Patron and Ordinaty had 
levied a fine, this would not have barred the ſacceffor ; neither 
will it barre-now with their afſene, for they arereſtrained by divers 
Statutes. So,alfo-ſach perſons are barred by the fines. that are Ie- 
vied by others if they.rmake not their claim intime, as if one dif- 
ſeiſe a Corporation aggregate of land belonging to their Corpo- 
ration, and after levie a fine of it with Proclamations, and they 


124. 


Plow 538. 
$37+37 3» 
378, 


doe not make their claim , &c. within five years, hereby they are © 


barred. 2. Where the Anceſtor is barred by the' fine, there for 
the, moſt part the heire.is: barred alſo. - And therefore if- tenant 
1m taile be difleiſed, and the diffeiſor levie a fine with Proclamations, 
and the tenant in taile- ſuffer five years to paſſe without claim, 
&c. hereby he and his iſſues. are barred for ever,.ſo that the heire 
doth ſuffer-for the latcheſs-of his Anceſtor. 3. Theeſtates rhat ſhall 
be barred by the fineare eſtatesby the common: Law, or by Copi- 
hold, in fee-ſimple, fee-taile, or for life, or for years,the eſtates alfo 
of tenant by. Statute, Elegit,and of Gardeins in-Chivalrie,and of Ex- 
ecutors that have land untill debts and Legacies be paid. And-there- 
fore if one enter upon, and. put out a/Coptholder of land, and'le- 
viea fine thereof, and: the Copiholder fuffer five! years-'to :paſſe 


and make-no claim, &c, the: Copiholder and- his Lord: both are 


Co.9.105. 


Co.9.104, 
5.124, 


—_ 


hereby barred for ever. And if a leaſe be made for years, and the - 


lsor or another before.entrie- of the leffee levie a fine with Procla- 


marions, and: the: leſeg. doth. ngt.make- his:claim, &c, within five- 
: years. 


[ 
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Mow 378. yeares, hereby the leſſee is barred of his intereſt for ever. 4. The 
123.Co.z . things whereunto thefe ;Statutes.doe extend , are latids and tefie- 
Bugs ments, and not a Rent or other profit apprender out of the land, 
and therefore if I have a rent, common, or Eftovers out of land or 

a way over land, . or power to ſell the land, and a fine is levied of 

the land it ſelf, and I doe not make my claime of my rent, &c. 

within five. yeares, yet Iam not hereby barred of my rent, &c. 
Andfor this cauſe it is, that ifa tenant in ancient demeſne levie a 

fine of his land, and five years paſſe, the Lord is not hereby barred 

to avoid it, for herein he claimeth not the Land but his ancient 

Plow.Lard Seigniorie.5.The time in which they muſt make their claim,or bring 
Zouches,. their aRionthat have preſent right and no. impediment is within 
'_ fiveyears/after proclamation: had;: and the time for ther which 
have impediments is witlin five years after the- impediment re- 

P73. moved. "6. The time within which: they muſt' make their claim 


Plow. 373, Or bring their ation whoſe right doth/happen afterwards; if they 


+ 


righe doth accrew, and if there be any impediment within five yeggs 
after the impediment removed, -7. Thie perfons whoſe right $1 
vedand preſerved arementioned in the firft-and ſecond Saving of 
the Statute of 4 H, 7. and they are ſtrangers-and not parties nor 
privies. $8. They that have benefit by the firſt Saving of the Stz- 
tute ſhall have none by the ſecond Saving, for he that will be with- 
- in theſerond Saving to have benefit by it muſt be, * Another'per- 
fon. © ** The right muſt come and accrew: to: him firſt; 3-It'muſt 
come. to himiafter the fine and proclamations. 4 His right muſt 


Pp 5 124, be upon ſome cauſe or matter before the fine. 9g. No fine ſhall 


deveſted and:put to a:right.zt the time- of the'fine levied. And 
theteforeif one levie 2 fine: of my land whiles I amin poſſeffion of 
it, this:-fine will not hurt me. -So if. the tenant of 'the Jand, out of 
which Ihave a Rent or Common, 8c. levie a fine of the land, this 
ſhall not barre-me of my Rent or. Common, for I am ſtill in poſſeſ- 
fion of this:inthe judgement of che Law.. So if there be tenant for 
life the remainder; for life; or tenant in taile' the 'temainder in tale, 
andithe firft tenant in taile or for life do' bargain'and ſell the land 
| by deedindented and inrolled, and after levie a fine to the bargai- 

nee, .in thiscaſe-the remainders are not barred, albeit-five years 

paſſe withourclaim', forthe law in theſe caſes doth adjudge them 
- alwaysin pofleflion. .Soif. I makea/Leaſe for. years 'of land, ren- 


dringcairent , anda ftranger levie a fine ofthe land; andthe leffee 


fot years /payethhis rent'to me duly, in this'caſeI-am faid to be 


always pofleſſion, and: therefore am nor barred by this fine of 

my reverſion. So-if there be a tenantby Copy or leaſe for life, the 
remainder for'life,and the firſt renant for. life accept of a fine * wer 
14 WES | C 4 an 


have no impediment, is within five years after the time that their 


barre any eſtate in poſſeſſion, reverſion, or remainder which is not | 
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x. flue in taile 
barred by the fine 
of his Anceſtor 
or lome other. 


"the t 
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land with proclamations and 5 years paſſe without claime &c. 


hereby he that is in remainder-is not. barred.; So. if one have a 


leaſe for years of land to beginne- in futaro and a fine is levied of 
the land, and five years: paſle after the terme beginne, it ſeemes 
this 1s no barre, becauſe this eſtate. is not pvt to a right. And for 


the further illuſtration of all theſe things ſee the examples follow- 
ing. © If tenant in taile levy a fine of the land intailed with pro- «Star. 4H. 


clamations according to the ſtatutes, this is a barre to the eſtate T,/g,0h iu 
taile , wherein theſe things are to be known. 1: That whereſoever 37: _ 
the iſſue doth claim by the ſame title , and muſt make his Convey- [1575313 t 
ance to the lands by him' that levied the fine, there the fine wilt 
barre him, - and therefore if lands be given to the husband and wife 
in ſpeciall taile, viz, to them and to the heires of their: two: bodies 
ifluing, or thelike, or the gift.be to them and' the:heires males 
or females of their two bodies, or to them and the heires of their 
bodies with the remainder to the right heires of the husband in fee, 
and the husband alone levieth a fine with proclamations, by this 
Py iſſue in taile is barred. And yet ſo.as the: right -of the wife is 
ved ſoi'as ſhe makes. her claim &c. - withmfve years after her 


husbands death. 4 So if husband and wife tenants in ſpeciall taile «Dier 354. 


have iſſue and the. wife die , and the husband marry another wife 
and have iſſue and levy a fine ſur cogniſance de droit come ceo &c. 
and take backe by the fame fine an eſtate in ſpeciall raile the re- 
mainder over &c. and die, the iſſue by the firſt wife is barred. < So «Co.3. 5 


yf tenant in taile be-difleiſed, or make a feoffment in fee, and after 


levie a fine with-proclamations to the- diſſeifor or to a ſtranger , 

the iſſues in taile are hereby barred for ever, the continuance of the 
poſſeſſion in another. notwithſtanding. * So if a gift be made to the fco. fuper 
eldeſt ſonne and the heires of his body,: the remainder to the father **37* 
and the heires of his body, and the Father: dyeth and the eldeſt 


fon levy & fine with proclamations and dyeth without iſſue, this 


ſhall barre the ſecond ſon for ever for the remainder deſcended to 
the eldeſt. :So if lands be'given to an eldeſt ſon and the heires of g Curia rin. 


the body of his father. (the father. being then dead): and he levy a *'3# © © 


fine of this land, this will- barre the younger 'brother.. > Bur if the Þ Die 3. 
iſſue in taile do not make his title by him that did levy the fine, 

there the fine will not barre, and therefore if my. father be: tenant 

in taile, and his brother diſſeiſe him and levy a fine, and he and my 

father dye, this fine ſhall not barre me ag iſſue jn taile, becauſe I do 

not make my title to-the-Jand by him : but if I ſuffer five years to 

paſſe and do not make my claim &c. by this means I may be bar- | 
red by the fire. i Andif the finebe levied of another thing: then **'9 #37 
ng it ſelf entailed , As if the tenant in taile grant by. fine a 

Rent. Common, or the like out of the land entailed , this fine 

will not. barre the iſlue, So if a Rent be entailed and the tenant 
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in taile of the Rent diſſeiſe the terre-tenant of the land out of 
which the rent doth iſſue, and then levy a fine of the land, this is no 


barre to the iſſue ofthe Rent. 2. Albeir the fine be-a double fine 
with a grgnt and render, yet it is within theſe Statutes, and will 
barre the iſſue in taile as -well as a ſingle fine, ſo as the grant and 
render be of the land it ſelf and not of any profit apprender our 
of it. And therefore if husband and wife be tenants in ſpeciall 


raile, and they levy a fine with proclamations, and the Conuſee 


grant and render the land to them and their heires, this fine will 
barre the iſſue in taile. And if tenant in taile joyne with 7. S. and 
levy a fine to aſtranger, and the ſtranger doth grant and render 
the land again to 7, S. for years, and to the tenant intaile in fee 
afterwards ;: the iſſue in taile is. barred by this fine. So.if there 
be tenant for life, . the Remainderin taile, and he in- remainder in; 
taile accept ofa fine from a ſtranger, and grant and render to the 
ſtranger again for years with a remainder over, hereby the iſſue 
in taile is bound. * If tenant in taile accept of a fine of the land 
entailed from a ſtranger, [and then grant and render! a Rent out of 
the land'to.the ſtranger by the ſame-fine, this will not bind the iſſue 
in taile to-pay.the-ſame Rent. ! If tenant in taile make-a feoffe- 
ment od coulition, and die having two ſiſters inheritable to the 
taile, and one of them levy a fine with proclamations /xr Releaſe 
to the feoffee of the. hel in this caſe it is doubted whether the 
other ſiſter be barred of her halfe or not. . 3. Albeit the tenant in 


taile dyebeforeall: the proclamations be t:niſhed, yet when they 


be £niſhed as they. may be after his death , the iſſues in taile are 


bound by thefine., for howſoever by the death. of the tenant in 


taile the right of the eſtate taile doth deſcend to the iflue, yet when. 
the proclamations are paſſed this right that doth deſcend 1s bound 
by the Statutes, and the iffue cannot by any claim &c.. fave the 
right of the eſtate taile that doth deſcend unto him. 4, Albeit the 
iſſue in taile be withinage, out of the Realm ,, under Coverture, 
20x compos mentis, Orin priſon at the time of the fine levied and the 
proclamations paſſed, yet the eſtate taile is barred by the fine. And: 
therefore if A. be tenant for life- of land the remainder to B.:in 
caile, the reverſion to B. and his heires expectant, and B. levy a 
tne to C, and his heires, and hath iſſue and dye beforeall the pro- 
clamations: are paſſed, the- iſfue. in taile being then out. of the 
Realm, the proclamations are made, and after theifſue in taile- 
cometh into the Realm and claimeth the- remainder in taile: 
upon the land, in- this caſe the eſtate taile is barred for ever. 
5. Theſe Statutes doextend- to fines levied by tenant in taile by 
Concluſion, and the iſſue ſhall be bound by the fine of their An- 
ceſtor unto whom they are- privy in eſtate and bloud,, albeit partes 
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Of a Fro, Chap. 2. - 
in the life of his Anceſtor when he hath onely a poſſibility, As if 
there be! grandfather, father, and fonne, and the grandfather be 


tenant in taile, and the father levy a fine of the land before the 


Srandfathers death, and then thegrandfather dye before the father, 

and after the father dye, in this caſe the iſſue is barred by this fine : 

* ſo alſo if the grandfather ſurvive the father, But in caſe of a col- 7, Cvis- 
laterall deſcent, if the collaterall Anceſtor die in the life time of Jac.com.3. 
his father without iſſue, this fine is no barre , butif he ſurvive his 202. 
father, contra. So if lands be given to: the grandfather and his: Dicr 48. * 
wife in ſpeciall taile, and the grandfather dieth and the father © 
doth diſſeiſe the grandmother, and doth levy a fine with procla- 


mations.,, the grandmother dieth and then the father dieth, inthis 


- caſe the ſonnets barred, =» So if lands be conveyed in taile-to a. '* £93: 50, 


Piſcontinuance. 


levy a finewith proclamations for a ſtranger, hereby his iſſues are **” 


_ will barre the iſſues intaile and they ſhall nor avoid icby pleading 


. 8 . ” {FS ' Ft- 9, 140, 
woman for her Jointure within the Statute of 11 H. 7:cep.20.* © 


and whiles ſhe liveth the iſſue in taile doth levy a fine of the land, 


by this the iſſues inheritable to the eſtate taile are barred for ever. 
n So if tenant in taile make a feoffement or be diſſetſed; and after »Plow-434s 


barred for ever, ® So if tenant intaile die-and his iflne before | his Ls, wh. = 
entry (having a freehold in lawionly) doth levy a fine with pro- I ? 
clamations, this ſhall be a barre to his iflues and :to his collaterall E 
heires and brothers of the halfe bloud. ? Soif a tenant in taile 21dew- £ 
have four daughters. and one of them levy a fine in:the- life of the | n 
father, this will be a barre to:her iflue for the fourth Part of the | | 
land. q But in theſe- caſes: before and ſuch like! where the ifſue in 7 co.3.50, 
taile doth levy a fine inthe life time of the tenant in taile, the 5" 9: 549: 
tenant-in-taile himſelf may after levy a fine of the land; and thereby 

barre his iſſue, and the Conuſee alſo to whom his. iſſue hath levied 

afine, and therefore in all theſe caſes it 4s ſuppoſed that! the: te- 

nant intailedoth dye and: ſuffer the right: to deſcend to. his iſſue. 

r Tf lands be given by will to one when heſhall:come to his age of rCo-19.59 
twenty four years, to hold to him and the heires-of hisbody,andhe J/5:; © 
after his age of twenty one years levy a fine of this land+ with-pro- 
clamations, this is a barreto the iſſue initaile. - If a-difleiſor make a 

Sift-in taile, and the -donee make a -feoffment to-4: and after levy a 

hne with proclamationsto- B.that hath nothing'inthe-land;thisfine 


Py Re > 


that partes finis nihil habnerunt 6c: butiit 'is no: barre to: the dif- 

ſeiſee, for he may avoid-it by this plea-whenhewill; And 4 for Co. 3.4 

tiori-therefore; if vfine'be levied'by the tenant in-taile:rhat hath 

only an eſtate of freehold in remainderor xevefſion'is:good-;-as1f 

A. betenant for life,” rhe-remainder to B: in taile; and B, levy a | 

fine, albeit this be no-diſcontinuanee, yet-itis a barre to-the eſtate 5770:2:: 

taile. * But if. tenant in- taile have; iſſuea ſonne' anda daughter, wil. Re 

and the ſonne living the tenant in taile levy' a fine and-dye without i Berk 
: | iſſue, 


{s 


S 


Chap, 2. Of a Fine: 


iflue, and then the tenant in taile dieth, by this the danghtet 
and the eftate taile is not barred. So if the younger ſonne levy a 
fine in the life of the father,” and then the tenant in taile die, this 
15 no barre to the elder ſonne. So if lands be given to a man and 
the heires females of his body, and he hath a ſonne and a daughter, 


* and the fonne doth levy a fine of the land, this is no barre to the 


6]C0-3. 97. 


3 Per Pop» 
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daughter, So if tenant in taile have a davghter his wife being with 
childe'of a ſonne, and the daughter levy a fine, and after the ſonne 
is born, this. fine ſhall not barre the ſonne, for theſe howbeit 
they be privies and heires to the blond, yer are not privies and 
heires to the eſtate. 6. Albeit the eſtate paſſed by the fine be after- 
wards before all the proclamations had avoided, yet the iſſue in 
taile is barred by it. And therefore if tenant in taile diſcontinue 
in'fee, and after differſe the: diſcontinuee and levy.a fine with pro- 
clatnations to a ſtranger, and take an eſtate back by Render inthe 
ſame fine, and the diſcontinuee before all the proclamations paſfe 
enter and claimand ſo avoid the fine, yet hereby the eſtate taile 
is barred, * And if tenant intaile infeoffe the iſſue.in taile and after 


difſeiſe him and'' levy a fine; the iffue . enter, {and after the 


proclamations: paſſe, and after the iflue: in taile doth infeoffe the 
renant in taile which levied the fine and dyeth, it ſeems this fine- 


ſhall barre the iſſues in taile. 7. This is a barre to the eſtate taile- 


and tothe iſſues onely.;and is no barre to-him in remainder or re- 
verſion, arid therefore when the. eſtate raile is ſpent this barre is 
at an'end. And therefore if; an eſtate! be/limited- to 4. and B. his 


wife and the heires males'of the body of A. the remainder to C.. 


and: A. and B. have iflue and 4. dye and B. ard her iſſue, or her 
iffue alone levy a fine, this will barre the ifſyes of the iſſues whiles 
there be any,bur:if they failit will not barre C. itrremainder, except: 


. hefuffer five years to paſſe,and ſo be: batred: by his  -on-claim: So 


x Co.,10.96. 
& 9.Jac.P. 


if tenant.for life and he that is next in the remaindet in taile-joyn: 
in a fine; this'is.a good barre to the iſſues in taile for. everas Ibng 

asthart eſtate tajle ſhall continue; but not to him tharis next in. 
remainder,” nor toany.other that ſhall come in of any remainder. 
intaileorin fee nor'to; himiin reverſion..* If lands be given to A. 
and the heires males of his body; the remainder to B. and the heires- 
males of his body, the remainder to the right heires of 4. and A.. 
doth bargain and ſell this land by deed indented. and inrolled to /. 

$. and his heires, and after levy a fine: of it /z7 Connſance de avoit 
come ceo, &'.. to him and his heires, by: this the remainder to'B. is- 
not diſcontinued; but it is a barre to the eſtate taile by the.Sta- 


rutes, and'cauſeth the eſtate of the bargainee to laſt ſo long as the- 


tenant in taile hath iſſues of his body, but if: the fine had been be-. 
fore the bargain-and fale:it had been a diſcontinuance of the re-- 


” 


Difcontnuance; . 


mainder, but in.neither- cafe a: barre: to-him in remainder unleſſle- 
7 | WM he - 


2 Wife barred by 
the fine of her 


husband or ſome 
ther. 


Of a Fine. Chap. 2. 
he ſuffer himſelf to be barred by his non-claim within five years - 
after his remainder happen to come in pofleſſion. 8. If there be 83 Co. fiper 
renant in taile the remainder to him in taile, and the tenantiin taile © 37? 
levie a fine of this land, hereby both. his eſtates are barred.” Er fic de 
ſimilibxs, y But all this notwithſtanding, if lands be convey- 2) 39 
ed to a woman in tailefor her joynture within the Statute of x1 co. 6. 55. 
H. 7. chap. 20. and ſhe levie a tine of this land, this will not barre mr "mg 
the iſſues in taile. Or if lands be given intaile to any ſubje& by. 372. co. 8. 
the Kings own gift or proviſion, and the tenant in taile levie a fine, *77*: 
this fine ſhall not bind the iſſues in taile nor the King, but others it 
will barre, for theſe fines are not intended within, but excepted 
out of the Statute of 32 H. 8. but the King himſelf being tenant 


in taile of the gift of ſome of his. Anceſtors being ſubjeAs may le- 


vy a fine of it to barre his iflues in taile. Andinall caſes where a 
recovery will not barre the iſſues in taile, there a fine will not bar 
them. | | ED 
Albeit the fine of the husband and wife together of the wives ,,;..... 
land, orof the land of the husband and wife together, be a perpe- 2low. 373 
tuall barre to her and her heires for ever, yet if the husband alone 
levy a fine with Proclamations of ſuch land, and then he die, in this 
caſe ſhe is not barred of her right, but if ſhe doe not make her 
claim, &c. within five years after her husbands death ſhe is barred 
of her right for ever, notwithſtanding the Statute.'of 32 H. 8. 
2 Andif one ſeiſed of land in'fee marry a wife, and after make a «M. 18. 
leaſe of this land to 4. for life, the remainder-to B. in fee, and B. J*502* 
tevie a fine with Proclamations, and the-husband die, and the wife Twiſts caſe. 
doe not make her claime &c. within five years after the death of 
her husband, hereby ſhe 1s barred of her dower for ever notwith- 
ſtanding the eſtate for life in 4.but if the remainder of Z.had been 
put to a right at the time of che fine levied ſhe might have avoided 
the fine by Plea. 2xod-partes fints nihil habuerunt, &c, > And pier 214, 
if the husband levy a fine of his own land and die, and his widow ©-*: 93 
having no impediment doth not make her claim within five years 
after his death ;. hereby ſhe is barred of her dower for eyer. © If a .dijer 358; 


- jointure be made to a woman after the coverture, and her husband 


and ſhe levie a fine of it ; hereby without queſtion ſhe is barred of 
her jointure in this land, but it is. thought thar this is no barre of 
her dower inthe reſidue of the land of the husband, and eſpecially $2 
then when the fine is Sur connuſance de droit come ceo, ec. 4 If £220 351: 


| landsbe given to a man and his wife in taite, the remajnder -to the 


right heires of the husband, and the husband alone levie a fine of 
rhis, this will not barre the wife except ſhe ſuffer five years to. paſſe 
after his death without making claim, &c. and therefore if the fine 
be to the uſe of the husband and his heirs in fee he may diſpole it 
as a fee ſimple,and his ifſae hath no remedy. + OY 
| If 
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Chap! 5! | Of a Fine ; "6 
C09.103-3, TJFa man diſſeiſe me of the land I have in fee fimple, or fee taile, 3. Diffeiſce and 
87.9 andafterlevy a fine-of this land with Proclamations, and I do not *b* lik barred by 


the fine of the dif - 


make my claim, &c. within five years after the Proclamations had, (ic a. 
hereby I and my heires are barred for ever of this land. Andif] * 
being ſucha tenant in fee'make a leaſe foryears, or be the Lord of 
any Copyhold eſtate, and my leſſee for years, or Copyholder in 
fee, or for life be ouſted, and I thereby diſſeiſed, and the diſſeiſor 
levy a fine, and neither I nor my leſlee for years, or Copyholder , 
do make any claim, &c, within the five years after the fine levied, 
hereby we are all barred.for ever. And if one diſſeife me of land, 
and after make a leaſe for life of it, and chen levy a fine with Pro- 
clamations, and I ſuffer five years to paſſe, hereby Iam barred both: 
of the reverſion and of the eſtate for life alſo. Ro 

Plow. in If tenant for life make a feoffment in fee, and the feoffee fevy 


Saves a finewith Proclamations, and he in reverſion or remainder doe 
not make- hisclaim, &c. within five years, hereby he is barred for 
ever, | 


co: 3.79. If Tpretend right or title to land, and enter uponit, and/put him: 
out that is in poſſeflion, and then] levy a fine with Proclamations, . 
with an intent to baxre him, and he doth-not make his. claim, - &c. 
within five years, hereby he is barred for ever, albcithe had the true 
right and I no-right at.all. _y Fs Rc 
co.3. 79, If 1 purchaſe land-of H. and after perceiving my title defeafi- 
125.© 3 ble, and that aſtranger haththe right of the land, I do levy a fine 
** to, or takeafinefrom another with-Proclamations with intent and 
of purpoſe to barre him that hath right., , and'he ſuffer. fiveyears to 
paſſe, and doth not make his claim, 8c, hereby he is barred.of his 
right for ever. ' And in theſe and- ſuch like. caſes, there is no reliefe Equicy:. 
. tobe had in equity. See more n Namb. 13. infra : 
5 is. 75 there betenantin caile, the remainder in taile, and che” tenant frog po Fine 
'*  intaile bargain and ſell the land by deed indented. and inrolled, ,Jo,u Ste 
and after. levy a fine with Proclamations to the bargainee /#r.Conz- and 265 ano-- 
ſance 'de droit come ceo," &c, inthis caſe. as to:the tenant in:taile ther, or asto one: 
and his ifſue this is a barre, but asto all athersit:is no barre,. albeit Part of the land, . 
they never make any claim, &c. So iftenant intaile levy a fine of gg a 
his intailed land, vhis 4s a barre as to him and his iſſues, but.as to all  * 
others it is no barre at all, and therefore he in remainder or reverſi- 
*Ce9. 140, ON in their times may enter-notwithſtanding.. < So if lands be en- 
is tailed to the husband and wife, andthe heires of their. two bodies, 
and the husband alone levy a fine of this. land. this as to the hus- 
band tenantiin taile-and his -4ſſues is a barre, but-not as to the wife, Recovery 
for ſhe ſhall be tenant in taile ſtill, and yet it ſeems. the may not ſuf- 
fer a. recovery of this -land afterward, . So if. a. man attainted of 
Felony or treaſon levy a fine of his land,this as to the King and Lord. 
of whom the lands held.is void, and is no barre to their advantage: 


and 


2© 


10. The time of 
claime, and with- 
in what time he 
that hath right to 
land muſt make 
his claime, 8c. 
to prevent the 
barre of the fine. 


Parties, 


HU Privies. 


Eſtrangers. 
1. That have pre- 
ſent right and no 
impediment, 


- nant in taile be diſſeiſed; and the difſeiſor! levy a fine, the tenant in pyer. 3: 


Of a"Fme. \_ Chap. - 23 
and title of fotfeiture, but as to all othersit isa good barre, f So #784. 44: 
if one levy a fine of Lands in Ancient demeſne and of other lands Pig. a 
together, this as to the lands in Ancient demeſne is not good, nor 
any barre at all, but as to'the other lands it" is a good barre, +; 

By the ancient common law, he that had:nght;! was: bound:tg co. foper WM 
make claim, &c, within a year and a'ay after the fine levied and 20 IM 33 
execution thereupon, orelſe he was barred forever, but this barre 37 
by no-claime is. now gone, and” if ſuch a fine: without; Procla- 
mations be levied at this'day, -he that hath/right: may make7his 
claim a? ahiy time to 'prevent'the- barre; andavoid the farce of the 

Ne. 12190 90A» | YO 4 In COPY £97 er nods bem 

Parties'to fines void of impediment at the time of the fine levied $:a«.: n.;. 
are barred of the land preſently, and ſhall have no: time to avoid ch.7, 4 H.7, 
the'ſame fine by entrie, claim, 8c; And privies in bloud,: and pri- © 
vies in repreſentation claiming'by the ſame' title which'their Ance- 
ſtor that levied the ſame fine had, ſhall be barred by the ſame fine 
preſently, and that whether they have any impediment or not. 

.Eſtranpers to fines, (being all ſuch as are neither parties nor pri- Seethe $tz 
vies) who have right to' the land whereof :the fine is levied, and c2%; 37% 
have no impediment natural{or legall ſhall have time'to make their 
claim, &c, | within five years/afterthe fine: levied and -Proclamati- 
ons had, and no longer. And therefore if leſſee for: years; tenant 
by Elegit, Statute, or a Copiholderin fee, or for life, be ouſted, and vl 
he in reverſion difſeiſed, they ſhall have: but one 5. years between "4 3, 
them-to'make their claim, -8c.. and if | they. claim not within that 
time they are all barred for ever, for they have all preſent righe and 
may bring their ation preſently-: but otherwiſe'it is where the 'te- P; 
nant for life, and he in reverſionbe diſſeiſed, for-in this caſe hein re- 
verſion is not barred by the firſt five yetrs after the fine levied, for 
in that time he can/have no ation, therefore he ſhall-have time to 
make his claim '5.- years after the'death of: the tenant'for life. 

z If a diſſeiſorlevie a fine with Proclamations'of the hand:whereof z ?low.356- 
the diſſeiſin was; the'diſſeiſee muſt make his claim within the firſt *7” 

5. years after the Proclamations had, and'if he happen to dye with- 

in the five years, his heire ſhall not have 5. years more, but ſo 

much time more as to make 'up' the time" incurred in his- father of 

otker Anceſtors time, 5. yeats, and albeithe be an Infant at the time 


en ng pA OF ds | +r0oAgck JH 
of-his Anceſtors death, yet he ſhall tiave no longer time. >.If a te- 4'2 1 47 


taile or his iſſues muſt make their claim within the next five years 
after the Proclamations paſſed, otherwiſe they be-barred forever, 

The like it is in the- lacheſſe of him' in remainder''or reverſion, 

: And if in theſe and ſiich like caſes, -he that hath preſent right and i Co. 1s. 
is without impediment bring upon himſelf any impediment ,' as if 

being within theRealm at the time when the fine is levied, he do 


62, 


[.7, 


itz 
7 4e 
b) Fo 


356, 


0, 


Chap. 2, 


X F % * 


Seethe ſta- 
tutes. Plow. 
339. Dier 3, 
Phow, 3674 
377, 


Plow. 366. 
375. 


Plow. 375, 
379. 


Plow. 360, 
366. 375» 


Plow, 366. 


| thetime of the levying thereof ſhall have five years-time after. 


i Sr. Tho. 
Cottons 


_ Of a Fine. 
afterwards g0e beyond the Sea.,; or the like, in theſe: caſes he ſhall 


haveho longer time: then the firſt five; years after the proclamati- 


ons had-'! * 


s 


VS 


Eftrangers to fines peſtered with inipediments of Infancy, Co- , That have pre- 
verture, Madneſfe, Idiocy, Lunacy,: Imprifonment, or abſence out ſent right and im- 


of theRealm, at thetimeof thelevying of the. fine; and . having pediven”- 


therr atiy-preſent intereſt or right ſhall have fave. years,time afjer 
the infirmity. removed: to - make: their.claim &c;-- And therefore 
an Infant regularly ſhall have time for five years after he-come to 
his full age to make his chim-&c.' although: he be in his mothers 


Infant. 


womb at the time of the fine levyed.' And: yet.if my. fathers bro-_ 
ther diſſeiſe him , and levy a fine: with-proclamations, and a; year 
_ after the prockamations/my:Father-dycthi; and after-a#d yithin - 


five years my" uncle dyeth, 3ri;this caſe 'I-by reaſon of my infancy 
ſhall-have'only'ſo much time: to avoid the fame as at. the death of 
my father-temainedito:come.;of the five years.next after the pro- 


clamations;' arid:not anewtive years, becauſe T claim .by the ſame 


title that! my father;had!) So ikmy father, or other ahceſtor be diſ- 


ſeiſed and 'the difleiſor levya fine with proclamations, and my fa- 


ther or anceſtor dye within five: years 'after the proclamations, .in 
this caſe''I ſhall nor have a new: five: years, but only ſo much as 
remaineth-of the old:five years.to make-my.claim &c, Madmen 


and Lunatickes{being ſtrangers toithe:fine) ſhall have the like time 
to make their claidi&e! as Infants have, and yet. if this infirmi- 
- ty happen after thefine levied, and: before: the laſt proclamations 
be made, theſe perſons are'not bound- to the. firſt years, but ſhall. 


Non [ane memnorie.. 


have five years time: after they'be: cured of their maladies. : Wo- Women Covert, . 


men'Covert(eſtrangers to the. fine) ſhall have five. years time af- 


ter they be diſcovert to'purſue their right. But if a femme ſole (eſtran-- 


a husband, and ſo five ye 
this caſe The is barred” and: ſhall have: no further time to- claim. 


ver to fine) oe wp a right, and after the fine levied ſhe take 
7, 


Eftrangers to fines impriſoned: at the time of the fine levied ſhall 


years: paſle after the: proclamations had. in - 


have the ſame timeand liberty.Infants have, -but if ſuch impriſon- Impriſonmenr. . 


ment happen'after' the time of the tine levied and. before the laſt. 
proclamation made, it ſeemeth they ſhall have five years after the 


inlargement. And eſtrangers to tines being out of the Realm ar Our of England, . 


their returnito enter or claim &c. . Butif. they be in Eno/avd at 


the time of levying'of the Ffne, and after go beyond the Seas, . 
and ſuffer the tive'years after the proclamations to paſſe, in this - 
caſe they ſhall have no longer time, except they be fent in the - 
Kings ſervice and by his commandement.. * And if the party: be | 
cale 27Eliz. beyond the Sea at the time of the fine levyed, and never return but 


dye there; it ſeemsin this caſe the fine will not barre his heire ar all. 


% 


Eſtrangers + 


' 
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32 
3- Thathave d{- 
vers defeRs, 


4. That are with- 
out impediment 
having-future 
right upon cauſe 
precedent, 


p Of a Fine, Chap. 2. 
Eſtrangers to fines that have divers defes and infirmities., as 70.375: 
Infancy , Coverture, non-ſanity of minde, impriſonment, abſence”'®**** 
out of the Realm, to avoid fines ſhall. have time for five- years 
after the laſt of the infirmities removed, Bt if. they have divers 
impediments, and they+be all once after the proclamations made 
wholly removed and after they fall into the like again and dye, 
in this caſe their heires ſhall not havea new five years, but the 
firſt five years begun in their Anceſtors time immediately after the 
firſt impediments ſo removed ſhall proceed, and »o»-claime of their 
heires during all the reſidue. of the faid five years bindeth them 
as their ſaid Anceſtors ſhould have been bound thereby if they had 
remained yoid of ſuch impediments during all the faid five years. 
Eſtragpersto fines that have no preſent but a_future right, and piow, 373, 
that ſuch as groweth wholly before the Proclamations, if they be Picr 224 
void of impediment ſhall have five years time after their right, 
title , claim or intereſt firſt groweth, remaineth, deſcendeth or 
commeth to them after the proclamations. And therefore if a 
Mortgagee be diſſeifed and the difſeifor doth levy a fine 
with proclamations, .and the five years paſſe, and after the 
Mortgagor payeth or tendereth the money, in this caſe he ſhall 
have time for five years after the tender or payment of the money 
ro make his claim 8c.' So if a man levy a of_his land where- 


of his wife is dowable, ſhe ſhall have five years after her husbands 


death to make her claim 8&c. and not be bound by the five years 


_ after the fine, ! Soiftenant in taile levy a fine with proclama- 1Plow. 374, 


tions, and after the five years dyeth without iſſue , the donor ſhall 

have five years after his death without iſſue to bring his Forme- 

don. ® So if leſſee for life levy a fine, or make a feoffment in co. 58. 
fee and the feoffee doth levy a fine; in this caſe he in reverſion rb 
or remainder ſhallnot be bound by the next five years after the ' 

fine levied , but he ſhall five years next after the death of the te- 

nant for life, and if he dye within the five years, his heiresſhall have 

only ſo much time as to make up the time before his death five 

years. ® Soalſois the law if leſſee for life be difſeiſed, and the plow.374; 
difſeifor or a ſtranger levy a fine , inthis caſe he in reverſion or © 7: 397? 
his heires ſhall have five years after the death of the tenant for 

life and ſhall not be bound to the next five years after the time of 

the. fine levied. » So if tenant in taile-in|poſſeſſion levy a fine » Plow.374 
and dye without iſſue, in this caſe he in the remainder ſhall have {2% 3 7- 
: | £ , G 0,3.87.84, 
time for five years after the death of the tenant in taile without Die 3, 
iſſue; and if he make not hisclaim &ce . in that time, he and his 

iſſues are barred for ever. The ſame law is for him in reverſion 

or the donor if there be no remainder. ? And if tenant in taile y Co.3.87. 

diſcontinue in fee, and the diſcontinuee levieth a fine with procla- 

mations, and five yeats doe paſle and the tenant, in taile dieth, L, 

| ns 
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Chap. 2+ 2 ns Of 4 Fine. | | 33 
' thiscaſe his iſſue ſhall have five years after the Deſcender to bring 
% 430 EL. © his Formedoy. . 4But if tenant in. taile diſcontinue rendring' rent 
_ anddye, and the iſſye'accept the Rent (which doth barre him = : 
his time) and then the diſcontinuee levieth a fine'and-dyerh ; 
this caſe the iſſue of the. iſſue ſhall not be batred by the five! Io 
after the fine, but ſhall have five years after the dearh of the iſſue. 
; Plow. 374. ® And if: one de non ſane memorie, make a feoffment, andthe feoffee 
tevy a fine, and then the feoffor dic.; .in-this caſe the theire ſhall 
have 5+ years after; the deat of [his Anceſtor, boa not be bound 
by the 5. years next after the finelevied,- | 
See the Sta- - Eſtrangers to fines that have fi right upon. PR * I rece- £ TOY fu 6 
rraftrig dett-beihg affeRed with ſachimpedimentswhenthe right” firſt ac WE Suimene, and ime 
Dyer3. Creweth, {hall have 5. yeats after the impediment remove to'make F 
3. Plow, 353. their claim:$C. + 4 os puma that 3re born ;” or-im' their 
mothers Wombe: when ſuchright doth happen'to chemwomen Co- 
vert, tnad men, Lunaticks, priſoners -nirgs. the Seas ſhallhave this- 
time. As if a man have iſſue fr and a daughter, and the ſon doth 
purchaſe lands and die, and the day wht 2 entreth as his heire, andis 
difleiſed by: A who; evietiza tine, and '5. .years.claim without 
claim, and tenneyears after thefather hath another ſonne) who is 
heite to his! rother; -he Chall ay oof caſe a new full 5, Years 
after he come to/his full age; for heis the firſt unto whom the righe 
deſcended at ter the ( Proclamgions But- if, a Sar to-a fine-to. 


1 after the fine doe 


fo \ndin] If the fiſt iſſue in taile to whom 
che title of. 2 raile ff acereweth: make his claim 8c. 


| within the firſt 5. years after Nierirles ac .- hh hereby he is bound | 
, forever, and the Khole eſtate calle alſo. Andifoneabate after the j 


Ba My IC {NR A hes I Upon” con- \ BANE RE 
ana” 5: years: alle without any 16 go VET 
barred for the preſent, bt WTR! 
"the cc nd itio ante; $4 the Abator'enter, |. 4 WTR 
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tor or enter \ het BH Th | 11108 
Plow.in ._ -Eftra 4570 hat haven : :; er: prſre nr farure nl ghtar 6. That have n© + ll | i; Thy" 
cake. therimeof the ſe ring of the fame tines by iteaſon'of any/matter righc for any 0640 
| before the fines op "x jol : nope 7 grow! her nti Ee: WY PF ore the <zvſc before rhe {1 Full | 
4 Proclamations or party be defore and partly after, may thake- their jane, T1 
4, clin &C.. wang hey pleaſe. As if a father dye ciſed io land | | S110 14 
tone: brink ptagtlea "and the y ue onne ce 
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then na fine with Proclamations 


So ifa.tenant ceaſe one years an 
is levyed, and afterthe!.tenant.ce: 


9, That have fu- 
eure rights by di- 
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Of a Fine. 


haye his Ceſſavit 30, years after the Proclamations. 5 ens oh 
And eſtrangers to fines that have feverall future rights by divers Plow. 512. 

titles growing at ſeveral! times it ſeemeth ſhall have ſeverall five 37-57 

years to make their claims &c. commencing from the feverall times _ 

that their titles do firſt accrew unto them. As if tenant for life the 

remainder in fee make a feoffment in fee, and the feoffee levy a fine 

with Proclamations, /and he inthe remainder ſuffer the 5. years to 

paſſe, inthistaſe he's barred of his entrie upon the alienationfor 

the forfeitnre; but it hath been held rhar if the tenant for life die, 

that he ſhall have another 5. years time to bring his Formedos in 

the remainder. So if the husband make a feoffment of his wives 

tand'to another upon condition which is broken, and he levieth a - qg 

fine of this land, and the husband hath iflue by. his wife and dieth ;, 

and theft 5. years paſſe, and then his-wife dieth ; hereby he is 

barred of the title by the 'condition, bug: he ſhall bave 5. years 


— 


Chap. 24 


una perſona conenrrunt: 4quum eſt 8c foeſſent wdinerſir. 
Where there-is-a precedent agreement: amongſt the parties,as a c0.10 42 
feoffnent or the- like, there the fine ſhall aor paſſe any thing, nor Comm 
work by way of Eſtoppell, but onely by way of corrodoration, and ca 
| ſhallbe guided: by the precedent agreement. And therefore if a 
feoffmentbe:madetotwo and their heires, and aftera fine is levi- 
ed.rothenrwo and theheires of one of. them, this ſhall enure as a 
releaſe; and-thalt not alter: the eſtace, but if. there-be-no precedent 
agreement.it ſhall work asit may... - - _ _ 
_ If Aenfeoffe B of. centain land in fee-rendring rent with condi- A 
agn of re-entrie for notpayment of.remt, and by indenture at the Co. 2-in- 
fame. gn 


3» we 


=P 
= 


8 time covenant to levy a fine of the ſame land to the feoffee to 
the uſes and condition#in c] the deed of feoffement, and after a fine 
ried r confance dt droit come tea, 8c. arcordingly, in this caſe 
' thiskit Elrure 25.8 i fine OT becauſe the Connſee hath 
the fre before, and i re by way of Eſtoppell, al- Eftoppell 
beit it bee a fine {or wnsf Ince de droit.come ceo Seb And there- Eaguittment. 
fore the rent and common Thallremiine in his Caſe, and not bee 
Scebefore | A fide may be av ves for man ns as s by the death ofthe ho os we 2 hone 
6 RG, Gs parties afrer the conufance before tl e recording of it,or by covinin 7 


'2. or not, And how. 
EN. B. 20. the on ay gr ir may be ayoyded for other cauſes, as for x. B a wir of 


H. chas. 3, ſome errorin the p xceedif S in the ſuing out of the fine, and this ercor. 
$ y Writ « Sp | apa {but this efrof thenthatſhal nor mak _ 


uſe the thing is done by © bod nd 
the 


oe bes wW Conſenſus Mach owe And by this means 
255 | w ha : +—hopn both of them be "thin age, whiles 
hen be within age;they nay avoid the fine as againſt them OM 
tf there be tenamtfor-life and he in remainder int taile be- 
'and a ſerie afine; and he in remainder reverſe 
FT ; _ y. this ſhalnot '4void the fine as to the tenant for life 
Plow. 358, Alſo. A In oper may be ſometimes avoided, or at leaſt loſe 
559 | 1os, much offorceby the claim, entry, or action of him that hath right 2. By aclaime, 
'” tothe land : fo URGES contained in x fine be once within 5, ra, 8, And 
aig ſul eſe, che parc hathhere dara 
ich ha right « or title paramount and 
no dlaime wi eares, albeit he.which doch bring 
the action” dye no judgeme d execution” within ſeven yeares 
after the Proclamations. In like manner if there be tenant for life, 
Mair ” er for life, che remainder in fee, and the firſt tenant for 
and the aleiehey a\fine with Proclamations, and the 
tenant for life claifWor enter, &c. this doth make void the 
ainfthim, and againſt him in remainder alſo : fort is 
Tnle. That: a 4-1 ery Vany. eſtate in poſſeſſion or reverſion | ; 
which will be” barrec 'by the fine 'when-itis! levied, may make a 
claim orentryto: prevent the bar of the fine. As tenant for his own, 
or for anothers life,cenane for years, he in reverſion or remainder af- 
ran eftate for life or years," a Copyholder, or theLord,a Gardian 
naturCor nubreire. "may avoid a fine, * mow {this s they may doe for 
ſelves.and others,” and for others without authority precedent” 
ot affent! nent, andre claim ofondiof them in'this caſe ſhall 
elif the orher. And authority alſo any other man'may make a | 
claim, entry, &c. in this caſe for him that hath right, andſo hee 
may doe alf6 withour any aurhority precedent, if the party for 
whom he doth it doe afterwards agree-and ad afſentunto ir. But a 
D 2 ſtcanger 
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3.By.a plea. .: 


4 a By a Vacar, 


Of a Fine. _ _ Chap/2, 


ſtranger of his'owne head ( unleſſe- perhaps it bee for-an Infant ) 
cannot make ſuch a:claime or entry to preyent; the. batre of a fine, 

except hee that hath-the right doe-give' him .guthority before. it 
be done ſo to doe, or doe agreeto it after it-is done. Andthere- 
fore if a ſtranger of his owne head-will make an entry or claime in- 
to land whereof a fine is levied whereunto 1 haveright, and he doe 
it to my uſe, and 1 doe not agree:to it within the five yeares, this en- 
trie or claime will "not avoid the fine.-- And yer it was heldby 
Juſt. Dearidge, M. 2. Cari\B,. R- that ifa ſtranger-enter into my 
name and:to before that have the-right, that this doth veſt the 
eſtate in mee before agreements and. I thallde ſaid to.agree untill-] 


do df by ; "— FOR TY | VE 
ne.alſo is, ometimes ed $þ From . 

mentafxbe; *continuance' of <xany bln Land: ur A -and Ie 4B 
before the- time of the fine; levied, and+that Parker: mis. wii? be- Syd 34. 
baerunt rempore levationss fints, and then -he:muſt thew 

the eſtate was-: AS if leſſee for ,yearesj0r-a diſſciſe evi 
tea-ſtranger that hath nothing in the land,-or -4 be.di ſea "ls B, 
and B bee diſſeiſed by C and;B5levyafine-to:D; 08 008 that hath 
a;right of a remainder onely,-or a-difſeiſor//make a'gift. in taile, 
and the Donee make a Feoffement to- A; and-after-levi 


to-a ſtranger that. hath nothing. in-the- Land 2- But £ is-p | 


{eemes neither parties nor privies; albeitithey be iſſues intaile;may 
| have at this day; but ſkrangers onely; _—_— -efoxe-inthe laſt caſe 
the diſſceiſor and not the iſſue; in tayie yoydethis fine by this . 


plea. But if a Collateral} Aneeſtour; of the-ifſne in.tayle 


_—_ þ etna ox es eyie fuch a'fine, the iſſae may by this 


plea avoyd it: -Itiſeemes alſo Se: Ml vein raile my hay this plea to 
a:fine-ſar releaſe onely. EO TRT, 8 

:Alfo there 1s ipleabyachich ans i frame) A fine. hay hers = Co. 3. 84, 
dable, which in effec i is nothing elſe but af” avermer of ſeifin ſti! antag Fog 
n the demanda 5 $-=rr RI kink is/before, atpand after the 27 5." <1 


Sabi & nes ve rc ma in 21 | 2 « ior- = 
levied'Szr conuſance de- droit ome ceo qe 1haddeſo: 
a «fete Carers co-ayoide fine levied by:herhusbar 
 Mahban dew: of mh andoneob tt em. 
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Chap. 3 of a_Fime, 37 


- And now.it-is high time we come to the ſecond kind of common 
aNſurances made by matter of record, viz. a Common. Recovery. 


[ 
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COLL HERS CH a Þ. III. | 
Le . Of a (Common Recovery. _. | 
747 oy FM P ; Hahn} fool areas the obtaining; of any thing unjuſtly «. Common Re- 
che Preame £ KAitaken or detained by. judgement or triall of Law. And it is covery. Quid, 
ale of. che, either a commonrecovery which is ſuch a recovery as is uſed for a 
3.cap. 19, Common aſſurance of land , or ather recovery which is not uſed as 
33 3,.% 2+ an aſſurance of land. And the commonrecovery that is uſed for 
Stud. 4x. the aſſurance of Jand is nothing elſe but f&1o juris, or a certaine 
wel Sm." forme or courſe ſer:dowh by Law to be obſerved for the better aſ- 
: verys furing of lands and'tenements to men. And this is ſomewhat after 
| the example of the recovery upon Title, which is without conſent Recoveror, 
and contrary to the will ofhim againſt whom the ſame is had : for —p6 "ny 
there is in This a colourable ſait, wherein there is a demandant OW. 
which is called the recoverer, and a tenant which is called the Reco- 
veree, and one that is called to warrant upona ſuppoſed warranty 
which is called the Vouchee. | 
The common recovery is ſometimes with a ſingle voucher;which 2, Quetwples. 
is when the writ is brought againſt him that is to paſſe the land 
immediately, and he doth vouch over the common vouchee. And 
fometimes it is with a double voucher z which is when the writ is 
brought againſt another to whom he thar is to paſſe the land harh 
aliened'it, and he doth vouch him that is to make the aſſurance, and 
hedoth vouch over the common vouchee: and this is the ſureſt 
Seethe way, and the ſafeſt kind of recovery. In this formality of a com- 3. The manner 


laces be- xk | ; | 
» ae Co. 1, MON recovery the courſe is , that by agreement of the parties a re- 29d order of 


© 2 


94.10.4345 all ationis begun by a writ of entry brought by him that is to have {ing » Com- 


, the land aſſured againſt hintthat is ro make the ſame aſſurance if ir EY WErCEAP. 


be with a ſingle voucher; or if it be with a double voucher againſt 
him to whom he that is to make the aſſurance hath aliened the 
land., And in thisſuit, the recoveror that doth bring the ation 
doth ſurmiſe that the tenant againſt whom the writ is brought 
hath no right to the land, but that the recoveror hath right there- 
. unto, and that the tenant came to it from ſuch a ſtranger whom the 
demandant doth name : And to this the tenant doth appear in 
perſon or by Atturney , and then doth enter into defence of the 
land, but in pleading doth vouch to warrant, z. doth alleage 
.that he bought the land of 7. S. a ſtranger, who in the conveyance 
thereof bound himſelf and his heires to wartant, and make good 
the title tro him or them to whom it is conveyed, and thereupon he 
prayeth that 7, S. may be called into defend the title, and then he 
WALES | . D 3 TE 1S 
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Recovery in value 


. Or pig Rata Quid. 


he had no power tO entaile the land whereunto he bad no juſt title 


A Recovery. * Chap! 3, 


is atfowed by the Court to callin 7. FS. to fay what he can-for the 
juſtifying of bisrighttothe land before he ſo conveyed it: And here- 
upon /. $. doth appeare and make ſhew as if he would defend the 
title, but doth pray a further day may be aſſigned him to make his 
defence ; which being granted him by the Court, atthe day ap- 
pointed he by agreement, covin and aſſent of the parties doth not 
come in but make default: And thereupon the land is to be reco- 
vered by himthat brought the writ againſt the tenant; and. he'is left 
for-his rEmeny to 1}, $. upon his warranty, and accordingly judge- 
ment is given by the Court that the demandant or-recoverer ſhall 
recover the land demanded againſt the tenant, and that the tenant 
ſhall recover ſo much land of 7, $, of his own land in recompence 
for the land recovered fromhim.which he oughtto have warranted 


and defended but ſaffered to be loſt. And this recovery over is cal= r.n.3.r34. 
led. a recovery in value or- pro Rata, But if the recovery be-with ©2% ©, 


a double voucher, or a treble yoncher, 7. S.'is upon his appearance 
ro call or vouchto warrant 7. D, and to alleadge in the ſame,man- 
ner as the tenant doth, and ſo pray that 7. D. may come in, and: 


thereupon 7. D. doth appeare aud make. default ;- And ſoif there 


be more youchers.; and thenthere muſt be ſeverall recoveries over 
ih value againſt every one of them ; but he thatis the laſt youchee 
18 alwaies the common voucher: who is one of the cryers of the 
Court of Common Pleas, a man not worth any thing and one thar 
hath no land to render in value uponthe ſuppoſed: warranty; And 
by his deviſe. grounded uponthe'ſtri& Principles'of lay the firſt te- 
nant doth willingly let goe the land for the aſſurance of the Pur- 
chaſor, and yet in truth hath\no recompence over becauſe the vou- 
chee hath no land to render in value, And by this means if one 
have an eſtate taile in lands which he is deſirous to ſell or to con» 
vert info an eſtate infee ſimple, the ſame is commonly done , for 
the tenant in taile doth cauſe the purchaſor or ſome friend of his 
to bring a writ of entry againſt him for this land, and he appear- 
eth to the writ, and in pleading faith that the land came to him or 


his Anceſtors from ſuch a man or his anceſtors who in the convey- _ 


ance bound themſelves to- warrant it. And thereupon that man 
is called in , who doth appear and make default, and thereupon 
Judgement is had againſt him in manner as aforeſaid. Or if he 
would have the recovery with a double youcher , then he by 
fine, feoffment , or deed of bargain and ſale inrolled diſcontinue 
the land , and then cauſe the recoveror that is to have the land to 
briag this writ of entry againſt the diſcontinuee, and he doth vouch 
the tenant in taile, who doth vouch over the common youchee, 
and ſo it is done ; and by this the eſtate taile that the tenant in 
taile hath or had is barred and bound, for that it appeareth now 


an 


Ex] 


Chap: 3. A Recovery. 
"and beſides he (half recover a' recompence:over in value, and this is 
*adjudged in law to $06 in ſucceſſion! of eftateas:the land ſhould 
havedone,whidh is the reaſon why the recovery is a darre toall:that 
care/in femiitndet and revetfion aſwellas ro the-iſfues inraile, © 

Experientia,” And in the ſuffeting of theſe recoveries the tenants and vouchees 
do appear moſt commonly in perſon 1n Court, and ſo the recove- 


Ximes they will "nor or cannot appear in perſon, -and thenthey doe 
uſe to appear and ſuffer the tecovery by Atturney. And in thaticaſe 
there muſt be a'Conufance for a watrant:of Atturney taken'to au- 
thorize the Atturfiey or Atturneys in this manner if it be fora tre- 
ble voucher © © IT SFLETSR Yet tO; 
S, wet. Sym," Glouc'f. Pret” A S& B uxoriejus qned juſte &c. redd* CD, Aa 
: ubi ſupra" / ner #19 ae Nl cum pertenen” cc que clam" efſe jus th hrred® fſuan 
- tin que tidem A & B non habent ingreſſe niſs- poſt diffeiſinant quan 
HH ſte & ſine Fudicio fecit prefat” C infra 30. Annos Jam ul- 
tim” elapſos rc. ut dic? 1c, PPD TSTO37-, 
+ Gloucſl AS& B polo. ſue WW & RR Attornat. ſuos conſun- 
.  "Gime> diviſm verſm' CD de placits terre. OS 
 /Glouc'fſi M Mer! quemiA $ & B vorkart (nd warrant,” po. lo. fuel l 


- 


Cito terre. {- DIN04s 
Glone'ff. GW:gen. quem MM: vor. inde ad warrant po. lo: ſnoR G 
-1g&"'R S Attornat” [nos conjuntjim & divifime verſus CD 'de'placito 
Eitgerre 0 o05Trr Periect % 3h Dig gin fe 1501059 #3: 30] 2091797 

And in theſe cafes to: make-two atturneyes at the leaſt; and'to 
Slye them an authority joyntly and ſeverally that if one of them 
IN before-the! recovery be ſnffered; the other may have power to 
doe and diſpatch ft. And'theſe warrants of -Atturney for the ſuffet- 
ing 6f recoveries are to be 'knowledped and certified in 'the fame 
manner as the conuſances of fines knowledged in the Country are, 
fave onely that Recogniſances for warrants or atturney for recove- 
ries may be taken by any Judge of the Court of Common Pleas or 
afly Serjeant 'dt' Law without a DedimusPoteſtatems. But if any 0- 
thers take it they' uſe to doe it by a'ſpeciall 'Dedimns Poreſtarem, 
which is to command the Commiſſioners therein named to come to 
ſuch perfons and to take the names of their Atturney or Atturneys 
_ In the ſuit; andto certifie the ſame into the Chancery under their 
, | Seales ſuch a day. And if there be any woman covert thatiis to make 
- the Conuſance it ſeems ſhe'is to be examined is in the' caſe of the 
Connfſance of a fine.” ' And when this is done'the' recoveries may 

be ſuffered by the Atturneyes without the perfonall appearance 
of the parties. And this-is as good a recovery as the other which 

ts ſuffered by the. perſons themſelves appearing in Court, but 
that it will require longer time- forthe perfe&ion of it,” for in m_-_ 

if D 4 cale 


Co,10.43. - 
Co, 1.94, 


& LL Attornat ſus cornjuntim & diviſim verſus CD de pla- 


xyis finiſhed in the Court preſently wichontmore doing, but ſome- | 


Warrant of At- 
cur Ha 0 


*% 


Dedimus Poteſtas 
tem. 


Examination; 


. 
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Habere fatias 


ſeifnan, 


—_ 


4. The uſe, nature 
and operation 


of it, 


Forfeiture, 
Averment, 


Covin, 


A Releaſe, Chap. 3: 
caſe there muſt goe forth a Surmeoneas ad warran” Which muſt 
have nine Returnes ere the recovery can be perfeRed, and by that 
time one of the parties: may be dead. + And when the recovery is 
thus ſuffered by the parties in perſon of, by their Arturneys,the ſame 
15 to be entred by ſome one of the Clarks of the Court of Common 
Pleas upon the Rolles of the ſame Court there to remain upon Re- 
cord. And herein there muſt.go forth a writ of Execution called 
an Habere facias *ſeifpuam,- which is ſent to the Sheriffe of the 
County where the land doth lie to put the Recoveror-in poſſeſſion 
of the land (except the recovery be of a: reverſion of land after a 
leaſe for years of it, in which caſe the reverſion ſhall bein the re- 
coverors by a claime without any writ.) And chis writ the Sheriffe 
_ doth return as executed according to the Contents thereof, albeir 
in truth _ he never doe any. thing upon it. And after this all the 
_ proceeding is to be Exemplified by the Clarke of the ſame * 
ont an )nt ind” 
A recovery being matter of Record is much of the nature of a c«.;.,:.:.. 
_fine, and ſuch a thing as whereof the law taketh notice; for it is 37.3935 5. 
now become a formall and-orderly:manner of aſſurance of :lands & eu 41, 
;and one of the Comnion Aſſurances of che Kingdome,or acommon 7-50. 
way and means to paſſe land from one to another. And therefore if cps. 23. 
a tenant for life ſuffer ſuch a recovery of his land ir is a forfeiture £#3-7-H.8. 
of his eſtate, an uſe may be averred upon it as wellas: ypona fine, *** 
. and it. may be avoyded for covin:as well as any'othen kind of con- 
veyance. But itis of ſpeciall uſe and hath a ſpeciall virtue to bar and 
| binde eſtates in taile and all the remainders and. reverſions there- 
upon: And becauſe many of the.Inheritances of the kingdome doe 
depend upon this;aflurance; and it is oft times. the greateſt ſecurity 
pyrchaſors have-for their: money, therefore it hath much favour 
from-the Law.at this day.!, nd therefore ' the Law will.not endure 
it ſhall be diſpated againſt, for Commun error facit js, And hence 
It is that it ſhall not be. avoyded for ſmall errors, for it is another 
rule of Law, Conſenſus tollit errorem. And if a recovery be ſuffered 


by atenant intaile, hereby he hath not onely diſcontinued, barred 
_ anddeſtroyed theeſtate taile, and fo defeated himſelf and his iſſues 


the former owner of the land, and all the remainders and reverfions 
thereupon that ſhould take place after the eſtatetaile whether they 


be in efſe or- contingent - onely, but alſo all former eſtates, Leaſes co.1.52.25. 


and charges made by him in, remainder orreverſion : for as when $97 E. 


- + theeſtace.taile in poſleſhon is not, barred by a recovery, the E- 44 £43.55 


ſtates 1n reverſion or remainder are. not barred, for Q#od non in 
mags propinquo non in magis remoto valebit 5 SO it is .@ converſo, 
where the, eſtate, taile in poſſeſſion is barred by the recovery,, all 
the remainders: ang the reverſions, conditions, - charges, incume- 
brances and eſtates.dependent pponiit are; barred-alſo, - except it he 
Ho 4s = | 


Weſt 
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Co, { 
Lit: 3 


Chap: 3- 4 Recovoy. 
| in ſome ſpeciall caſes where the remainder, 6r reverſion is, in the 
Kitſg. And therefore jf. 4 be. tenant ig, taile, the ramainderto B 
in taile , the remainder to. in fee, and-B.or d 

for years of the land, or grant _.tent c 


» 


+. 


t 


s. recovery will barre.them all. ; 119200. 63 161g Roe bon 
: Wl vt 1m  Tnevery good and: binding common Recovery; theſe things are 


p Tt MY, $Þ I A! 19 / CME LIE e 23 4 + 1 » | : #4 * 
« Wl cue requilite; , 1+ That Thee bea.demandant, a tenant, and a vouchee 
« M379 as the efficient cauſes thereof, for if. either of theſe, be wanting it 


5- What ſhall be 
ſaid a good Com- 
mon Recovery, 
And who ſhall be 


ts notacompleat recovery. Anditherefore.if a common, recovery, baried and bound 


be had againſt the tenant in taile withoura voucher; this is voyd. 
Apd for tne is 8p be kngyrn that Wach. perſnns, and by ſuch names 
may be demandants, -tenants, | and. vouchees in recoveries, .as,may 
be cogniſors and cognilees in fines: *. And therefore a recovery. 


4 Benets 


"bzrs ſuffered by an Infant appearing by his,Guardian is good, and will 
Rep. 375. ET 


Fate of that.hath a husband being joyned with, her -husband will bind. ber 
\ewports Fo 
ed. 2s andthat the thing be-demandable. And for .this it is to be known. 
{19-3 that of ſuch things and by ſuch names as a writ of Covenant for 
2) Dog. & the levying of a fine may be had, a writ. of entry, for the. ſuffering of 
5-49-4104 recovery may be had, fave only it AR: PPEE ae foſſato,, ftagyes 
wel bi piſcerie, wp* Carnear yerre, eſtoveriis, homag”, fidebtar',. de ſervi- 
mt tits faciendis, de bavata mari{ci, de ſeliow' terre,. de. gardino, , cottagio, 

jad virgata terre, fodina minere , mercatu, nec de ſuperiori ca- 


bind him and ak others. Þ, So alſo a recoyery(had againſt a yioman 


6 Alſo a recovery may be.had of a rent,. common advouſon, fran- 
; 0:0; Rar, chiles and the like, but not of an annuity, .. 3, Thatirbe had and 


ſuffered in that order.and form as law. requireth , viz. that. there 
be a writ of entry brought , and appearance of the tenant in fait, 
a voucher, and an appearance of { ig $ne ry Law. the vouchee, 
Judgement and Execution in manner, as aforeſaia,: for if there. be 
any ſubſtancall defeR in theſe things the recovery may be apevrth 

30 5.40: SL. 


Pd 


and all others.. 2. That there, be, land demanded as the matter, 


thereby, or nor, 


Infant.. 
Woman covert.. 


mera. Andyet of ſome of thele alſo it maybe by other. names. 
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dethandet "inf Where nd cherefofe in this £23.6.fipe 

birrmg® Ty nab 4h 5B? Lic. 46. Lit, 
Caſe the tHe” Witte th Lando bepto palſellion 
Yh4a Fine 41d Ate | ue 519. Flow, 
E. &,Stud. 49, 


+fof thi art of t 4; 
fo. 4ni'then the 'recovery'{s had againſt him. Andwhitn the re- 5 nfs. 


intern like eſtate wil] hor hinder the fuffet- 
mg of 27 _ hers the courfeis ty Ber' ronditionall Strten- 
der for the tetiant'for. life” of his 'eſtateto hini'in reverſion of re- 


&.5; *£ 


'* and hee vorich the tefiant in taile' in poſſeſſion of the land,” and 


:are por $60d, Andyer i the wii be 52 


bronghr EE tenant of the land and a ſtranger that hal 'no- Ws 
"7 '% Wi Tf FY - "2 > 0; $ — \fgo 24 STM s, RY. ws $4 7 ey NE 
ry is good enough. And*if a diſſeiſor make a gift intaile of the 


_* Raiift6anorher, and thelwriit is" brought* againſt him, and hee 


Prerogatiye. 


a 'pift in'taile keeping the teyerſion to himſelfe, and after doth 


ome Starute Law, for if the King give any of his own land where- g022® 
of he is ſciſed; or cauſe = apt another in conſideration of mo-. 37135. 16. 
ney of other {and togrve the knds-whereofhe is ſeifed, in taile ro MITT 
afy of his ſybjeds of fervants'th recompence of their ſervice, or the | 
like, ' the remainderto*tNeKang in fee ſimple, or fee! taile ; fuch 


EST; 5.'"'Fh ;rbet "ſuch a caſeas is not*prohibitedby Stat,34.H, 


eſtates"intaiſe 'cannot bee batred by a common recovery : And 
therefore if ſuch a tenant"in taile*ſhall ſuffer a recovery of ſuch 
land it is yoid, andit will neither barre the iſſues in taiſe, nor any 
of them 'in remaitder, nop the King. Bur if the King, make ſuch 


Srant the reverſion-to" another ; in this caſe the tenant in taile 

may ſuffer-a- recovery _and barre-rhe eftate taile and the reverſi- 

onalſo. And where a fubje& by the Kings proviſion doth make 

ſuch a 'giftin taile andthen doth grant the remainder to the King 

for life or yeares onely; in this cafe the eſtate taile,' rae 
| ; an 


= 


Chap! 3. 4 Rin. DT 
and reyerſjon alſo may be barred by a Somangn recavery, Soin " 
ther caſes where a ſubject doth 5h tin UE FG, remainder 


. tothe King'in- fee'; this eſtate raiſe ma e barred b by FOMMON re- 
G, covery -- my therefore if there be'tena tit tat & The er or 

reverſjon'iri fee to another * and” tet rethainder, or reverſion, by 
per deed indented and inrolled doth bargain and ſell his.remainder or 
x reverfionin fee to the King ; orif one covenantto ſtapd ſeiſed to 
I divers uſes in taile the remainderto the' ingin, fee;, j0. theſe caſes 
vn? the eſtates'and the reverſion and'remainders + depending. thereupon 
may be barred by a recovery. So if” an makea gift,1n taile, the 

' remainder infee, and he in the remaindet doth grank. Fig remain- 


derto anotherfot life, the remainder to: the King 20 Fr ncondy 
on the ſtate ſhall be voyd BRog þ 77 tender RE this: caſe 
the eftate:tails,- and the reyerfio $6, arid BET Ig gh Thereugon 
may be barred. So ifthe Dyke of da had FR, tt,imtaile, 
and the reverfion kad deftended to, the King; W's eſtate taile 

__ have been barred by a recovery, Soif Pic HF. ſon.of H. 7. 


made a gift in tatl;the renanders to Tg fee hich remainder 


by the death of *H. 7. had defcenfed \, 1n.thiscaſe the tenant. 

;naile 'might have barred the es Tt: Se a TECOVETY And yerif 

the King make #Bift in raife, the" remain der in_taile, or: grant the 
reverfioniin tazle; inthefe cafes ; a rommon. recovery, may. .not: be 
ſuffered'to barre the intaile , temainder, or reverſion. And. if the 
car.1.7, husband- for theadvancement of his wife in Jointure, ang the pre- 
cap, 45 Co: ferment of the heires of their two bodies , make Re in tajle 
rohimandhis wife and the heites of their TY Doak ,and- the 

wife after her husbands death alone by her felf or EG other 
husband ſuffer a common recovery of the land whereof this eſtate 

-15 made ;| this: recovery will not barre the eſtate taile, But if -in 


U, this caſe the recovery. de- ſuffered by the heire in taile,, orby the 
Co. heire andihis:Mother rogether , it is a good recovery. And. there- 
go” fore if Abe ſeiſed of landin fee and he make a feoffement in fee, 
7h, ro the intent that the feoffee ſhall reconvey it to him and: his. wife 


and the heires males of his body , and this is done accordingly, 
and they have iffue a ſonne,and ſhe : ſurrender, or make a forfeiture, 
and he enter and '{uffer a recovery ;; this is a good recovery and 
barre totheeſtate taile : orif the writ be brought againſt the mo- 
ther , and ſhe youch the heireintaile, and fo a recovery is had;this 


Stat. 14, TECOVErY wikl barre the eſtate taile. And howſoever at the Com- 
1T. cap 


cen 52?-3. mon Law a recovery againft a tenant. for life with a voucher upon 


0-43.45. a lawfull warranty: anda recovery in value was a barre to pon 4 in 
| remainder or reverſion, and there was no remedy in this caſe, 

 atthis day it is otherwiſe. And therefore if tenant in taile a 4d 

poſſibility of iſſue extinR, tenant by the courteſie, or any other te- 

nant for life doe tuffer their lands to be recovered from them by 

covin 
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Forfeiture. 


of a DI x 


Aon, WF bet we 


A Recovery... 


- _ * as 


ing to it,” And therefore if there be prin ey the remainder 


to A intaile, the temainder tg. Bin taile, &c. with divers remain- 


ders over, and the tenant for life doth ſuffer a common recovery, in 


which he doth vouch A who doth vouch the common youchee ; in 
this caſe this is a good recovery and doth barre the eſtate taile, the 


remainders, and reverſion alo. , And if! one be ſeiſed of landiin fee 


and have-two ſonnes, A by his firſt wife and B and a daughter by 


this ſecond wife, and he deviſe the land to his wife for her life, the 


remainder to B his ſonne in taile, and the reverſion of the fee de- 
ſcend to A,and the writ of entry isbrought againſt the tenant for 
life, and ſhe vouch. B, and he doth vouch: the common wouchee, 
and ſo a recovery is had without the aſſent of the heire in reverſion; 
this is a good recovery and a'barre.to all: the eſtates in poſſeſſion, 
remainder and reverſion. And if a writ of entry be brought againſt 
the tenant for life, and he make default after default, and then the 
next in remainder in taile is received, or hepray inaid of himin 
reverfion or remainder, and 'then they vouch over, and ſo a reco- 
very is had ; "this is a good recovery and a barre to all the eſtates 
in remainder and reverfion, But if the writ of entry be brought 


covin and agreement either as immediate tenants or as vouchees 
RY” . : « THT BY YABB PP 7 Hon EE FRE ts Mn 2 . oe D 
-uipon feigned titles, without the aſſent, and to the prejudice of him 
in remainder or reyerſion ; ſuch recoveries are voyd,-.and will not 
-batre the remainders or reverſions, but areforfeitures of the eſtates 


againſt the tenant for life and him in the remainder in taile together, 


and they vouch the common vouchee , and* ſo a recovery is. had ; 
this will be no good recovery to barre the eſtate taile. * And if 
Spirituall perſons, as Biſhops, Deanes,Parſons, and ſuch like, ſuffer 


a recovery of their Eccleſiaſticall lands ; ſuch a recovery is voyd jp; tum 


4 See before 
in fines & 
Co. fuper 
it. 44. 


and will not bind the ſucceſſor. Þ But if it be not in ſome ſuch xls cafe 


prohibited caſe as before, and the recovery be had and ſuffered by 


and between ſuch perſons,and of ſuch things, and in ſuch a manner 357: 
as aforeſaid, infuch caſes albeit there be in truth no warranty made 
upon which the voucher is had, and albeit there be nothing to be 


Co.10-373, 
1, 94. Plow, 


recoyered in value, for that the vouchee hath no land to recover 
over in recompence, and albeit that no execution be done in the 


life 


« Co. 
19.37 


d4 Co 
136, 
12E 
13E 
( 0«! 


a at ao. 


Chap. 3. 


Co.3- $9- 
Lit. Bro.. 
Sea. 38. 


Plow, 


Manxels 


cale. 


12Ed,4. 13; 
13 Ed,4. \ 


« Co. 3 $e 


19,37, 


4 Co.1,135s» 
136.3, $9. 
12E.4-19, 


13 E. 4. 


Colo, 45. . 


Co.3-5. - 
Plow, in 
Manxels 
caſe. 18. 


A-Recovery. 

life rime-of the'party "againſtwhom'the recovery ishad, yet isthe 
ſame regularly 7 perpetuall barre toithe parties againſt'whom the 
fame is had and their heires of alt the eſtates'they have-ihfee ſimple; 

54 3a Sas fed, Li» nts 20. 49h 2 0 Fete 

fee taile,or for/life in them and againſtall them'treMmainder or're- 
verſion and their remainders and reverfions that atei depending up- 
on the eſtates : with this: difference ; The recovery with 'the ſingle 
voucher doth not bar any eſtate: but ſack as the tenantin taile hath 
in poſſeſhon- at the timeiof the” reyovery -hyd,/ ſo thatiF the te- 
nantinfaile-be ininy othereftat e,asby diſſe! L.or the conyeyance 
of the diſeifor;or the like, this eſtate is' not: barred; - Bur the reco- 
very withithe double voucher doth bind and+barre all intereſts, e- 


| Nates and titles thar the vouchee hath at the: timeof the! entry info - 


rhe watranty:! Al which is futther-illuſtrated by the examples fol- 
lowing.” *Tfthewrit 6f entry-be brought"apainſt therenantin taile, 
and he vouch the. commonsvouchee, and- ſoa recovery is had ; 
this recovery with a ſingle ve 


brought'agai 
*youch che'ten £5" Anc 
this dothÞirre the eſtate; raite -and the! TEm1inders: and reverſion 
deperidins therenpon: '$0 if 'in thefe Caſes the Connſee, Feoffee, 
or BatSaine& doth make*a new eſtate in taileto the Conuſor, Fe- 


. offor, or bargainor, orhe- diſfeiſe theConuſee, Feoffee, or-bar- 


Sxinee," and"then” levy- a fine, make-at Feoffement, - or bargaine 
and fell to anotherapainſt whom the writ-of entry is brought;"and 
he "vouch the' tenant" if taile; and hee doth vouch the common 
'vouchee ; bythis recovery:the firſt -and ſecond eſtate taile- and-all 
the remainders and'reverſions depending thereupon-are barred. 


zucher'is a good recovery and a barre 


he common vouchee; . 


'So if Lands bee piyen to 7. $. 'and: the hetres males of. the body 
kid a | of\.. 
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Husband and 
yite, 


A. Recovery: Chapiz 3 


of his wife engendred;" and he: hathiſſue a ſonne, and after his wife 
4yerh; tndhe diſcontinne and takean eſtate to him.and the heires 
Et chod ody of his ſetond wife, and after diſcontinne ;again Flov 
and take aneftate to him and the heires females of his owne body, 
and after diſcontinue apain, and the wricofentry-is broughe againſt 
the laſt diſcontinuee; and he doth Worry the tenant in tale, wha 
doth erithr intothe © mr pry and voucherhthe common 
e'; this 4 a-barreto all the eſtates in | 
h _andreverſi« 5 alſo. And if A'before the Co. 
«d beer te in t8G and had made xfeoffement ma 
in fee to 'B'and heand B had after made a feoffement to' Cto the 
uſe of 4 and'his wifeand the heires-of their two bodies, 'and then 
| died , and after hadentred oem the feoffee, and made 


entry! afidhe. had vouche 'A thetenant in leapt Paris : 
good recovery anda barre to all the” eſtates Andi tands be Piven Co.z.5. 6. 
to husband and wife and the heires-of the body "of the band IG 
with 'remainders over to ſtrangers; and the husband alone doth 
diſcontinue the whole land by fine, feoffement or: bargain and ſale 
by deed" indented and caboNGE: '2nd the writ of entry is brought 
api the diſcontinuee, and he doth- vouch the” husband alone 

houtche wife, and the and doth vouch the'common- vou- - 
ME nd {0a recovery is had ;"this' is a good recovery for the 
whole landand a barre to'all the eſtates in taile and remainder and 
reverſion, but" not tothe eſtate of the wife for her life after the 
husbarids death: But if linds be givento the husband and wife and 


Co. 


the heires of their two bodies with remainders- over to ſtrangers, Curi 
and the usband alone diſcontinue, and the recovery is ſuffered/as = BE 
in my laſt Fes it Fems this is no bars to the eſtates | in taile or fe- held 
writ of > en hoo hioges Mntinuee ; Ko 

Fey ib for the one half.» + the land and a ; 


3 


barre to all +5009 rec ZAnd if lands bee: given 'a5 before to huſ- 
band and wife and the heires of their” two bodies, *and the writ of 
entry is brought againſt "them both, and they vouch-the common 
vouchee, or the husband” alone doth diſcontinue, and the writs 
brought againſt the diſcontinue, and he youch the husband and 
wife both, and they enter into the warranty and vouclythe. com- 
mon vouchee, and f6 the recovery is had ; theſe are good recoveries 
for the whole. and a barre to all the eſtates i in taile 'and to the e- 
Kate of the woman'and' to all other eſtates.” And where Lands Lis, Bro. 57 
are given toa man and his wife and the heires of the body of the 
wife; or to the wife and the heires of ber body; and 'the writ of 
entry is brought againſt the husband and wife , hes they +4 

the 


Chap. 3- A Recovery. 
the common vouchee;; theſe are good recoveriesand will barre the- 
husbands and wives and the eſtates in taile, remainder and reverſi- 

Plow 514 on,  And'werea.man hath land in which his wife hath a '# wan 
or towhich ſhee will have title of dower after his death, if the-wtic 
of entry in this caſe be brought againſt them both, &they v1 | 
common vouchee, and ſo a recoyery is had, this recovery will barre- 
them both: But the husband alone without her.cannot barre her 
of any ſuch eſtate by a recovery, forſhe may falfifieand avoid it © 
co. 3. 5. r, afterhis death, *And if lands be givent MPIG 794 a the I 
1254-4. 14 heires. of the body of the husband, and. the writ -of entry is brought. lO A 
againſt the budead alone, and he vouch the common vouchee; and: Wh 
ſo a: recovery is had with a ſingle voucher; this.is no. good reco-- Mir FE 
very for any partof the land, nor barre toany -of thie'e: albeit: 
Co.3.6, the husbanddo ſurvive the wife,. And yet if I fs be: given to two. 
others andthe heires of the body. of -one of them xg remainder 
J over to a ſtranger, and the writ of entry is brought againſt: one of- 
them, and he vouch the common veuchee, and fo a recovery is had; 
this is 4 od recovery and a barre to all the eſtates for the- one- 
balfe of the land, If. "lends be givento A in taile,che'remainder to- 
. Birr taile; the remainder to C- mile, the remainder: to D'in i 
and 4 doch make x/feoffinent in fee; and the writ of entry is 
brought againſt che feoffee, and he doth vouch Z ( being him in. 
the ſecond remainder in raile)to warranty, and he doth vouch the 
cons; rhis is a good xecovery anda barre to: the- ſe- 
cond eſtate- taile: md all the IE OPS reverſion depending: 
thereupon;. And yet it is no barreef the firſt eſtate taile which 4 
Curia Mic. hath. IE the writ of entry be-bronght againſt a Mortgagee and he- 
19 Jac BR, doth vouch the common youchee, .and fo a recovery. is had ; -: this: 
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pegben by moſt os no good recovery to barre. of bind the: Mortgagor, bur: that he- 
DIT'Y «ds may enter upon the condition, broken. . So if. 0ne- give lands to Z 
"Ermcagey ind his hikes as C ſhall have heires of hisbody; and'Z doth- 


and. ſuffer a common recovery; and vouch the-common.vouchee ;.this is- 


no good recoverytobarrethe donor of the poſlibilty, for in doth. 
ds herthart is.to be barred hath DEMOS 'or reverſion, . 
but an intereſt or poſſibility which cannot receivea recompence in; 
value. But if. ceſs caſes the morrgageevouch to warranty the- al 0} 
mort , or B rhe donee vouch the donor,. and fo they vouch: | WTI 
ay common vouchee;, and fo the recovery:1s had ;. theſe willi HLH 
cod. recoveries 10 barre both them. and. their- uf cls for ever... 
if one chave-an eſtate in fee fimple determinable ona Limita-. 
: ' tionor a Condition, asf lands begrrento.4/and his heires-. untill. 
Fl Bpay to- him 100 1. and then- that ic ſhall_ remain to+ B and. his- 
heires, and. 4nthis caſe doth ſuffer a common.recovery and vouch Al 
the common vouchee ; it ſeems this is no barre to+B-and. his heires, . | Wl 706 
bux.that upon payment. of the 100.1. he ſhall have. the:land... So it ' YIAIW 


ONE. 


A "Recovery. 


_ ohe;by.his:wilbdeviſe his land thus,'I give unto. 4 my-ſonne and his 


6. The remedy of +. , The Redverors: im :common-recoveries' their heirs atid: 


Recoveries a- 
cainſt the Leflees 
for Rents and ſer- 
vices and upon 
walt done. 


7. Where aRecc. 
very may be a- 
voided, Ornot, 
And by whom, 
And how. 


F auxifier de 
Recovery, 


TT; 


MT mn WO II ot ers rn ors en 


-heires for;everimy.land in 77 paying 201. to B'when A+ ſhall come 
Hon: years otage 4:and. then that. 4 'and{his heires:ſhallhave'it for 

if. 4halltd e withouc heirescof his bodyr!C being then 
lixirig'thav enC th If have it. to him and-his Reites:for ever;-and 
A piy'the:z01-t0:B at; his full 1208 egiand then tuffer a recovery: of 


Chap. 3: 


kh lands :ohisi2no- darre-'to. C of chibeſtate. ' But here it'muſt<be co ;_;. 


nded thbninthei caſes :beforewhere i is: ſaid-that a+ recovery is 


460zditiis Mearit as $0:che-hieives:and them in reverfion! and xemain- - 


deryfod as to the parties themſelves thardoe ſuffer the recovery the 
ſameis for the moſt»partz good arid dotty bind; them'by' way of 
Eopytell ang i aclufion: Andi muſt be noted alſo that a ſtranger 
arighteothe fand acthe ara the recovery {uffered is not 
6 alk by ihe: 'xEGovery!: orby: 5: iakeſ#cof wh Of 
ecalr ff a:Gte-t: 0:<10;39 hs 3s iy L {29,042 11.236 ig: bn £35510 


ſhall hayethe like remedy-againſb leſlees ci; and years of the 


allignes Stat.7 H. 8. 
cap.4.Dier 
3 1 Co.ſuper 


recoveted, their Executors or'Aﬀlig wes by: diſleule; avowry,or Lit, 104, 


atiohotidebsfo aroma 7. ed upon their leaſes 
chat ſhall be eo theſame' RG ew had:z;;And:alſo like aRti- 
ons for wiſt done after the gecovery-had? And like remedy upon 


adifturbancein 4 Preſentation. toanadvowſon, and: in like manner 
and forme asthe leſſor:ſhould: or/amight have hadif:the ſame reco- | 
verieshad: never been-had; albeit the-ſame: leſſees do never. Atturn 


to the ſame recoverors..And af aman make x leaſe for years,to;begin 
at Michaelmasreſetving zent,and before Michaelmas be ſuffer are- 
covery-; :1n this/caſe che-recoveror hall diſtrain for this: rent "which 
the leſſor before the recovery:could not diſtrain for.: But if the re- 
coyery. had not been had he' might have diſtrained. : 

A recovery May he defeated, frul 


chat there oy 3 grofle and ſabſtanciall-Error in the manner of the 


proceeding; buta'tecovery is notayoidablefor: falſe or incongru-- wpc 
46. 104. 

Co. 3. 78, 
qt 249+ 
3.4.1.63 


ous. Latine, raſure;; enterlining, miſentring.of any-warrant of At- 
turney;-miſreturning:or:not; returning: of the iSheriffe.;-or other 


want of forme in words; and not in:matter of ſubſtance; becauſe "Fo 


is done by the. conſent ofithe, parties. Or it' may; be avoided for 


that he againſt whom the writ of entry is brought is ſnot cenanc. of 
the freehold by right or wrong at thetime of the writ brought, as 
when the writ is brought-againſt a ſtranger-that hath nothing in 


the land; and he doth-vouch the tenant-in tailein poſſeſſion of .the 
land. Ora recovery may be avoided for that he. that hathcheeſtate 


and the right1s neither party nor privy-.to-the recovery,'-as. when 


thewrit of ;entry is-brough againſt a-diffeiſor, and-he vouch a 


ſtranger! _ hath - —_ anthe land-;0r a " is had againſft- 


_ the 


49m) ere: comm ey gn nee 


ated and was CE dt owe: ys xl, 


the falſifying of arecovery) in partior inal for -many.cauſes, as for 55,0.” J 
H. 

5 _ 15, Co 

r Lit. 


515» 


i 
ler 
per 


63 


Chap.3- 


A Recovery, © 


the husband alone of the land whereunto his wife hath title of 
dower.. Or a ,recovety may be avoided for-that:another, hath ſome | 
eſtate in 'the thing whereof the recovery is had. at the time of the. 
recovery ſuffered , as when there is a recovery.had of land whereof 
there is a leaſe or eſtate for years by Statute, Elegit, or the like. Or. 
it may be avoided for that the recovery is had by covin, as when 
it is ſuffered by tenant. for life to diſinherit him in reverſion, or 
when it is gotten by ſome undue praGtiſe and ſiniſter dealing , for 
in this caſe it is ſometimes made void by 2 Yacat or ſentence of a 
Court. And where a recovery is avoidable or reverſable for any 
of theſe or ſuch other like cauſes it muſt be avoided by. him whom 
it doth concern that is barred and bound by the ſame recovery that 
ſhould have had the land if the ſame recovery had not been and 
not by any other whom. it doth -not concern. As if anerrone- 
ous recovery be ſuffered by tenant in taile ; in this caſe his iſſues, 


or if they faile, the next in remainder or reverſion ſhall defear ir. 


So alſo if the-land be recovered againſt a ſtranger; the tenant in 
taile ſhall avoid it; And ifthe land berecovered againſt a diſſeiſor, 
the difſeiſee ſhall avoidit; And 'if the land be recovered againſt 
him in reverſion or remainder, the tenant for years by Statute or 
Elegit ſhall avoid it : but in theſe laſt caſes they ſhall falſihe and 
avoid it during their particular eſtates-only. So alſo the wife ſhall 


_ falbfie the recovery ſuffered by her husband alone as to her title 
of dower only-and no longer and further, And he in the rever- 


ſion or remainder ſhall falſifie and avoid the recovery ſuffered by 
the tenant for life either in the life time of the tenant or after- 
wards. But neither he in reverſion or remainder , or any one by. 
or under him, or any other can falſifie a recovery ſuffered by the 
tenant in taile in pofleflion except it be for ſome ſuch cauſes as be- 
fore. And the recoveror himſelf cannot falſitie a recovery.: | So 
neither can a Gardian, or a tenant of a Manor, as if one hold land 
ofa Manor, anda ſtranger recover the Manor by a feigned title ; 
a tenant of the Manor cannot falſifie this recovery, And in all 
theſe caſes where a recovery is avoidable and a man hath power 
civen him to falſifie ; he muſt doe the fame ſometimes by writ 
of Error, asinthe caſe of an erroneous proceeding ; and ſome- 
times by pleading-and the ſetting forth of the ſpectall matter, 
4s in the caſe where the tenant is not tenant of the free hold, 


or when the recovery is had by covin againſt the tenant for | 


life, or the like; and ſometimes by the ſhewing and ſetting 
forth of the practiſe to the Court, and a motion made that 
a Vacat may be made upon the Judgement for the cauſes al- 
leaged. 

- And thus haying done with the. Comon Aflurances that are made 
q E by 
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TI A Deed. Chap, 4. 


by matter of record we come to the Common Aſſurances that are 
made by matter of Fair, viz. by Deeds and Inſtruments of writing 
inthe Country, wherein we muſt ſtay a while npon the learning 
of Deeds in generall, and from thence we ſhall deſcend to the par- 
ticular kinds of Deeds. 


4 IT - as 
; mn ee. em og is 


— — —————_ We 

ob Ko» 
(F} | CHAP. IV. EE, | "y 
'þ | Of a Deed. 


7. Adecd. Quid. A Deed is a writing or Inſtrument- written in paper or parch- Yo og 


ment” ſealed and delivered to prove and teſtifie- the agree- co. ſiper 
ment of the parties whoſe deed it is to the things contained in the =: 35 


deed. 
5 All deeds are either Indented, or Poll. The deed. indented ha rig 
Deed poll, (which is that-which is called an Indenture) is when the paper or co. cper 


ff parchment is cut and indented. And ic is defined to be a writing 7-22-15 | 
; containing a Conveyance, bargain, contraQ, covenants or matter * 
| of Agreement between two or more, and is indented in the top or 
fide anſwerable to another that likewife doth comprehend the 
ſelf ame matter. And this ts fo called becauſe it is fo indented , 
for albeit it be called an indenture and begin in theſe words, Hec 
T Tndentura &c, yetif it be not aQually indented it is no Indenture : 
; And of the other ſide if it be not fo called or theſe words be omit- 
ted, yet if it be indented it is an Indenture. And this was ancient- 
ly called Charra cyrographata vel Commnnis, becauſe each party had 
his part. The deed poll is that which is plaine without any indent- 
ing when the parchment or paper is polled or cut even. And this 
was anciently called charta de rrna parte. And this is fingle and 
but one, which the feoffee, grantee , or leffee for the moſt part t 
hath, The dred indented is alſo ſometimes Bipartite. 5. of two 
parts, when there are two parties and two parts of the deed. 
And then commonly the feoffor, grantor or leſſor hath the -one 
part, and the feoffee, grantee or leſfee the other part. And 
ſometimes it 1s Tripartite. #. when there are three parties and 
three parts , and then commonly each party hath a part of the 
Indenture. And fometimes it is Quadripattite &c. And accord- 
ins to the parts they doe ſeale interchangeably one to another. 
And amongſt theſe parts the part ſealed bythe feoffor , grantor 
or lefſor is ſaid to be the principall or originall, and the reſt arc 
Counterparts, Called but Acceſſary, Counterparts or Copies ; and yetall of them 
in law doe make vp but one entire deed, Theſedeeds alſo-are fome- ;. $8. 
times 374.372 


times in the firſt perſon, as Noveritis &-c, me AB oc. dedi f con- 
ceſſi 6c. And albeitit be an indenture ſo made yet is it good enough. 
And ſometimes they are made in che third. perſon, 'as Her [nden- 
* 3ro.Oblig, 1474 Peſtatur &*c. qued idem A B'eFc. dedit & conceſſit &o, * The 
deed Poll is uſually madein the firſt perſon, butifit be made in the 
. third perſon it is g00d enough. There are divers other diſtinions 
Weſt>ymb. of Deeds, for ſome are Publique that doe concerne Countries , 
54.456, ſome of the Prince. And ſome are private between particular:per- 
ſons, and thoſe private perſons or Subjeas, And theſe onely are 
intended here. And of theſe ſome are Abſolute, and ſome Con- 
ditionall : ſome are inrolled, and ſome not inrolled : ſome con- 
cern the' realty, and ſome the perſonalty : And ſome are mix. 
And ſome of theſe alſo contain matter of Grant, or Gift, amongſt 
which feoffements, gifts, bargaines and fale, Grants and Leaſes are 
the chiefe. And ſome of them containe matter of diſcharge, as 
Releaſes , Acquittances, and Defeaſances, and ſuch like. And 
ſome of them contain other matter, as Confirmations and ſuch 
like. Or as other diſtinguiſh, ſome of them are Conſlitutive and 
making, and ſome are remiſſory -or liberatory. And the firſt ſort 
are ſome of them creating. 5. ſuch whereby any eſtate, property 
or obligation not having eſſence before, is newly raiſed and cre- 
ated, as the firſt grant of a Rent, Common, way &c. Eſtate taile, 
for life, yeares, &c, And ſome of them are conveying, s. ſuch by 
which eſtates, properties and the like being already created are 
conveyed to others, as feoffements, bargaines and ſales, grants over 
or aſſignments, ſurrenders and the like. Thoſe that are of the laſt 
ſort are ſuch as do deſcribe and teſtifie ſome precedent contract for 
a duty or fa to be paid, performed or done, releaſed or diſcharged, 
of which fort are all Acquitances, Releaſes, and other fuch like 
matters of diſcharge. D.. E 6: 
SeeWen, But here by the way, two things are to be obſerved. 1. That 
57w.1, par there may be and are divers other kinde of Deeds belides.thoſe 
which are named before, for every agreement put in writing ſealed 
and delivered becommeth a Deed. And Atturaments, Exchanges, 
Surrenders, Partitioners, Authorities, Commiſſions, Licences, Re- 
yocations, and the like are ufually made, given, done and granted 
by Deed. And there are divers other inſtruments concerning 
Merchants and other affaires ; if therefore any of theſe bee done 
by deed fuch a deed is forthe moſt part ſfubjeR to the rules of deeds 
| herein laid down. 2 Albeitthat feoffements, gifts, bargains, leaſes, 
' Atturnments. Exchanges, Surrenders, and fuch like things may 1n 
divers Caſes be as well made and done without as with a Deed, yet 
if a man will make his claime to any thing given or Frome by foch 
feoffement, gift, &c. by Deed, the Deed muſt be ſuch a Deed as1s a 


S00d and perfeR Deed by the rules herein after laid down. 2 
| E 2 
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3: The parts 


4. The nature of 
a deed indentcd 
and a deed poll 
with the diffe- 
rence that. is 
between thew, 


A Deed. : Chap. 4» 
In every deed or writing there are two parts conſiderable. Co: fiper 


2: The externall or materiall part, z,- The parchment or paper, z.;. 
wax and writing. "2. The internall or intelleQuall part, z. the 
ſenſe, force, virtue and operation of the words and matter there- 
in contained. And in the writing, context or matter contained in 
divers deeds, as feoffments, grants, leaſes and the like there are 
certain formall or orderly parts which make up the whole of 
which the law doth take fpeciall notice ; as, 1. -The Premiſles, 
the office whereof is to rightly ſet down the name of the feoffor, 
grantor, leſſor, &c. feoffee, grantee, leſſee, &c. and to com- 
prehend the certainty of the thing granted or leaſed. And here- 
in in ſome deeds there is alſo a recitall of ſome things, and in ſome 
deeds an Exception of ſome part of the thing granted before by 
the deed. 2. The Hahendum, the office whereof is to name 
aSain the feoffee, leſſee, &c. and to ſet forth what eſtate he ſhall 
bave and for what time he ſhall. hold the thing givenor granted. 
3+ There 1s ſet down and exprefled upon what termes and condi- 
tions the eſtate. of thething granted ſhall be held. And therefore 
there is ſometimes contained therein 'a Texeadum, to ſet forth by 
what-Tenure the grantee fball'/hold.the land-granted. 2. A Re- 
ſervation or Reddexdam , to ſet forth by what Rent he ſhall hold 
the land. 3. A Condition. 4.:A Warranty. | 5. Covenants. 
6. The Concluſion after this manner, 7» cxjz res in teſt imonium & c« 
wherein is ſet forth the date of the. deed; containing the day, 
' moneth and year, and the ſtile of the King or year of our Lord. 
And all theſe are ſometimes; contained under the Premiſles and the 
Habendum, . | | 

All the parts of a deed indented in Judgement of Law. doe Plow. 134: 
makeup but one deed. and eyery part is of as great force as all 3! 7: 
the parts together, and they are [eſteemed the mutuall deeds of ves. 370. 
either party and either party may be bound by either part of the } OY 
ſame. And the words: of the Indenture are the words of either : 
" party. And albeit they be ſpoken as the words of the one party 
only, yet they are not his words alone but may be-applyed to the 
other party if they doe more properly. belong to him : - for every 
word that is doubtfull thall be poly and expounded. to be ſpo- 
ken by him to whom they will beſt agree according to the intent of 
the parties; and they ſhall not be taken more ſtrongly againſt 
one or beneficially for 'the other as the words of a deed Poll 
ſhall. * If therefore- 4 by. indenture: enfeoffe- B upon condition *:r 115.22, 
and then doth enter for the condition broken ; ir this-.caſe it hath P© Bran: 
been held that 4. in his pleading may ſhew. forth the deed that he 
himſelfe ſealed, and that this is ſufficient. And therefore alſo it is 
thought that an Indenture made in the firſt Perſon is as good in 
Law as anIndenture madeiin the third Perſon. when. both Parties T5 folk 
I ave x 


Chap:y- - A Deldy 
havetothis puttotheirSeates?/forifimanTmitntimednade-in; tle: 


third Perſon or in the firſt # mention be maderhatthe grantor, + 7 


--: -- onytrartgpurto tHis'Serte arbriot the grantee 2ahemwis the: lindd- 
aps. ons deed vfthe grantor; ut [ire mopeoms:made that: 
rhegenitdoalGhack puthisScatero'theiinlbnture:it ſhatlsbeaid) 
to be thedtediofthemboth.v*.i 1# 2 ft of tag not 5% 
-" And althaagh, both parts of the indenture are but as: one part, 
8 radice”  yerthededd of thegramor is-as the-Principaticand! the: other: is: 
Lai109- Hot bur. Coultet®part,> And therefore if the leffor. 6nlyfeate and: 
notithe leffeep yetat i825poodas ifboth hid ſealed ,p and if there: 
_ be any difference: betweeh the:Parts; the Counnter-parts ſhall_be 
made to'agree with the principall, antit ſhall be:deemet the miſ- 
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Pow. 434. "This deedint che trongelt 'kind-of deedofiithe wo, for: this Efto 


__ wotketterian Eftoppell. 4: doth: barre:and:conchude. either party 

-. | to ſay\or except any thing! againſt! any-ching' contained in it, 

' forif a leaſe be by indenture; :both parties are concluded to ſay 

that the feſſor /had<nothing iin the land atthe time of the leaſe 

..:.2: made/!oxhatuf 'thsiteffor haptothave.-the land after; by purchaſe: 

ordeſcent9theileſſe@nizPenrer uporthim by way: of:-concluſton,:. 

and the leflee by Eftoppelt ſhalbbe forced to pay his rent. -Brit it is 

otherwiſe-of a deed poll; for this:is commonly but of one part which 

isſ{ealed by the feoffor;- leſfor, &c. only. And this ſhall/heexpoun- 

ded to bethe (ole deed of/the feoffori,: leſſor i&c.. and: the:words 

therein. comained ſhatl-bedaifco be:his: words/and: ſhall bind: him 

only ayd bevexpoundeblultogethr in advantage of:thel feoffee,: 

leſſee &C. land 'ag4inlt the? feoffor; 'leflor; &c, and'this::d6th not 

workany Bſtoppell: againſt either 'iparty.! But.if! a:deed be. inden- 

T:in.28E1, ted!orpoll;: and'ithere be: therein reciprocall Covenants: between 

| ©0-2-v07  themfomdnetrounothetalbeirithere be bur one partz: yet. ifieach 

 Co.fuper Of then feile ibrand delbteriie:cheonerto; the:other;; this is Bood 

"143 forboth parties,;”and eachiof them! thatican (gerthe ideed/into/his 

hand to! ſhew. or iplead>may take 'advattage-thereof:againſt the 

other; And i this caſe the deed'isſually kept by one indifferent 
betweewthenSoth;or 1 ele nt donuts 2 To 9 


l © / PSS 2 & 
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See G | | i os op $7 He | 
a Note here firſtof all«that ſome deeds are void from the begin» 5; When and 


 Hhingandido never: take effect;) and ramongſt theſe: ſorne are abſo- 
hutely void and yoid' againſt all perſons, -and ſome are'void only 


where a deed ſhall 
be ſaid to be go 
and ſufficienr, 


' toſomepnurpoſesand 'againit ſome perſons,” Some alſo that are not And when and 


void fromittie begianiagare notwithſtanding voidable, and that 

___ ſonietiienbyrhe pardy*hiniſelfe, char made-them or: any: others , 
__:,* and ſomerimes by:orhers and indt by himſelfe And:fome deeds 
. are goodintheir firſt rereation and welt 'madeattheſfirft;-but-be- 

. comevoid by ſome matter” ex. poſt: fatto. And: this niay be, either 

6 by aw-exrrajudicatl: a; as raſure ,-or'the like; or by 'a' PR 
Yu 5-2 act. 


where not, bur 
yoid or voidable 


34 


A vacat of adeed, 


'T hings requiſite 
. tomakea deed 
good, | 


- .  Ehiat thedeed:fowbittettbelſealel::by fhe party of: Omegrhetiby --. - 


deed'be good and: not: dgainſt:the Laws > Otherwileiitgmoſt:ofitheſs 


_ aA; when by the {ntenee of aCourt a, deed.is damned 


4 A D ebdaG N, Chap. &. 
void; which-1s.calleda Vacat:ofthe/dred. fad $09 00 1000098 bills 
: 'Fo:-the:tnaking of erery:godd Deedicotyaiming any: agement. Co. ſuper et 
thoſe things areroquifites;/:X 3:1YV [1140815 > That 356 berwottaene ant L255: | Perk 
parchmeti ot paper,and;2hiat: tho-agreement be kegally and: formal- Co 3+ 4:5, SEA, 1 
ly ſet down and be ſufficient m Law. farithe 'compoſttionh and; £ 
frame ofthe wotds,. And this:is: called-the legall part, the Judge- Co. L 
ment-wheredf eth torbeJudgevpfthe-Law:!; 2, Ebat: there Perk, Sea, WY 
bez perforiable<@-tortrate; auto bbe. contcafhed:wWdb,;a0d-, 07. i 
thingro be contricts for}: abdithatabithele be:fot doiyn! by! Jul» 
ficietit iames;!-3-'Reatling; j2; That if is -be-an; ibhterate man that See infra, 
isto ſcale the:deed-arid he defire 6: heare it read;/ that. it be truly; 
read or the contents thereof truly declared to bin") 4: Sealin$ + Sceinfra, 


his appoiditmendfdra finnhkes toſfiniony of þis-confent:; theraunto, 6 
Y&: Delivery: 2: 'I havelve geed; $0 :Weitten.! and: ſcaled be delivered Perk. Se&. 
by: the: pavty-00 @meather:by 'his-appointment 4s his! deed, [And 537-56: 
theſe 1aſt things: being matters of fact are tobe ttyed'by Jtrors. 

CE. 'Fhat the ami; :fouhdatidn;:end} and purpbſe of. tmha$ing the ec infra, 


caſts thedeed is void- ab ibirine) At; 16) {ome caſts to- fretfoft the 
contrat' and; make: the: :conveyance of: the thing intended to 
be paſſed theredy 'g6od., . fome.- ther! ceremonies | or-' cofnple- 
ments are: requiſite, as; Inv [|mefit;;Liydry; -of- Seiln, Attutament, 
otherwiſe the! deed: in-part/'at' leaſt; becothmetly;;froatioſſe- and 
vaine..: Fora deed may: be od; eighet:fdr-thatthewriring;s.906 
in parchinenc 'or- papet ;: &-beingo- is; got legally and formally 
drawn:;. 0t being ſo, there doth: want a:perſon able. td give; or | 
make, or capable: to have, or take, ora thing; to.bk contracted for O 
er-ifſd ,: for that; it:is not diy. ſealed apd- delivered; onif fo, for tf : 
that it is not truly read/atthetume of the;ſealing-and; dehvery 5; 0s + 

F To; fot-thir-it is made veit by ſdmieſpeciall- law, as being. made D, 
upon anuſurious Contract: by dureſfe; -os the-like... Or it, may at Ki 
leaſt in part. loſe | his force. afterwards by: negleR of incollment, 


Livery of Seifin , or Atturnment in caſes where theſe: things. axe 


1. Tn telpe&t of 


DRE eo nk ;p w Every -deed- well made::muſt+ be wiitten.: 5 The: agreement” Perk. : 'Y 
ghe miitiog. of it. 

THLY, Li'R man ſeale and deliver an-empty peece of paper or parchment, albvr Lit, 171, $ 
he doe: therewithall: give: commandement that an! obligation: or L 


©. © b4 " " AEST « - - 971 
requiſite. ': YARNS: T2116 18.20 31.17 0150 9361 


muſt be zll-writzen before the ſealing anddelivery | of ins fotifa fe M2 


* othes matter ſhall be! written in ,;and:this: be: done accondingly; 


" yetthis 15n0-gaod-Yeod;:1 25 This (writing muſt} berin-papetier $].Co.ope 


patchmient; \fot-if-an, agrrement; be written Qnra pecoe: ob woe; F. N.3, = 
linnen,: the-barke of a.tree; a ſtone ,- or the-hke, and this:he-{ealed 7*; 


27 H. 6.9» 


ind idefivered ; this. is n6 good, deed: Þ Byt:ititnay.be; written '3td Co. 3-3. 
34K - i Po / 


| & feofe- Firſt, of inthe Third petſonſo as the words be apt 


"te ſuper ot © the like, for 4nctently” : 


Chap-* 43 4'Diid. 


on: y languape, orin anyihand; And therefore it.is held that a deed 
. -— yeriet6n in Pt For Lbaby IRS 10 [TER j Ones y mermarake 
«> 64 il An al w" RW 't as: [ttm 
_ Ty ORs the deed. [ wr 4 


ikchere Kany Al- 
bed. 185.) 7% Fade: 1 hap i Bu defore- 
Co. Iuper 
Lit 325, 


Cans 


iting F rhe ſite or the like, _ Pre} if itbe Th Fa ire 
1, the deed. is wy ſiſpicions: /3e The -marter written; muſt 
Ir 70 aid: or For «maktingr arid matrer-'4, 'Theve, muſt be 
words ſafficieir t6 ſet fotth'the agretment and: ikd chi parties; for 
a deed may be void and loſe. his vertue inall or part for 


z] Co. ſuper 
Lite 233» 


repugnancy, 


* incertiinty, anddivers'other mattefs ( whereof fee in expoſition of 
Deeds i#f#a: But it is not [materiall wherher 'thedeed be inthe 


Fitz Fait- 


 applyed; For 
5 Dyer 6. ifa "deed PoVbdeihthe Third petfotyviz. -Omoa prefenit ſoriptunree- 
OO Patior 6 'qedidim Adiedis &-rradidie:&6Orab-Obligation: be 
4n the- Third 1 erfon; 44x. 214, quod 1 deber 1D: ol. &c. theſe 
ire good deed s notwithſt nding the Statute of 38 E. 3; 3. cap4.whinch 
48 ave rprey <1 <f Ublits inn, made beyond the: Seasy);; ' if the 
words'sf x enim he-1 Firft-peiſon - avi2sgood'as 
If t itwere ane 3 Neither is it nd tharehe Eog- 
liſh 6t Latin whereby ht be-rrucand con Dope Pars 
and intoniStudns DA Gt EnSliſh ſeldome or never urtech 4 deed, 
for the ties: are, Fl; ſa = ia non vitiat chavting.Falla'g Ir = 


Co.5.,121, 


10. 133. 
See Oblig. 
Numb, 3, 


Co. foper "With od Olea Rher iv emegeſſary thitievety deed 
5.6 Haveall he ps ” ee DEvre Tet Ubivn; as Premillesz-# 
 drim8ec; For ay ; nay ONLY Hibeadnm, warranty, Re 
fervition; or Covenzni.” And &#ed is 200d; albeit: theſe words in 
the cloſe thereof Dr cutie bes teftimonivent Sigillom meu appaſu 
be omitted, and albeit there be no mention made inthe {ame har 


Co. 2:5, 
Dyer. 19. 
Kelw. 70. 


the deed wis feaſed "afiel dalivered fo. as intruth it beduly fealed -. -.., 
 aliip/afd-delivery-catr be piovel.: Kifok 1 


'; andYelivered" ant t 
7, deft isgodd albeitit Thenti6fi corime or Thats of dar6ormaking, 
rec, + Of have a Falle Hite." 3.-b&' dated it one time arid delivered -atano- 
| thet? Uhd albtivit have'ah impofſible-dare, as the 3 08k Rebrmmiy 
nerill ke-time -of Ec 2:and B14. uh 
deeds” had hio'date bums: ths "Law wasthen fefdito bettharif <1 
bara Uzred befote th e-fiine of theory it was adrpleadabh: 
exceptit' wee of Record but 1 it ini ht -havebeth giveiinevidence. 
Burhethat doth eroptine nn ed withour aiyiUlate; 6f wich-ſuch 
a iinpoible-tMUTIRORS hdtv wh es dard 
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3. In reſpe&:of- 
the perſons par- 
tics thereunto and 


matter; thereia, . 


« » 
- 22" 2 ' p eee, 
v 


: Io-reſpe&- of: 
5 lies afhs? erqats beablieder anglligerare,qman, and 4” _ 


4«:In-reſpet bf 
the ſealing of ir, . ſealed :.But this ſealingaf dfeds'in times paſt, was, not uſed, fqrihe the Lav. 
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chingites Stven} ran | 
madeby,orto/anylſue vetloes as are. d FN a ; WV 7 Feaemcm 
women Covett,'Perſops2ttainted.of: Treafog.or Fel Jony,: = 
ſuch likejitwritkke vordiin.al  oagerbaaonpe Gn i, Nyph, Pr 


.orfomdle; or poligityueyc ;0LCArpoprations 2g} 
ego Ee {ticailzor, ds d by law 
-mayigive-ontakt bydeed.) $1 Tex dy EE AUEr where- 
about the e6ntiaQitnay be dung (It, is thereforg, Tip 
Ke ger therermuſt tbe. Grantor ferures rape ;A,gthing to be 
Ori and in every: Qhliges! BED 


Res 
10 which) the Qligorc 6: H9J96; wk pes 6513 


- (hrcaraaa, 101 3119 19 ls ni9u75: Hd gol bas oped! ,; 
'Therkid ahing ing tequickd ip avery;well; made derdiis, T MY the co. »9 


qpeaihaviiiahs for if PEO PANT's 4 Gale $5 6p 
k6q e Us: QfoIh>Btarg The read 
art rs  79rs ;and:itbe not dane; m YL-q9E es ſeale 
- ay pin ar is. raigood \degd,! "ig & -ypongrerabagany ugh 


ade by dirdchase :to-£3lera it, Zbg, ws f- 
lf wW omit ivihade,or.4 rang Grangerdh ſpl NE qe ; w 


-thexqments thenenſfi Ag pr It make 

-will bernyd aft a reſume qi de A212.) 
-iirheparty-himſelf that490 Jeate, ad Foy Ie; na f lng EOELt > 
and.delivery-theregf cauſe.anothe $-travger covinoully.to- ; _. 


read.it, or to.declare: the. pn pane hefeof 
wiſe then.it iof phrpoſc:to;make. thedeed.vo 
-the deed '$0:4f the pariy'that is.toF ethe | read him! (elf 
ail, doth;not; ar being.an lliterateora P93 andy x not require 
to. heare the deed _ or. the contents. thereo py ared ; : intheſe. 
ole albeitthe. deed he. OT, t0.. i minde, 8 itis good and. 
voydable::. 4 6-011 
'-/Thefourth thing required in ena moſs deed; is, that it be Temes «« 


{l to. him, and,ot fir - : 
i Myer 6 


d.; this will 


Fait« Co, ' 


Sax0ns uſed only to ſubſcribe zheir; names and;to adde the ſigne of (oper 
the Crofſe.and to ſer down, a. great, number of witneſſes.” And af; Lt 905- 


-terwards the Normans, brought in with them the "faling of Seeds Ferk. 
-bur.by degrees, fun ficlt the Kings wo ey ns Nile a he Yoke jf, $6+c495. + 
! and-rgſealeavigh hea Seales, of Arms, ES 

-vſed i) and thenthe Gottlemen, .and.about. E.,3. al 


enlþezanite,uſe feoling ofideeds, which-hath been ihe fg ever | 
fade) @rdgromis of neceſſity,” ,in much that if. a deed be 
Ricker 5p Unrilienbotore agd; delivered afterwards, Mb jt it be zl 
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230.1 
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Ghap« : 4; A Deed. 
Peck. Seb. not ſealed between the writing and delivery, it is not a.good deed. 
139-13'15* But if a ſtranger ſeale it by the, allowance.or, commandement pre- 
'c: -- + eedentor agreement ſubſequent of him that! is x0;feal it, bejp e.the 
delivery gf it. it is as well as if the parry':to, the deed. di 1 feal x 
himſelf. ; And therefore if another man ſeal'a, deed of, mine; and 
- - .  Ttrakeitup after it is ſealed and' deliver it as- my, deed; this 1s ſaid 
to be a good agreement to , andallowance of a 6 ſealing, and ſo a 
Perk Set. Bod deed. | And:if the party-ſeal the deed. with-:any; Seal. beſides 
13013933 his own, Of Witira ſtick orany ſuch like. thing which doth make a 
.. print; it1s go0G: And although ir be-a; Corporation: that doth make - 
the deed-, yet they may ſeal with any! other ſeal beſides their 
commo 1: :Seal--and- the deed -.never; the .worſe. : And , if there 
Park-j5eft., be 20.0 ſeat Sne:deed , ,andthey, ſeal all upon. one peece.of wax 
gs and. with-:'qne-rSeal.,!- yer. if they, make- diſtin . and, ſeverall 
Prints3-thisis 2 very; ſufficient ſealing atf..che deed! is, g204 e- 
NEng!: - rid oof 4 tot 30 30S fs ford nn! ; 
Cond, © Ihe fifth -thing. required 1m.every well made decd is, That there 
rex. 3e chea-delivery, 0f,;it4; And forthis ir muſt be: known, . that deliver 
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4 4,4 
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5. In reſpe& of 

the delivery ofv ir, - 
And what ſhall be - 
ſaida good deli-: 


Vetball. s. byſayingiſomethigg- #nd,doins nothing, -or;ic,may”be very, or nor. - 
| by both: And either gf theſe-may make a-gogd delivery ahd x perfect 1. 1a reſpe& of 


deed. - But by -one 91; both of theſe;it muſt he. made, for,otherwiſe * 
albeit it be never. ſo, well ſealed, and, written,. yet: is che deed of no 
Force. - &ndthough the-partyita whom1c, is made,;take, it to. him- 
ſelf, orthap to.get it into, his. hands, yet,will it dg, him,no good nor | 
Peck Set. him that made itany hurtuntill it be. defivered.,-; And a | og 
137.9 H.6 be delivered by the, patty himſeſf/that doth make it ,. or by any 0- 
28.3.35- * ther by his appointment..or authority ;precedent or aſſent or a- - 
#:.3.3- greement ſubſequent, | for. own: rat ihibitio mandata 49uiparatur. 
_ -And when it is, :deliyered! by: another, that hath a8apd authority 
and doth purſue it, it isasgood a deed as if .it were delivered by the - 
party himſelf: . bur-if he do not- purſue, his 1authority then it 1s o- - 
therwiſe, And therefore ifa deed or the contents.thereof be-read : 
or declared toa' man that is to ſeal bim ; and he (being illiterate ) 
doth deliver him+o a ſtranger, and bid him examine him, andif - 
it be ſo as.it was read to him,then to deliver him as his deed, other- - 
wiſe to redeliver him,.to him again that made it ; in this caſe if the 
deed bee in truth, otherwiſe then it was read, and yet notwith--- 
ſtanding he to whom,it. was; delivered doth deliver, him to him, to 
whom it.is made, this delivery ſhall notavaile,; neither. is; the degd 


pyer167- , by this delivery become a gaod deed. ,,, 


k 


he perſon that 
doth make it. - 


| VEL Fay 0505 CC 5-130 1413005 
3738 Has, Andſoalſoadeed may, bedeliveredtothe party himſe|ftowhom :. 1o'reſy.. 


A 


Co, ſuper je 6 to ant 
Li 22 tis made or.to' any ot 


er by. ſ{fficient authority from him.: or jt him co whor. 


255.119. May bedelivered to.any ſtranger for and inthe behalf, and to.the uſe made. - 


138.48, fhim.to whom.it is made yithour authority." .. ButiF it be delive- 


red 


oe mnneu_g——_— 


58 A Deed. | Chap. 4. 
red to a iranger without any fach declaration, intention or intima< 
tion unleſſe it be in caſe where it is delivered as an eſcrow;: it ſeems 
rhis is not a ſufficient delivery.” And yet if an! Obligation:be'made Dyer 192, 

| to the uſe of a third: petſon expreſſed by the deed,” and the obligor - 
qi deliver it to him to whoſe uſe it is made ; this is ſaid tobe-a pood c,,. , 
"34 ; In reſpeQ of rings! 6 'And albeit it be delivered before or after the day-of. the Plow: 492: 
|| the time. date of it, yet it is good enouph:: -but-if-it be delivered beforecit be 
4 In reſpe& of fealediir 15 nothing worth. And where: it is deliverbd beforethe OT. 
the manner and Yate, yet in the pleading of it if'muſttotbers ſerforths)/ oh oo 
order ofdelivery. '' 1f 7 have ſeale@ my tieed, ant after T deliver! it r6 himrowhom 52:7 137 
Tx it is made, or to ſome other by his appoititffient andſzy. nothing, 157.0. @- 
F4 this is a good delivery : Soif I take the deed in'my hand and uſe 5; #5 q; 
LN, theſe or the like words ; Here take him, or this willferve;or I'deli- ps nah 
J's] | ver this as my deed, or I deliver him you ; theſe are deliveries.-S0 | 

[ | _if Tmake a deedof land to another, ' and beins upon theland; 1 

| deliver the deed to him in the name of Seifin of the Land ; thists a 

good delivery. So if the deed be ſealed and lying in a window, or 

on 3 Table, and I uſe theſe or the Nike words, There he is, takeit as 

[1 my deed; this is agood delivery and doth perfert the deed; for as 
K ' a deed may bedelivered by words without deeds, fo'tnay it allo be 
O11 delivered by deeds without words, 'But' if a'man ſeale and acknow- Adjuaged 
ledge before a Major or other, Officer appointed for that purpoſe a 718-37-* 
writing provided for a-Statute or 4 recogniſance, this-acknowledp- 
ment before ſachan Officer fhall not/21iount t6:4'delivery of the 
deed fo as to 'make it a' good Obligation; if it lappetinot to. be a 
good Stature of RecoSnilines,” oo TT ten ir et 7 
Asan Elcrow  Thedelivery of a deed as an Efcrow is faid to be where-one doth 1. 8. 
Wd. make and ſeale a deed and deliver it units a ſtranger untill certain F<, ©: 
condirionsbe perfonitted, and then tobedelivered'ts him to whom 141.5. 47 
the ted is made to take effeca3 his-deed; - 'Hhd fora min may de- * pogo 
; liver'a deed; 2hd fuch'a-delivery is:£00Y. -But in this Cafe two reku- 142. 138. 

tions mult be heeded.” 1. Thatthe form of words ufed in the 543 74%: 

delivery of a deed in this manner be apt and proper; 2, That the mencs & 

deedbe delivered to one that is aHtringer toit arid inot ro the party Pet: 3 

hitnſelf to whom it is, made: 'The words thetefore' that are uſedin 137. fupe: 

 thedelivery muſt be after this niatinet, ' ] deliver this ro you's an TI. 
eſcrow to deliver: tothe patty as my deed updn- condition that he 

do deliver you 201. for me, or upon condition that he deliver up 

theold bond he hath of mine for the- ame mony, or as the caſe is. 

F' Or etfe it muſtbe thiis. © 1- deliver this/asan Eſcrow'to you to keep 

7 untill ſuch a day, &c, upon. contitioh-that ifbeforethis day he to 
. _ * "whom'the Eſcrowts made ſhall pay to-me'rol:orgive'to mea horſe, 
or infeoffe me, of the Matior of Dale; {of perform” any other con- 
dition) rharcheh you' Thall deliver this BIcrow' to him'as my deed. 
_ Forifwhen I ſhall deliver'thed&(l tothe Rtatiger, 1fhall uſe theſe +... .. 


Or 


Fl 


36, 


Co. 


Nut 
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 orthe like words, [7 deliver this to yowas my deed, and that y 
ſhall deliver era 10 95/  g'v" contiions Or 1 Jl 
ths to-you atmy;tleed-.tedeliverto himitowhom- it is rhade'y me 
he comes te: London, 'in theſe caſes the” deed doth rake * effe 
preſently and the py is 'not' bound to perform any of the 
conditions. So- it. muſt- be. delivered to-a' firanger , for if x 
feale my deed: and detiver'iit to the :party himfelfe ro whom it 
is made as 'an Eſcrow? upon” certain; conditigns &e, in this cafe 
tet theform. of 'the words be wharir will; thedelivery'is abſolute; 
and the deed ſhall take effeR as his deed prelemtly, and the party is 
not bound-te perform the conditions; for, /» traditronibus Charta- 
Fitz. Fain 71498 907%: q odd de hmnds ſed quod: falturs oft mſpicitur. ©But in the 
6::cone- firſt caſes: befor where the deed is deliveredto- a range? and apt 
"_” wordsarenſed&ipthedelivery theteof;/icivof no more force uritill 
the conditions-be-performed thensf-Þhad made it and fyd it by 
me and not delivered it: at/all, and therefore in that caſe albeit the 
party get itinto: his hands: beforethe conditions be performed, yet 
he canmakemno uſe of it at all,-neicher wilt ic. ds him' any good, 
fliem. f Burwhen thecondirions-are perforinediand the deed: is: delivered 
over, then-che:deed flml] take ar muctiefſectas if it were- delivered 
2s. 3- 35, immediately'toi the patty'to whom it is made, Tand'no-att of God 
, or man-can-hinder or prevent this effe@then-iF the party that doth 
_ makeitbenorat thetime- of making: thereof diſabled ro make ir. 
© He thereforeithat is'truſted witty the keepirig and: dalivery. of ſuch 
. 2 writing ought:norts:deliver it beforethe conditidns be perfor- 
med, and whenthe conditions: þe' performed he ought not to-keep 
it but to deliver-it to the party. 'Forit:may'be madea queſtion whe- 
ther the deed be perfe> before he hath delivered it over to the par- 
co.5. 34.3. by accordingto: the authority given him. Howbeit it ſeems the de- 
36, livery-15good , 'for-it is faid-in this caſe that if either of the parties 
to the deed dye before the conditions' be performed, and-the con- 
ditions be after performed, that the deed is good, for there was tr a- 
ditio inchoata in the life time of the parties, & poſtea conſummata 
exiſtensby-the performance of the conditions it taketh his. effec by 
the firſt delivery without any new or ſecond delivery; and the ſe- 
condideliveryis:but the execution and conſummation of the firſt 
Co.3.35,36. delivery, Anditherefore if an-Infant, or woman covert deliver a 
deed as an: Eſcrow ts ai ſtranger, and: before the conditions are 
performed: the Infant is become of full age, or the woman is become 
le; thedecd imtheſeicates is not beconiegood: And yet if a 
difſeiſee makea deed purpotting/a;teaſe for years;- and deliver it to 
ſtranger out.oftheland as an Bſcrow; andbid bit enter into the 
_ . land, and deliver ira&hisdeed;and he'do ſoy; this is a good deed, 


See infra at and 1p {o:that:to-fome purpoſes it hath relation tg. the Relation, © 


the firſt delivery and to ſome purpoſes not.. 
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60. W- .Deed. Chap:'4 


| Double Delivery: , Incaſe where a deed is:meerly void and doth take no-effe&' by. Petk. 5es. | 
is fiſt delivery ,.as where awoman-covert dothifeate and (deliver: 377; 
a.deed,”, ofthe like ,' and;ſhed afterbeing ſolesifter-herihusbands © 
|; death doth deliver the,deed again, -in this caſe-the deedis become 
| | ' $00d,$0 where a deed originally good doth become void by matter 
+ 4-96 ex poſt fatto , as by breaking the Seal orthe like, if the party:toi:the Boos. 
41 deed ſeal.and deliver it again; -by this[means. the::deed-is becoine $09 
| 6907 ABaID. But regularly there may;not;betwo-ideliveries) ofi a. | 4.13, 


ed,” for where'the. firſt {elivery'dosh take anyreffeRt-aall;! the! 
ſecond delivery is void. ;:- '-:2b 2: 7.50 ode Hin hen, ads br 
l . ® And therefore it is held that- if an: infant or man by-dureſſe *P<k.Set. 
8:8 | of impriſonment do make ſeal-and deliver 2 dee $6:\{in- which '* +5000 
F489 caſes the deed'is. not yoid but: vaidable!) 4 ani; after-the- Infink 
being of full age, .or the man)impriſoned being. at-large, -doth 
deliver this deed again the. ſecond time; this ſecond deliveryiis void; 
Debile fundamentum fallit opus.” ; So if a man be diſſeiſed and make 4 - 
- wn . ; : . +4. 
a leaſe for years in writing and deliyer the. deed, and after deliver 
it uponthe ground , this-ſecond delivery; is vod,: forthe firſt de- 
livery made it his deed ;. but;if be had delivereditias: dn -Efcrowito 
Th be delivered as his deed uponthe-pronhd } this had- been-a! good, 
$1641 Subſcribing of the ſecond delivery. And by all this that: hath been ſaid-it appeareth,: New Terns 
Mo parties name or that the putting to or ſubſcribing of the parties name or mark to the -—4; gg 
mark nor necefia- deed he is to ſeal is not eſſentiall;: for: a: deed may; be;:good- albeit; Jac. Scor 
= rie, the party that doth ſeal jt: doth never ſer his.name or his-niark to ic,; ** 
j ſo as it be duly .ſealed,and delivered; : But,it:is.the:beſt and: ſuceſt 
[1 way notwithſtanding to; haye the name, or. mark of the party ſub-- 
ſcribed, for by this means 7the deed may be the better proved when 


- - 


_ 


the witneſles are dead. 


Note, . Note, here that albeit a writing or: Eſcrow: that; is not ſealed - 
agd delivered in marner 8s aforeſaid may not bemſed inor; pleaded 
as a deed,; yet it may ſerve.and be uſecbas an evidence and-proofe of 
the agreement contained therein, '; Arid whatſoever: may: he done 
by word without any writing may. much more and betcer-be done 
oy OK ing unſealed or ſealed, though itbe notdeliverted as: afore- 


lik Ef idicaGed eaS wth > F130 TOI V3 11695-18411 55:5 
6. In reſpc& of And the laſt thing required: in; everywellmade'ideed-is,.thax, it 
the groundand haye a good foundation , and beito a good end;; for albeit-a deed 
end of it. have all the qualities of a good deed before required, viz..thatit 
be well made, read, ſealed, and delivered, yet. it may be void. or at 
leaſt ypidable for other. cauſes, 25 whenit-is:eitherunjoſtlygoren 
and.obtained, or corruptyin purſuit-and-execution of ſome diſho- 
neſt agreement, or to adiſhoneſt end or purpoſemade. A:deed there- 
"Ae . ; FELL : | Co. 2.9. 
| Mazaſſe or pu- fore whether it be a feoffment, gift, grant, leaſe,releaſe,; confirma- 3c1t 5.8. 
| rſſe. Zuid, tion, or obligation that is made or obtained. by: manaſſe'or- dureſſe, 16. Dyer 
3, when one doth threaten another to kilk or maim his af hewill 3:32 © 
| not 
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an-Obligation, feoffement or any other deed to him at whoſe ſuir. 


A Deed. 


not make him ſuch a Deed, or doth impriſon another untilt he make 
him ſach a deed, and thereupon he make the deed, a deed thus ob- 
tained by force-and through fear to avoid danger is; yoid and will 
not bind him that made it nor availe:him.to whom it-is made. In 
which matter theſe things muſt be- obſerved. 1. That there muſt 
be ſome threatning of lifeor member, or -impriſonment, or ſome 


- impriſonment or beating it ſelfe, for if1t be-onely a threatning to 


take awayicoods;ot to burn.a-houſe, or the taking and keeping of a 
"mans goods, or the like,this will not make the deed made upon that 
occaſion to be per dxreſſe.' 2, It muſt be a threatning, beating or im- 
priſonment of the party himſelf that doth make the deed, or of his 
wife; for if it be a threatning, beating or impriſonment of any other 
beſides the party himſelf that doth make' the deed orhis-wite,. this 


will riot make the deed tobe by dureſſe. 3,-The-threatning, beating 


or impriſonment muſt.be to- this end, and hereupon the-deed mu 
bee made, for otherwiſe the' deed. ſhall- not be faid, to bee by 


dereſſe, As for. examples. If foure doe threaten, one to impriſon 


him f he .will not ſealea deed to one 'of them 4./ and he do ſo ; this 
-deed ſhall be faid robe gotten by'd#refe; and therefore void. And 
if one threaten a man ro kill him unleſſt fie will ſeale a deed to-him 
and three others; and he do fo ; this 1s;yoid as to all the foure. -For 
if one threaten another to kill or. maime him if he will not ſeale a 
deed to a ſtranger, and thereupon he doe ſo; this is void as if it 
were'to the party himſelfe,.- if:ohe threaten to kill;-wound, or im- 
priſonme to make me ſwear or promiſe to ſeale him ſuch; a deed, or 
impriſon me nntill- I do ſo, and afterwards at another time and in 
another place, when I amart liberty 1-do it accordingly : this ſhall 
be ſaid to be made by dzrefſe and void. -If 1 be in priſon.at one mans 
ſuit, and then another man doth cauſe me to be uſed more ſevere- 
ly in priſon to compell mee to. make him ſome deed which, I'doe 
thereupon make to him ; this deed ſhall: be ſaid to be gotten by 4x 
reſſe and therefore void, HRS . 
But if I be impriſoned at one mans ſuit (be the cauſe juſt or not) 
and being in priſon I make an Obligation, or any other deed.to a 
third man : this ſhall not be ſaid to be by. dzreſſe but is. a good 


deed, So1f one threaten meto.take away my goods,burn or break. 


my houſe, "enter upon my land, kill or wound my father, or mo- 
ther, brother, or ſiſter, or friend, or do impriſon any of them, and 
thereupon I fealea deed; this is good and ſhall bind me, So if one 
diſtraine my beaſts to compell-me co. ſeale a .deed and will not de- 
liverthem unlefle I doe fo, and threaten-me that if I take the beaſts. 
again and not ſealethe deed he will kill me, and thereupon I ſeale 
the deed : this is a. good deed-and ſhall. bind mee, 1f I bearre- 
ſted upon good cauſe and being in- priſon or under arreſt I make- 


aln: 


ths LP. 10 ? 


* 
. de TI; . 
E ns art 8 hed nn 


- —_— 5 _ 
goOerm—Ieyp pee? Z . Br 
- - 
are <A CRS L > 0 
4 hn Aw POURS I/>s > 


E ſtoppell, 


Ulury, ud. 


A Deed. Chap. 4: 


am arreſted for my enlargement and to make him ſatisfaQion ; this 
ſhall not be faid to bee by durefle, bunt is good and ſhall \bind-me. 
And thertforeif Auditors in an account do commit an accomptant 
to priſon, and then he make an obligation to: his maſter for the Ar- 
rearages.this is good. And if one in priſon for felony grant a rever- 
ſion of land to another to help him ont of his trouble, this is a good 
grant. If A and Benter into an obligation. upon the. threatning of 
B onely, this is a'good obligation' by: A thaf. was not threat- 


ned. 


Andif one mike an | Obligation by dureſle, and after being At Bro- Defe. 
large take a defeſance upon it, this makes the- Obligation good a- ** 7: 
Sin, and the obligee'is concluded to fay it was by durefle, A Deed 


alfo made upon orin Purſuir and execution'of an uſurious contrad, 


7. ſuch a contract as whereupon the fender is ſure to have in money Terr s of 
of monies worth for the loane of the thing above the principal (2e oa 
more then after the rate'of 81. forthe 1001. by the year allo is void. 37 i. 3, 
In which matter theſe cafes are to be obſerved. If one 6, Decembris 5999-2 , 
borrow 3ol. untill the ſecond day of 7x»e next following to be patd 2: Jac. 
then for it 331. for the principall-loane if the ſonne of the Obligee (555 * 
be then ative, and if he die before that 'time, that then he ſhall pay 
but 271. which is lefle then the principall; in this cafe this con- 

traR is nſurious and corrupt, and therefore the Deed that doth con- 

tain tf is void. ETC 

- If one borrow 1001, and for this mortgage land above the value Co flers 

of-$1, by the yeare, on.condition that if the Mortgagor pay the mo- 5&1. . 
ny atthe years end, thatthe eſtare ſhall ceaſe; this is an uſurious Jac. 8.8. 
contra, and therefore the deed whether it be a deed.of feoffment, 

Srant, or teafe containing it 1s void. So if T lend another man 10l:; 

for a yeare and take-ſecurity by Statute or Obligation that the 
borrower pay mee'the lender 20l.; for it ; this contract is uſuri- 

ous, ard therefore the Statute and: Obligation void. But if the a- 
Sreement and Statute or Obligation be, that if the borrower pay 

not the rol, within the year that then he ſhall pay 2ol. for it; this 

is no ufury, and therefore in this caſe the deed is good. If one 

come to me to borrow-5ool.: of me and tell me he-is unable to pay 
1t together, and therefore he defires he may pay if. in twelve or 
thirteen years, and doth offer therefore to give me for my kind- 

neſſe 206}. over and above beſides the uſe to let him have it fo, 

and then the Fool. the intereſt, and the 200l. is caſt together, 
and fo we agree upon an Annuity of Sol. per annam for four- 
teen years,/ which is affured by Conveyances unto. me; tn this 

caſe the contraR is uſurious, and alttheafſurances- made to perfet 

it are void. And yet regghrly where the principall mony is loſt curizHi 

the contra& is notuſurious, If a man defire to borrow of me 100). 14Ja FI 

for a yeare and 1 am content to ket him/have it for the uſe-of fa caſe, 

ut 
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Chap. 4: 


A Deed. 
but withall Tcompell him to take a Jeafe of me of a houſeat 66 1. 
rent-which in truth is worth but 3© 1. this contraR is nfurious, and 
therefore the aſfurances thereupon made void, Ze fc de fimilibres. 
But if a man the 19% of 7-ly 1579. grant mea rent of 201: per 
annum for the lone of 1601. to be paid every half year, and the 
firſt payment at Chriſtmaſſe 2580. and it is agreed between us 
that if he pay The xool. the 19® of Izly 1580. thatthen the rent 
ſhall ceaſe; this contraR is not uſurious, and therefore the afſuran- 
ces thereupon made are not void but good. But if in this caſe 
there be a private or collaterall agreement between us thathe ſhall 
not pay the 1001. and redeem the rent,and that clanſe be put in on- 
ly to evade the Statute, then js the contra&t ufurions. notwith- 
ſtanding and the deeds and aflurances thereof void... Et fic de ſimi- 
libaus, Tf one borrow 1601. after the rate of 81. per ceyta»n, and 
the borrower do afterwards pay part of the principal! atid all the 
ufe within the year ; and the lender doth receive it, or the lender 
doth ſue for his mony within the year ; thefe ſubſequent aQs' do 
not make the contra or deeds or afſurances thereof void, for it is 
a ruſe, that if the originall contract be not ufurions, no. matter ex 
poſt fatto can make it fo, If one borrow of me 10.1, ant bind him- 
ſelf to pay me by a day , and moreover bind htmſeff thatif he. pay 
it not by the day, that heſhall pay me 201. for it ; this contra 
and the deed for perfection of it are good, for this 1s not ufurious, 
for all Obligations with conditions for payment of mony lent are 
of this nature, And yet if one borrow 1001. of me and for this 
mortgage land to me of a greater value then8 [, per an»4m on con- 
dition that if he pay the mony at any time before the years. end 
then the aſſurance to be void ; this ſhould feem to be an uſurious 
contra, for tn this caſe Iam fare to have by the agreement more 
then after the rate of $ 1. per centam, and fo tt 15not in the laſt caſe 
before. If one borrow 160 |. fora year and give the Broker 20 1. 
to procure it;this will not make the contra nſurious nor the aſſu- 
rances void : but for this the Broker may he puniſhed. 


Alſo all Obligations made to a Sheriffe contrary to the Statute- Obligations. 
of 23 H. 6. ch. 10, are voidor at leaſt yoidable by pleading, made to a Sher- 


But of this ſee in Obligations 5»fra. A deed alfo made containing riſe STEy £0 
e 

Collufonin 

Ke x : fraudulent con-- 

it is to this purpoſe provided bya Statute-Law , That all fraudu- veyances. 

tent conveyances of land or any rent or profit out of land made by 1: To deceive 


whomſoever with intent to deceiye or defeate any that ſhall pur. Purcbsſors. 


the Grant of any thing wtth intent and of purpoſe to deceive and 
defrand onethat ſhall afterwards buy the ſame thing is void. For 


chafe the land or any rent or profit out of ir for mony or other good 
confideration of the fruit and effect of their purchaſe ſhall be void 
againſt fuch purchafors for fo much as they buy and againſt all others. 
thatcomein by or uader them, But all fuch conveyances. as = 
made. 
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Ul. 64 A Deed, + Chap. 4 


Of made 603 fide and upon good conſideration are-not to be accoun-: C> 3. 3:. 
[5 4 ted fraudulent, For the better underſtanding of which Statute and. 
TY | theLaw intheſe caſes obſerye,. That conveyances:b0x4., fide are op- 
Lf poſed to. ſuch.as are upon, and with any truſt expreſſe or-implied : 
Lt And good conſiderations are ſet. down in the Statute to diſtinguiſh 
BBY: from ſuch as are not valuable,as nature, blond, andthe like. If one 
AF convey-land with a preſent or future power; of revocation or al- 
wil eration. at: his will that doth convey, it ;, this ſhall be ſaid a fraudu-- 
V4 lent conveyance as againſt him that ſhall. afterwards; purchaſe this, 
land : So.that if, one convey his land tothe uſe of himſelf for life, 
| and after to the uſe of divers of his bloud with a future power, as 
*02 after the death of H, or after ſuch a day to revoke it, and before the Co.3.8:.3; 
TIF day he ſell this land to a ſtranger. for a valuable conſideration; in 
4 this caſe the firſt deed. ſhall be ſaid to be fraudulent and void as to 
ity him thar ſhall purchaſe the land to do him any hurt. - And. if one 
| convey land with ſuch a power of revocation, and after with an in- 
tent to defraud a purchaſor make a feoffment to a ſtranger to ex- 
tin the power , and after ſell the land for valuable conſiderations 
to a ſtranger ; in this caſe both the. firſt and the ſecond deed as to 
ji þ the purchaſpr ſhall be.ſaid to be fraudulent and therefore void. And co.s. 7: 
Ine if rhere be grandfather, father and ſon, and the grandfather makes , 
LIN a leaſe for 100. years to the father, and the father to prevent the 
ls drowning of the leaſe by the deſcent of the reverſion to him doth 
| aſſigne over the leaſe to certain friends of his. totheuſe of his: ſon 
an -infant under pretence to pay debts, the grandfather dieth, the 
*F father doth continue the occupation of the land and maketh eſtates 
and doth all aQts as owner of the land, the ſonne payeth no debts 
and the aſſignement (albeit divers perſons of quality were named 
aſlignes ) was delivered to one, of the aſfignes of meane eſtate in 
private, and after the'father doth ſell the land for valuable conſi- 
deration, in this caſe this aſlignment ſhall be taken to be fraudulent 
and void asto the purchaſor. And if the father make a. fraudulent 
conveyance and zfter continue the occupation of the land and it 
deſcend to the ſonne after the fathers death, and he ſell it for yalu- 
, able conſideration ; in thiscaſe the purchafor may avoid the con- 
 veyance. made by his father as wellas if it had been made by, the 
 ſonnehimſelfe, and that whether the ſonne be privie to the con- 
veyance made by the father or not. And if the fraudulent convey- 
ance be made to the Kins, yet it is-void as to a purchaſor as if it 
were made to a common perſo :, . And therefore if there be te- 
T nant 1n tatle the remainder in taile or in fee, and he in the remain- 
i, 1} der perceiving the tenant in taile doth intend to ſell the land and 
| barre him by a common recovery doth ſell his remainder by deed 
| - inrolled tothe King, and after the tenant in taile doth ſell the land 
by common recovery for good conſideration, inthis caſe the Pur- 
| chaſor 
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dd confi efat tion maketh gray 09700 to I at 

2rmerileaſe 3). this conveyance ſhall be void as to the 

e,-Andat-4 make adcaſe to.B for years upon good con- 

- after he-mak 65 another leaſe tg Cofthe ſame ching 

rmi9;begin atth | ood amd valuable 

conf>lorayiaſes , and?B dot bi not diſcover his but rives this bargain 

with C, and is witnel eto this no leaſe, and the fir leaſe i iS not 
exceptoinche ſecond hipgaſe chef 


conveyanch hg ſhall he ayoid 
ſuch conveyancesand deeds 'tmade!as before ſhall never beſaid to be 
fraudulent and void asugainftihim that ſhall-have the thing after= 


wards if hedo nor gi e 4 valuableco fide ation for it, And:there- 


iKE.416t ſe that would be fraudu entand void 25to ſuck 


A purchaſor to-4, andafterm a fide to-B, but 
withoutany rent or fine giver nfor- it; in this rafs the firſt leaſe ſhall 
not befaid tobe fraudulentas —_—_—_ Come leſſee, & therefore 
not void, Soifone covenant forth ncement 0! by Is | 
&c. to levy a fingof land by a« | 
after of his iſſue-male £ and before he day'h 
fraudulent for many years! = oY _ ch | 
accordingly ; in this caſe-thi ee good-and-ſhall 
be fraudulentand yoid: dy.this Statute as againſtthe iſſue in taile.So 
na what fo: te waſt be perſwaded to 
$lands: upon fome-: Bhi Ws 5 friend s of purpoſe to mainfaine 
himſelf Sith it; andaft rfome of his lewd companionsinveigle him 
and get him for a ſmallfur- of monyto conveigh itto them ; inthis 
caſe the-conveyance-firf made ſhall not be ſaid to befraudulent as 
gainſt theſe purchaſors; and therefore it is good againſt them. And 
if onethat hath a term for-60/ yearsifhe live ſo long make it'a- 
7ay,- and then he-doth poſe a leaſe-for 90. years abſolutely ; 
y indeneuy y : reciting this forged leaſe for valuable and 
deration do ſharguin and ſel this: forged leaſe and all 
eland#& FS, in-this caſeit ſeems that the firſt leaſe 
hat che pu urchaſor w099 ore ache for- 
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I Deed: 


by other Statutes. Thar all feoffments, oY grants; Fenktions, F. 
_—_— and: conveyances of lands, tenements-, herec taments, | 
ds and chatrells, or any rent, profir, or commodity þ it of land 
T ode byfidad or cbiloGon of truſbeo him that mddethe ſaine, 'or 
otherwiſe with-intentro hinder anddelay;or put off, ot put by Cre- 
ditors, or others of-their-juſt-and lawfull "ations, fairs, debts, ac- 
compts.,. damages, penalties, forfeitutes, hariots, mortuaries, or re- 
liefes ſhall be yoid as againſt them to-whom ſuch thing ſhal belong, 
and he may recover the thing notwithſtanding;-bur-all;ſach as are _ 
made bon4 fide, and-upon good confideration;arenottobeaccoun- 
ted fraudulent by this Starute: For the better underſtanding where- 
of theſe caſes following are to be heeded, If a man a little before his 
death-make:a conveyance of his land to his' children or 'friends of 
his bloud witli-a proviſo? to-make'it void at-his pleaſure; and he 
rake the profits of it as his own, or make a conveyance of 'it-to 
friends to the.intent they ſhall not be fubjeR tothe payment of- = 
debts, hiaving bound liimſelf and" his heires by any eſpecialty, 
ro the intent that'a warranty and "aſſets ſhall not bind- his Ts 
for other land or the1ike, in this caſe this conveyance ſhall be void 
as: to: them/that- ſhould have relief-upon' this4and by diſcent ; 
and'eſpecially when the conveyance isimade- after the fakes begun ; b 
and moreeſpecially when any judgement:is had upon: the ſuits a- 
eainſthim that doth make the deed. *And fo alſo is: the law for 
goods.. Andtherefore if one be'indebted to 4 201. and to: Bol. co.z.804, 
and'be poſſeſſed of oods to the yalue of 201, and Adoth ſne-the ag —_— 
debtor Foe his:201, andhanging this-ſait; the debtor ſecretly makes 54: 
a 'generall deed of gift of. all his chattelsreall and perfonall 'to B 
in ſatisfaction: of his. debt, and yet.doth afterwards continue the- 
occupation-and uſethe goods 4s bis own, ad after: getteth judg- 
ment and execution 3: in this caſe-the- deed WE Sift to-B- ſhall be- 
faid to be fraudulentand therefore void 3s ain: Soif in this- 
caſe he'give' all his:goods to/B in ſatisfaQion of his. deb; 'and be- 
fore any ſuite begun by A, with any expreſſe or implicite tfuſt, as 
0. the intentthat-B ſhall be favourabl tothe debtor; orthat if the- 
debtor-provide the mony:that heſhall have the goods agann, or. that | 
tie ſhall ſuffer the debtor to-enjoy and'uſe the goods andpay*him-+ 
as he can; in. theſe and the like caſes the'deeds ſhall be {ad to 4 
fraudulent and void, for howſoever itbemade- -upon good 
fideration; yet it is not made- bond fide, $0 if one1 > onſider; 
of naturall affection, or for no confideration/ 1 his goods 
his child, ovcouſin bod fie, this ſhall bes youd deed Fas to the Cre-- 
Gone fe de fimilibus, . So if one give; oy bi Tongs and hs 
(s-to hisexecutor in his life time by-deed'0l Bi ift; * this ſhall be ſaid 
*b ulent and ſhall be void as to Cr ;: And albeit thoſe - 
deed of fraud is made know: otl t of the fraud, yet is 


the- 


, Ain tw, Ow: C5 


| Go ©. - A Deed. 
thedeedfmudulentin that caſe alſo.as well as where they are pri 
Coz.25; VietOte Tf after a Commiſſion of Bankrupts be ſued out thedebtor. _ 
make a Yeed of gife of all his goods-to one of his Creditors it1ſa- 
tisfaRtion of his debt; in this caſe'this deed fhall be void-as againſt 
the reſt of the Creditors and-as to the Commiſſioners, and they: 
may order-itwith thei reſt:of the eſtate notwithſtanding.. But iF 
zy the wo <1, bona fide" and+ for :valoable: conſideration mortgape- his land 
Jugs of whereof he hath a term-of-years to B, npon-condition thar'if he 
;Car. in Tepay the mony to.B a year after that he ſhalljreenter, and 
_ doth covenant with 4, that he ſhall take the profits.of it until 
bers caſe, That time 8c, A doth not pay the mony, and B hoping that .he 
bo. z will pay-itin time'dorh: ſuffer :him to continuein*poſleſſion and 
as take the profits of "it two. or three years after ,'-and'in the: interim 
- judgment'is had againſt '4j upon x bond'and execution awarded ; 
in this caſe execution ſhall not be made of this leaſe}, for this deed 
of mortgagefſhall not be faid'to be fraudulentas to the Credicor,for 
whena conveyance is:notfraudulent/at the time of themaking of ic 
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| x ſhall-never eftandulentforany matter ex poſt fatto. 
Te? If Abe feiſed of the fifthpartofthe Manor of B, and Z.of-rhe 
Miller & 6" part, and AZ*cometh to 4 to buy his -part, and-after IL 
o*cat. faith to 4, my Counſell telsme I cannot ſafely buy of you unleſſe 
B joyn, and: after B' doth: grant a rent charge of 15l-per annum 
out of this Manor t6'Cher 'fonne and the: heires of his body in 


83 conſideration of natural} affetion (and this' was about 19 fac, C 
» being then but about three years 'o1d)with proviſothat if D (whom 
B- did then intend” to marry) grant tothe ſaid C the like rent of 
151, andfor the likeeftate out of 20. land by the year of the 
land of -B, thenthe faid'grant to be void,” andafter the ſaid 4 
bought the 6*: part ofthe ſaid Manor of B,and D herhusband be-. 
ing-intermaried, and*after 4; B, and D her husband joyn in the 
grantto 21, and in this caſeit'wss ruled that this grant to C was 
$3195 not fraudulent and void; Tf one doth” hotd his land topay a hariot 
© © atthedeathof everyone that dyeth tenant in fee ſimple, and he in- 
feoffe his ſonne and heir in'confideration of naturall affe&ion and 
mariape to be hid between the ſonne and /,, and the:fon (to pre- 
vent theDower of his intended wife during his fathers life ) makes 
a leaſe for forty years unto his father if his father live ſo long , 
and afterwards:the mariage'is had, the father payeth the rent, the 
ſonne doth fauit:of Court forthe land and-after the father dieth ; in 
this caſe this Teaſ#'thall not be faid tobe fraudulent: as toithe 
Srat-52.H. Lord to deceive him of his hariot becauſe'it was made to another 


109.34:;H, d WAS ng Fe FRE 
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bo. sx A. deed alſo made'todefeat-the' King or other Lord of his 2 Todeeriv 
59.Plow.49 wardfhip ſhall be void; as to'a third-part of the thing-cor 2 Lords of their 


9. -** And therefore if any tenant that _— of the Ag," = 


— _ 


-" ta 


thier Lord: niake a feoffment or other conveyance to his kind toide- 
feat. and defrand the King or Lord of his wardſhip , 'primer ſei- 
YE fin or.any_other benefitappointed and preſerved for the Lord'by' 
Fit | the Statutes/of -32'and 34 H. $. ſhall be void as to third part. 
| thereof againſt the King orjother Lord who ſhall notwithſtanding. 
31 WY have their wardfhip and other benefits, a#if none ſuch were made.” 
$441 | As if ſuch a tenantby deed enfeoff@his-linealtof colliterall heire 
within age,,or make a leaſe -for life the, remainder to his heire,' or 
make a-gift in taile the remainder in fee t5 his heire, or make a 
Te feoffement»on: condition that he ſhall reinfeoffe his heire at his 
Wy | full age;-or make a feoffement for the payment of his debts; prefer- 


ment.of his wife and children, or infeoffe anotherto the intent that 
he ſhall take the'profits till he have-an heire male and then ro rein- 


f feoffe him ;-all theſe arefraudulent;ji-and void asto a third part of 
{hi | the land, and as againſt the King-or other Lord'in reſpe& of the 
Eg) benefit they are to. have" of andby the land.: But no conveyance 
ms in theſe caſes ſhall be. faid to'be-fraudulent” and fo void for two 
411 parts. of the land; Andif'one make/afeoffement-of hnd to two 
| (whereof his heir is one)* and their heires for mony or other va- 
mas luable conſideration; this ſhalt norbe ſaid to be a'traudule. t con- © 
0 veyance of any part, So if ſuch a joyntenatit make'a feoffment of 
Me his- moity-to a: ſtranger. * And in. caſes where the feoffment is 22 
10} fraudulent for a third part-as before," ifthefeoffee dye or make x | 
feoffment over bona fide before” the death of -the Anceſtor; in theſe 
caſcsthe.deed isbecome+ good again, andthe colluſion gone: If a v4: 459. 
= man for fear of:debts. convey his lands to | friends with-condition Co-'»: 57: 
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And if the alteration be made by the party himſelf that oweth 
the deed, albeit it bein a place net materiall, and that it tend to 
the nnrartaſte, of the other party *and his own diſadvantage , yet 
the deed.;is hereby become void. But if the alteration be made by 
the party. himſelf that is- bound by the deed in any materiall oc 
immateriall part thereof, or a ſtranger without the privity or con- 
ſent ofthe owner of the deed ſhall make any ſuch alteration in any 
part of a deed not materiall , asificbea deed of a grant contain- 
ing aleaſe for years, and there be inſerted between | To have and 
to hold Jand[ for 30 years] theſe words [from henceforth :] Or if 
it be an obligation and there be inſerted between [0b/igo me] and 
[_per preſentes] theſe words [Execatores meos] in both which caſes 
thoſe words are needlefſe and without any fruit at all ; hereby the 
deed is not hurt , bur it remaineth good notwithſtanding. But if 
the Alteration be before the delivery of the deed, beit whatſoever 
or by whomſoever, it will not hurt the deed, And herein it muſt 
be obſerved thatthen a raſure, &c, is moſt dangerous, and the 
deed thereby moſt ſuſpicious when it is in a deed Poll, andthere is 
but one part of the deed ; and when the raſure or other alteration 
1sin any materia]l. part. of. the deed; and when the alteration 
makes tothe advantage -of him that doth owe the deed and to the 
diſadyantage of the other that made it; and when there doth ap- 
peare ſome other thing to be written before ; and when there is no 
other part of the deed, recitall,defeaſance,or other matter to which 
this may be compared, and that may make it appear to be before 
the delivery ; and when there be other parts of the deed or other 
matters whereunto this being compared doth not agree in that 
hen the deed hath been in the 
ſmoke , or any ſuch like means hath been uſed to cover the alte- 
ration. And in theſe caſes the matter was anciently uſed to be 
tried by the Judges upon the view of the deed ; bur it is now uſed 
fo be tried by Jurors, whether the raſure, or other alteration were 
before the delivery of the deed or not. = 


And if after the ſealing, delivery and perfection of a deed, the 


' ſeale thereof happen to be brokenoff, or to be utterly defaced, ſo 
that no ſign or print thereof can be ſeen, or it appeareth to have 


been broken off and it is glued, or the wax new heat and ſet on a- 
Bain; or the-labelf of the deed hath been broken off from the deed 
and, is ſewed on again; or the deed is new ſealed with other wax, be 
the ſame by whatſoever means, or whomſoever unleſſe it be by him 
and his means that is bound by the deed ; iri theſe caſes and byeither 
of theſe means the. deed is become void. [But if any peece of the 
ſeal remain fixed to the deed, and there be any print left upon thar 
peece ,; the deed doth continue good.- And if after- the ſeale of a 
deed be broken off the party that ſealed it doe ſeale and deli- 
| F 3 ver 
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2. By breaking] * 


or defacing of, ; 
the Seal, 
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40 | A Deed. a Chap, 4. ( 
verit de novo; by this means. it ſeeins the feed is become Sol apain, Kew, 
3 By redelivery And if a deed be delivered up tothe party that is' bound by it” r:in. 33m Ml 3f # 
ac cancelling $0 be cancelled and irbe fo; of if he that hath the deed Coth' by' = 
: apreementberween him and theother caricdFrhe det; "'by either © 2 
of theſe means the deed iis become void; But if an Oblig edeliver 
up an Obligation to be cancelled, and the obligor doe” not after- 
wards cancel! him, but the obligee happen-to get him apain into his: Coe 1 
hands and fue the obligor upon him, the obligor hath'not any plea — 
to avoid him, forthe deed remains till in-force. MEN © | Brs 
4. By diſagree» And if an Obligation be delivered as an Eſcrow to a ſtranper to co.3.25.;, M 
ay be delivered to the obligee on cettain conditions, or to a ftran- {3 © 
ger to the uſe of the obligee, and when this is after rendred to the 
obligee he doth refuſe it and diſagree to it; or if an Obligation coal 
be made to a feme covert,and her-husband difagreetoir, inall theſe 
Agreement, . caſes the deed is-become void. And like law is of other deeds in 
divers ſuch like caſes. But the-party bound by the deed may not 
in theſe caſes plead nz eſt fattum tothe deed. And in theſe caſes - bo 


when the party. hath- once by his agreement made the deed good Co.1 
he cannot afterwards by his diſagreement: make it void: and when 
once,by refuſal) and diſagreement he hath made the deed void, he 
cannot by agreement or acceptance afterwards make it good. 
5« By Judgement A deed alſo. | in his originall creation may be afterwards Crow. Jur 


of a Gourr. damned or avoided by ſentence and order of a Court, and this is B;0%;** 
uſually done inthe Starre-Chamber. and in-the Chancery, and it 
Vacat of adeed, is wheit1it appeareth that the deed was obtained by ſome fraud, 
|  foxce, circumvention'or ſuch like practiſe, or when it doth apppear 
to be forged, or the like, _ FO 126. 17 "BT 
7. When.and For the anſwer of this queſtion theſe differences muſt be 0bſer- co.:1-:7. 


| mherea deed may Ved. 1. When a deed is void:ab initio, and when it doth become 17: 5.77 


28, 29, 


be good In part void by matter ex poſt faffo, 2, When the deed which is void” in 
af) 


yoid.in part” part from the beginning is etitire,and wheti it doth conlift of ſeveral — rl 
__ __— | clauſes: and'whenit doth conſiſt of. ſeverall clauſes when the ſe- 
Telnaes: | verall clauſes are abſolute and diftint, and when they are feverall 
another, Or noe, and yet.the. one hath dependency: upon the other, For if any of | 
© _ the Covenants of ah Indeature, 'orthe conditions of an Obligation. *- © Co. 
/ beagainſt Law; and the reſt of the covenants or conditions. be,S$ood = 
and lawfult.; in this caſe thoſe that. are againſt Law and the deed Nu 


a$to that part are void-ab initio, and the reſt and the deed as for- 
that part are good ab #xirio, So if three diſtin Oblipations are 
written upon a peece of parchment and the one of them only, is ] 
read tothe obligor,-and he being an illiterate mani ſealte and Fþ i- 
ver:the deed ; in this caſe this is a good deed for that which was - 
read and void forthe reſt ab 51itio. But if an obligation be for 20 1. 
and it be-read tothe obligor-an Obligation of 20's. this is void 
ferthe whole ab inirig., TJ FOO: ONES 


Co. 11,27, 
Kelw. 70. 
;3E, 39s 30, 


Co-11. 28, 
Fitz. feoff- 
ments and 
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Dier 27, 
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Chap. 4- 


If a deed be read as containing the grant or gift of aneſtate taile 


A Deed. 


and a letter of Atturney' to give-Livery of Seiſin, and in that ſenſe 
the-party doth ſeale it, and in truth it 1s a feoffement and-convey- 
ance of an eſtate in fee ſimple; inthis caſe albeit the letter:of attur« 
ney were truly read, yet becauſe it hath dependence on the eſtare, ic 
is void forall, _ | 

If a man be indebted to me 20 1. onk ContraR, and 1001, on an 
Obligation, and he puy me this 2ol. and Tam to make a Releaſe 
for it, and the intendment of the Releaſe is no-more; and it is ſo 
read to me being an illiterate man, but in truth it is a general Re- 
leaſe; in this caſe it ſeems it is good for ſo much as it is intended 
and was declared, and void for the reſt. 

If the condition of an Obligation be altered by Raſure, &c. the 
obligation alſo is hereby. become void, becauſe the condition and 
obligation are one deed, but if the Raſure &c. be in the defeaſance 
of an obligation, this will not make the obligation void. 

If a Deed contain divers diſtin& and abſolute Covenants, and 
any of theſe Covenants be' altered by addition, interlineation, ra- 


fare, or the like, by this means the whole Deed, and not that part 


4 H.8.29, 
Perk.fo.2, 


Co.1.173. 
Dier 127, 
SeeinLeaks 
Numb. 13, 


onely, is become void. | | 

If there be divers grantors, obligors, 8c. named in a Deed, and 
one of them onely do ſeal the Deed, this is a good Deed as againſt 
him that doth -ſeal, and void as to all the reſt that do nor ſeal, 
Andif divers enterinto Covenants by a deed ſeverally, and the ſeal 
of one 'of them is broken from the deed; in this caſe the deed is 


good ſtill as toall thereſt, but void as to him.. But if an obligation, 


or the covenants of a deed be joynt and not ſeveral, or joynt and 


ſeveral, andthe ſeal: of one of the obligors or covenanters is. 


broken, or the obligation or covenants be altered by raſure or the 
like ; hereby the whole deed is become void. 


_ If Ibebound in an obligation ro a Monk and 7 S, this deed is + 


void as to the Monk but good as to S:So if a Monk and I be bound 
to another ; this is good as againſt me, but void as againſt the 
Monk. And fo itis in caſe of a Grant. 

By a power of revocation or a condition a deed may be made 
void in part and continue in his force for another part. And there- 
fore it ſeems inthe uſual caſe where a deed is made. upon con- 
dition, That if ſuch og be or be not done, that the deed ſhall 
be void, or that theſe preſents ſhall be void ; that in theſe caſes 
the whole deed and all the covenants.therein contained are void : 


But if the frame of the condition be, That upon ſuch a thing to be 


or not to be done, it ſhall be lawful for the feoffor, leſſor, &c. to 
re-enter, or that the demiſe ſhall be yoid, without more words; 
in theſe caſes the eſtate onely, and thoſe covenants that are incident 
thereunto, as for quiet enjoying _ the like, and the deed fa 
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$. How and to- 
whattime a deed 
ſhall have relati» 
on, and when it 
ſhall Legin to. 
take cftc.. 


Relation. . 


A Deed. Chap: 4- 
that part onely is void: and for other covenants that ate collate- 
ral and. have no dependence upon the eſtate that the deed dotlt 
remain in force and is good ſtil], for a man may grant two aeres up- 
on condition to reenter into one of them. If it be intended that the 
whol deed ſhalbe void,the beſt way is to uſe theſe words; then theſe 
preſents and every thing therein contained ſhall be utterly void. ] - 
All deeds do take effe&t from, and therefore have relation to <, , 4 5. 
the time not of their date bur of their delivery : and this is always 5/77. 2* 
preſumed to be the time of their date, unteſs the contrary do ap- pier 307. 
pear. And henceit is, That if aStatute be acknowledged the 26 3'5.. Frm 
day of May, and the conuſee make a releaſe of all demands dated & Faits #7. 
the 25> day, and deliverit the 27*: day; that by this releaſe the 5-7 
Statute is diſcharged. And if the defeaſance of a Statute do bear 
date before, and the delivery of it be after the Statute; that the 
conuſor may ſhew this,and take advantage of it in avoidance of the 
Statute. And that if a writing be dated in the minority of an In- 
fant, and.be ſealed and delivered by him when he-is of fulbage, that 
this is x good deed and will binde him. And that if a releaſe be'ſup- 
poſed to be made by a husband to- barre a duty dne to the wife, 
and it be dated during the coverture, but in truth iris ſealed and de- 
livered by the husband before the coverture; that this ſhall nor 
barre the wife: the time therefore of delivery of a deed is 
material in all theſe and the like caſes, and this is always to be 
tryed by a Jury. And hence it is alſo, That if the next preſentation to - 
a Church be granted to two ſeveral perſons by ſeveral deeds of Fitz. Feoft 
ſeveral dates and the deed that beareth the laſt dare be firſt deli» £53. 
vered ; in this caſe he to whom this deed is made- fhall have-the 
Preſentation and not the other, whofe deed albeit it be-dated firſt 
yet is delivered laſt, And hence it is alſo that if a leaſe be made for co.;.:. 
years, to begin from henceforth, or-a confefione preſentium, Or 4 
aze conſeitionss ; that this leaſe ſhall be ſaid to beginfrom the time. 
of the firſt delivery, and not from the time of the date: 
And where deeds have a kinde of double delivery, as incaſe of C0.3.35:36 
a delivery as an Eſcrow , there they ſhall take effe&t from, and be 
have relation tothe time of the firſt delivery or not »t res valeat, Now-344: 
for if relation: may hurt, and for ſome cauie make+void the deed 
(as in ſome caſes itmay) there it ſhall not relate: But if: relation 
may help it, as in caſe-where a feme ſole deliver an Eſcrow, and 
before the ſecond delivery ſhe is married or dyeth, inthis caſeif 
there were not a relation the deed would be void, and therefore. 


 ynthis caſe it ſhall relate. So if. one diffetſe: me of two acres of 


land inD, and I releaſe to him all my right in«my lands in D, and 
deliver itto an.eſtranger as-an Eſcrow &c. until a time, and'be- 
fore that time he difſeiſe me of another acrethere ; in this caſe this 
releaſe ſhall nor. by relation extend to this other acre to barre me » 


of. 
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Chiſs's | # 
of that alſo. Butas re collateral aQs there ſhall be/no relation 


at alt inthis caſe: And therefore if the obligee releaſe before the 
fecond delivery , the releaſe is 'void and wil not barre the party 
obligee of the fruit of his obligation; | B74 
- If amanthat is party and privy 1 


/ 


in eſtate or intereſt; or one that 5. When'and : 


doth juſtifie in the right of one that is fach a party or privy ſhall Vherea deed 


plead x deed inany Court; although he- claim but parcel of the 
original eſtate, yer in this caſe he muſt ſhew the original'deed to 
the Court : _ 

of the deed ue tryal whereof belongeth to the Judges) . may aps 
prove it ſelf, z. that it may be ſeen whether the compoſition 
of words be ſatticient in Law or not; and then that it 'may'appear 


whether the eſtate be with Condition, Limitation, orwith power 


of Revocation, &c. to.the end'that if there be any ſuchthing in ir 
and there be no other part of it,the other party may take advantage 
of it, and then that it may appear to be withour raſure 'or inter- 


lining and the like, and alſo that it may appear to* be well ſealed. 
and delivered (thetryal whereof doth now. belong: to the Coun: 
try.) But ſtrangers ro eftate« tliat/ are neither'ipatties-Aiotiprivies, 
{Hall not be compelled to ſhew the deed thongh rhey make uſe- 
And when a (deeds thusſhexRed ifg:Conrtitmuſt remain - 


of him. 
in that Court all the Term-wherein-it'1s:ſhewed'iin' the cuſtody 
of the. Cuſter brevnmy, And attheend'of 'theiTernvif the deed be 
notdenied the Law forth adjudgethie poſſeffidn of : thedeed inhim. 
ro whom it doth belong. *But * che teedbb denied ; then itis to- 
be kept thete qgntjl-'ir' be: determined. - ' Alfo.when a deed. is: 
ſhewed'jn Court, the adverſe party may take'any advantage by it: 
that it'will'affcrd him: 4s-if a feoffmene bemadeby-deed: poll on 
condition andthe Rofſee doth break the condition, and the feoffor 
dotlventer; ati{thefeoffet doth Tuethim and makes his title by that: 
deed; rhe feoffee may Farris 1-4 -the Condition: ' : 


muſt be ſhewed 
in y rp 
| C UT Bt | . ow lang it 
the reaſon'of this is, to the end that thelegal part abide there ” 
; And who may- 
take adramags- 
of is - 


Andi 


Any man'that hath occafion to uſe or pleada-deed, may ſet forth ,, wheee one 
the defivery thereof to beat any time after the:date of the deed,. my ſay his deed! 
and in ferfie caſedSKemnuſt 6 ſoif be: will have any advantage by - was delivered- 


it. *Av5F hepleata releaſe to an obligation, and it beireth date 3*3norher time orc 
In another pl:ce,. 


before the obbgarion;;* inthis caſe he muſt averrethar'it was deli- 
vered after, or it will notavailthim. Buta "man may not in plead-: 
ing ſet forth the delivery of a-deed to be before: the-date of the 


deed: And yet if it be fo thata deed be-dated after thertime of the 


delivery of it the deed is 800d, and therefore if he that doth: 
nſe ſuch a deed do plead /and' fet it forth as a deed made. before 
the time of the- delivery, and the party that made it plead Nos eff 
fattum to the deed, a Tory uponthe Tryal may finde thetruth of 
the-eafe+ but if he by his pleading ſet forth the deed to be dehiver- 
ed before. the. time.of the. date, , then the-Jury is concladed aſwel: 


A$> 


Eitoppel.. 


FH 74 | Chap, 4 
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[6 _ eſtator, which did bear date after. ED] bf. the eſtator, 

[| . but:he didaverre thedelivery of it. in te ſi 3: _ of" the Gy ator, 


ee the Court did not. allow of this plea... 
a . \Sometjmes Antiquity added ; Pl Pack oe thedeeds were made, Co. ſuper 
wr Datrnp,apud Bandthis was in. d ladyantage pf him.to whom Ms 
the deed was matle,,.for:if the deed Fax in general and withoutthis 
addition, he may alleage the jms to be made where he will, \ An. co. ſuper 
obligation madebeyond the Seas may, be ſued here j in England in 26%, 
'- bat place: thepbligee will, and. if it bezr date at' the Burdeux in 
Frange, it may be alleagedito.be made in qnodam locg vocat. Bur-. 
dnxinFronce ipd/hagtonin the County of 12594): ſex, and there 
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It ſhallbe tryeds; fo ,wherher there. be ſuch a fl place ir in, 1hingron or 
| nots it15.not- fanvanlablej in that caſe. INS os 
| 19 .11,Noneſt aftum; | 5iNomn eſbifaF un 1 1s ananſwer toa declargtion, whereby: A man de- 11, 
LfH «Quid. And nierh.chdx to behis, deed. wherep pon þ he 54 impleaded., "liſt | Flo 


where this ma 


7 - I anyedeedormricinghe uſed againſt aman 1nany Court, a 
HAS | po paguobags it want writing, {6a or..delivery,..or it be not fealed, mrinen, 
td | _ deliveredas before is ſet-forth, che party that 1s ſued upon it 

$00.08 againſt whomiix is-pleaded, -may, plead. this plex to ir, So alſo 
of if a deed by Ay-alfFraion of .Rajure, Se Feume void; in ia this 

is! caſe theipatty:imay pled. this-plez. co avpid. 19, ..,So alſo where a 

id. deed doth becotne:yo1d;or-loſe his virtye bythe not reading,..or 
is not true reading of itito an, ne, may,or. y dr or diſagree- 

| gk as 1n the caſes before, the pa Party M + Kiokpe this pl Þ% leato avoid 
But inallcaſes'where the deed i is yOI leagdſo, Figipeth. At 
ae time of. the pleading,, aSif' an, Inkunr, of IT, Mart « 

dureſs ſeal.and deliyer'a. deed:;-or if i tion.be alk 0 

and delivered by two, and the Hed = joynt and the obligee: ſue 

it oe of them ; in theſe ,and ſuch like ny s the party bound by the 

[f deed may not plead Non ef faum, forin the firſt and, ſuch. like 

\ caſes he muſt avoid it by ſpegial pleadiogopith concluljon of ſudg- 
ment / A&#5on &. and in the laſt he guſt plead-in abatement of 
the Writ, &c. Andif an' obligation or:any other. deed be by y any 
ſpecial At of Parliament made void, the party that is bound by it 
cannot plead this plea of Noz;ef fatun, to.it, but hemuſt avoid it 
by. ſpecial pleading of 'the-matter, . taking. advantage. of. the 
| Statute, and ſo with concluſion of Judgement ſs 4tzon. _ Ry 
bh And now we come to the Ty: of Poods x 
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'Tis further tobe obſerved that Deeds for the” moſt part conſiſt 
Lof theſe thirips, 'v;zz. the Premilſes, Habendum, Texendum, Red-- 
dendum,or refetvation, Condition, Warranty,and Covenant. And in - 
the Premilfes thete is foinetimes a Recitall and ſometittiesanExcep- 
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tion contained; but all theſe are not eſſentiall parts of a deed, for a 
deed may be goodalbeit it have not all theſe parts or.it be not ſo 
fortaall-and orderly drawn and made. © LF 


+ The Premiſſes of a decd is all the forpirt of the deed before the 1. Premiſſes, .. | 


Habenium, "And yet this word is ſometimes'tzken for the thing wid. 
demiſed or 8ranted by the deed. And the office of this part of the | 
deed is rightly to name the'grantor and grantee and to comprehend - 


£ the certainty of the thing granted, either by expreſſe words, or by 


_ that which 


Co. ſuper 
Lit, 6,7.1@ 
107, 


ich by” reference nay be rediiced to, a certainty, and. the | 
exception” or thing to be excepret if there'be atty. -And in this part 

of the deed is the' Recitall (if there be any in the deed ) forthe - 

moſt part contaitied.: And herein alfo is: ſometimes (though im- - 
properly) ſet downthe eſtate | | 
The Habeudani'of 8 Ueed is-that part. of the deed which-doth 2. Habendwn 
begin with-To have and to hold.” And'this dorh properly” ſucceed Yuid, : 
the ' Premiſſes. © ' And the office hereof is to ſet down. againe the . 

name of the gramtee, the eſtate that is to be made and limited, or 

the time thatthegranteeſhall have inthe thing granted or demiſed,. 

and to'what nfe. And herein'al{6 is ſ6inetimes Hove needleſly fer - 
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ly conſift of atttheſe parts'may be goo 
them be omitted-and it- be not ſo formally. made.” For an.. eſtate nes ar 
may be made by a deed without -any Habendam at all. As if one: ©" m_ 


down apairi'the thing grenced; But oo deed that doth uſual-' 3. Where a deed | 
d notwithſtanding ſome of is good notwith- 


land h 4 hi : th *> in the Premiffes. > 
give or grant land to another and his heires, without any. More: or Habendam... . © 


wordsin the'deed  or-if one. give or grant land to another, and 
limit no eſtate without any Habendam1n the deed; and ſeale and 
deliver this deed and make Livery accordingly ; in both theſe caſes - 
thedeediis-pood, andin the firſt caſe an eſtate in fee ſimple is made; 
and in the'laft caſe ant eſtate for life is *thade.. And if the name of - 
the grantee be notcontained inthe Premiſfes;yer if ir be in the Ha - 
bendumyiemay be good eiough,” As if one give or grant:land: Ha- 
bendum to Band his heites,and he is not named in the Premiſſes,yes . 
this is a good deed to make aneftate in fee ſimple. - And-yerif the - 
thing granted be only in the Habendum.and not. in the Premmiſſes - : 
| | | 99" = 
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Bxpoſition of Deeds, Chap: 5. 
the deed, the deed will not paſſe it. And therefore if a man grant Flow. th. 
black acre only in the Premiſes of a deed Habendum black acre rerk. $ea, 
and white acre; white acre will not paſſe by this deed. Butif the *** 
thing gr added be implied in the thing granted by the Premiſſes 

of the deed, as being an incident thereunto or otherwiſe, or it be 

the ſame thing, and expreſſed inother words only, in theſe caſes 

the Premiſſes and the Habendum may ſtand together. As if one 

grant a manor, Habendum the manor withthe Adyomſon. 2ppen=- 


Uant tothe manor; or if one grant a Revexſion of land by the name 


of a reverſion in the premiſſes,: Habendum, the land it ſelf, .in. both 


theſe caſes the deed, is good. and' the advowſon. and. reverſion will 


paſſe. Soalſoiflivery of Srila, be made of thething newly added, 
1n this caſe perhaps jt mighe paſſe by the Livery. . And if the thing 


granted be left out in all, or inpart in the Habendann, yet the granc 


| 15 good. Andthereof,if one grant land to .A Hahendam-to 4 hi 
heices &c. or if one. grant, white :acre. and: black! acre to. A Ha- 


bendum White ,acre to A_and omit black acre ;' yet theſe deeds are 
£00d, and all that, is contained in the premiſſes of the deed 'doth 
paſſein both caſes, Andif a feoffment be. made to. one, Habers Lit. 1, co. 
dum tohim and his heires, without the word. Aſſignes ;i this; is a gÞ**Lic.4 
004 feoffement and the eſtate thereby, made is allignable : as New Toms 
where a leaſe js. made to. one. his executors / and adminiſtrators , 9 ><-% 
without the word. Aſſignes, this is a good leaſe and aſſignable. TN 
So if one grant land to 4A Habendum. to; him for. 100.:years:; or 
Hahendaw to him and his aſſignes. for. 100. years ; theſe are as 
good leaſes as the leaſethat. is made by theſe words Habendum to 
'A his executors, adminiſtrators and aſlignes for 100. years. Soif 
a leaſe of land bemade to A. Habendum the land to him and his 
heires for 100, years,thisis a good Habeudum and:the word] heirs 
is yoid, and it ſhall go to. his executors &c.' As alſo where land 


is granted to 4 Habendum to him and his Succeſſorsfor 1 0, years; 


this is a good leaſe., and the word [Succeſſors] void, for it ſhall 
$0 to executors &c. Andif a leaſe be made Habendwm for years, 


'and fay not how many years, this is a good Habendum and a leaſe 
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for two years. 


3. Rectall, Quid, A Recitall is the ſetting down or report of ſomething done be- 


fore. NE at ed | 

When a man is to_take any new eſtate from:the King of a thing, «<,.,.a;i 
whereof there is any eflate in being, there the former eſtate if it be Dir 97. 
good and of record muſt be rehearſed and. recited in the deed;or. 
elſe the ſecond grant will not. be good :- but;incale of a common: 
Perſon there needs no ſuch recitall, neither, when a man is to derive, 
an eſtate out of aformer, or aſſign over aterm of years, is it need- 


5 Where mifced- full chere ſhould be any recitall ofthe former eſtate in being. _ 
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(ſetting down ofthe things granted, and: 
words" Excepr*, preter, Salvo, $i non, or” 
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And of this opinion” was the Chief Juſtice in 3. R. Hil. 5 Car. EY 
i der 264. the caſe of Hawardand Fulcher.- " And yet-if a man make 4 leaſe 
| -erant.6o FOr years of 8" Mit ceptings the profit "thereof ntge # the life A 
186. 38. of the leſſor; Wd, this hath'been-gdjndped'a good exception, . 
| But I doubt'6fthis caſe for the exceptions of the profits" ofa thing 
is the exceptionof thethi ng 1efelfe;” "And 7 man cannot grant an 
eſtate and reſerve a part of the eſtate, L, 4 or eo ae in fee 
p ' and reſerve aleaſe forlife;*or'grant 4h" wks | ; 
Co, ſuper Preſehtation for hivlife; » Of if: | 
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F Plow,zz. Out of a particufar thing, - as. if one.grant white acre and black acre - 
 B excepting white ate or 'ptant' 20. eres of and by particular. 
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bt ts hed doth, iffer from an exception- which.is: eve 
and ofa thing in eſe.at the: im s pul 


betore. +40 (ire this doth  alwaies,reſerye th ] 
10, What ſhall be ae HP ge bei idge the EM af Flint adih wo bet ; k 
b . In every good + reſervation. theſesthir | 
zid.a good re- 310 Sl 
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What not. Muing, or comming .out.of-the-thins granted and not a part.of mb 
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In, ;M mob of. ſuch-a-thing-whereqnts: the grantor may have 
We. roy a All gi ; #3 + +MUIT. et ne of-the grantors _ 
1d-not. 10.12 ; rothe: ed. A ;for-examp les. -Þ.If a man 6 ?low.132 
rant; land- eiding. Hand. paying, mony\'or atk ſuch like thing 
rly,,:Þ way J is a ee ug But 1fsthe-grantee covenant to 
fucha fi mme of _= Magn act __ hing.y arly ; this is 
elerva ko MN, a fumme of mony in 
. OL.45:A, EL * If gle: ale dezMade : b & 'E ats rendering c Co.5. 111, 
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fay F"0s wy hom!': or rendering 
1 eſe reſervations are 


Covenant, 


Finkele faſt. 4 If one ws ,yeelding for-rent-mony, corn, {©o. 6s 
a horſe, ſpurres, aroſe,or any fi ſuch like thing ; thisis a good reſer- 
vation-: butif the reſervation be tbe of the graſſe,, orofthe veſtuce of 


the land, orof a Commdg or.ot other, Frols toberaken out io 
land ; theſe reſervationsare void... nor 


age, land, -meadow, or: 2. Hm ger es Fn 
meadow or paſture, rendring 4 rent; this: i 
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| Chap. 5. Expoſition of Deeds, 


produce an aQtion of debt, though not as a rent to be diſtrained 
tor. And thusby apt words an apt rent out of Manors and ſuch 
like memorable things, or divers rents. may be' reſerved upon one 


| co.555- grant. As1f onegrant the Mahors of A, Band C, rendring for 


Pier 308. 


over "<4 205, for B2os. and for C 20s. theſe are good Rents and 
Lt, 47.164. ſeyeral, So if one grant the Manors of A, BandC, rendrins 3 |. 
My viz, for A 205, for B 20s. and for C 20s. this is a good re- 
ſervation, : but in this caſe the rent is entire. Alſo one may reſerve 
one rent- one year and another rent another year; as-10s. one 


year and 20 s. another year: or one may reſerve a rent to be_ 


paid every ſecond or third year, and no rent the other years, 
or one may reſerve one kinde of rent one year and another kinde 


Co. ſuper of rent another year ; and theſe reſervations are good. And theſe 


Lic, 225. ". ; , 

38.7.9 reſervations may: be. by fine aſwel!as by deed, 'orit may be incaſe 
wo.tine 3% where the Jeflor hath a reverſion of the-larft, or upon a. partition 
tions. LOMake an equality without atiy deed at alt,: Burt if it be upon 


an'exchange to make an equality, it is not good except it be by 


co. ſuper deed. f If two joynt-tenants joyn in the grant of their land by 


-—De: ** deed indented, and, the rent is reſerved.to one of them; this 1s a 
2:2 good reſervation, and ſhall, go ro him alone. Burt if it be by word 


or by deed Poll rhat the leaſe is made the rent ſhall-go' to them? 


zAdjulge both. 8 And if a manpoſleſſed of a Term joyn his wife with him 
Mich.8 Car, 


in Blands and they both aſſign over this Term by - Indenture, rendring a 


caſe. rent-to them,/two. and- the ſurvivor 'of them, and ſhe doth not 
ſeal the.deed;. in this caſe- the: reſervacion- as. to'.the- wife is void; 
Andif the reſeryation be of the rentto a:ſtrangerthat is no party 


to the deed and to him onely,this reſervation is void.And therefore 


Hobars if the father and his ſon and heir apparant by indenture leaſe his 
050% landfor years to begin after the fathers death rendring rent tothe 


# 


| Fith Co.3- ſon, it. is yoid. RY ary 


Ly 


A.Condition is clauſe of reſtraint in a deed, or a bridle annexed 10. Condition, 


Debt: 


and joyned to an-eſtate ſtaying and ſuſpending the ſame; and ma- 4: 


- king 4t incertain whether it ſhall take effe& or no. 


A Warranty 1s a clauſe or covenant made in.a deed by the one 5. Warranty, 


© party unto the other, whereby the feoffor, donor or-leſſor. doth for Lid. 


him and his heirs grant to warraht»and! ſecure. land granted to the 
feoffee, donee.or lefſee and his heirs during the eſtate. 


- A Covenant is a clauſe of agreement contained in a deed, where- 12. Covenant, 


: . . A ©) 142, 
_ by either party is bound to do, perform-or give ſomethings to the Quid, 


other.. And.of. all theſe-ſee at large afterwards... 


ro veer .  Inthe GonſtruQtion of deeds.ir maſt be: conſidered, r. How a 13. How and to 
Pet Sa, deed.in the groſs ſhall be taken and-enure. 2. How: it ſhall beraken whar purpoſe a 
66, 


and expounded in the ſeveral parts and pieces of ir. And for the <4 of grantin 
orols (ſhall cnure 
and be conſtrued 


and taken, 


firſt theſe Rules areto be known : 1, If divers joyn in a deed and 


al 


ſome are able'to make ſuch a deed and ſome are not, this ſhaltbe 
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Expoſition of Deeds. Chap. 5. 
Gid to be his deed alone-that is able;as if divers joyn inthe grant of 
a thing by deed.& one alone hath allrheeſftate and the reſt have no- 
thins in the thing granted ;.it ſhall-be ſaid'to be his grant alone that 
hath rtheeftate.. And ſo e converſo. If a deed be made'to one that 
is uncapableandto others that are capable,in this caſe it ſhall enure 
onely to him that iscapable. 2. Adeed that is intended and made Dier 251, 
to one purpoſe may enure to another, for if it will not take effec £9735. 
that way it is intended, it may takeeffe& another way. And there- Lir.49. 
fore-a deed made and intended for a Releafe, may amount to a 

grant of: a Reverſion, an- Atturnment, or a Surrender, or e conver/0. 

And if a-man havetwo ways to paſs lands by. the common law.,and 

le intendeth to paſs them one way, and they will not paſs that 

way ;- inthis..caſe #t res valeat it may pals the other way. As if a 

man be. iſed of two acres of land inftee;and letteth'one of them for 

years, and after intending to paſs them both by feoffment, makethi 

a. Charter of feoffment, and waketh livery in the acre in poſſeſſion 

inthe name of both the acres; in'this caſe the acre in poſſeſſion 

onely doth paſs : but if the leſſee of the other acre Atturn,then the 
reverſion of that: acre-will '-paſs alſo, 'But where a man may paſs 
lands/by the Common law or by taifing ofa uſe and'ſetling itby the 
Statute, there'in inany caſes it is otherwiſe,” ' As if} the father make 


' a Chatter of feoffment to his ſon, and a Letter of Atturney to make 


livery, and no livery is made; in this caſe no uſe ſhall ariſe tothe 
ſon; - So if. a man in conſideration of marriage make a feoffment 
with a letter of Atturney to givelivery;8 no wy bo made ; in this 
caſe no uſe willarife. And ſo it was held by Ch Juſtice Pophans B.R. 
for theintction of the parties doth work much inthe raiſing and di- 
reRtion-of uſes. And:therefore it is ſaid that wherra'man doth intend 
to-paſs land one way 'it ſhall never paſs /another- way contrary to 
tis intent, as if one covenant for good conſiderations tolevy/a fine 
of. land totheuſeof 17S and his heirs, if no' fine be levied no uſe 
hall ariſe nponthe covenant. If one by words of Bargain ſell, give ,, =j;.. 


Dier 926. 


and grant, make a feoffment of his houſe for money, and intending Thorold & 


to paſs itby: way of bargain and fale and Inrolment, the deed be- cn” 
i98 mace there being a Maſterof the Chancery inthe houſe where- | 
of the feoffment is- made, he doth: acknowledge and deliyer the 

deed before him; in this caſe.if the deed be not inrolled the.convey-- 

ance is-void,and that delivery ſhall not amount to a livery of ſeifin. 

And yet whenthe intent is apparent to paſ: it one-way oranother; 


: y | . Expericntia' 
there it may-be good either way,” as where-one doch make a feoff- *** 


mentin fee with'a letter of: Atturney to make livery; and inthe 
ſame:deed doth covenant in caſe livery of ſeifin be 'not had to per- 
fe rhe:deed tro: ſtand ſeiſed to the uſes of- the feoffment, in this: 
caſe albeitno livery of ſeifin be :made-or atturnment had toperfe&t 
the Feofitdent or grant, yet if it be.in ſuch acaſe where there is a- 
1151 ' CONs, 


C0.2 


Fir 
lay 


Chap. 5- Expoſition of Deeds, 
conſideration ſufficient to raiſe the uſes by the covenant, the uſes 
-o.fuver Wl ariſe by the covenant, 3. Whena deed may enure to divers 
Li:.30r. purpoſes he towhom the deed is made ſhall have eleQtion which 
| Dier25* way to take it and he may take itthat way as ſhall be moſt for his 
advantage. As if a deed of grant be made by the words Dez & cor- 
, cefſi ; this in law-may amount to a grant, feoffment, gift, leaſe, re- 
.- leaſe, confirmation or ſurrender, and it is in the choiſe of the gran- 
coz;6, Feetopleador uſe it the one'way or the other, So if a leaſe for 
Picr30-302. Years be made to me of land for mony by the words demiſe, grant, 
bargain and ſell; I may take and uſe this by way of bargain and 
pier 109, ſale, or by way of demiſe at my pleaſure. So if one have a rent out 
319, of land whereof I and my wife are: jointly ſeifed, and he doth by his 
deed releaſe, give and grant this rent to me, in this cafe I may uſe 
this as a releale to extinguiſh the rent, or as a grant of the rent as 
it may make moſt for my advantage. Er fc de fimgkjþris. But where 
any inconvenience may grow by ſuch an election there the grantee 
c0.2.35-36. ſhall not have an election but it ſhall enure as it may,as where a man 
may paſſe land by the common law or by raifing of uſe and (etling 
it by the Statute there ſometimes it is ſo. And therefore if inthe ſame 
caſe before, a father make a Charter of feoffment to hisſonne and 
a letter of atturney to make livery and no livery is made ; hereby 
 nouſewill ariſe to the ſonne as it will in caſe of a covenant. Andif 
a leaſe for years be made of a Manor by the words bargain, ſell, de- 
miſe and grant, and this is to begin ata day to come; in this caſe ic 
mult paſle entirely as a demiſe at the common law or entirely as a 
bargain and ſale, and the leſſee hath not eleRion to take or uſe ir 
| otherwiſe, or to uſe it for part one way and for part another way. 
jnches 4, It ſhall enure as much as may be according to' the apparent in- 
. *.  tentofthe parties. And therefore it is that if a feoffment be made 
] of a Manor with an advowſon appendant; or a bargain and fale 


of land in poſſeſſion and land in reverſion together be made and 


the feoffment ts not well executed for want of livery of Seiſin or 
| & Atturnment, or the deed of bargain and fale is not inrolled ; in 
theſe caſes albeit the advowſon may paſle without livery or atturn- 

ment and the reverſion without inrolment, yet becauſe the intent 

doth appear to be that all ſhall paſſe together therefore neither 

the advowſon nor the reverſion will paſſe by this deed. 5. When a 

Peow.140., deed is made it ſhall enure as it may, and fo as it may have and take 
17o0Per the molt and beſt effe& that may be according to reaſon,as if tenant 
for life. or years and he in remainder. or reverſion in fee joine in a 
feoffmentby deed ; this ſhall enure in the firſt caſe as the leaſe of 

the tenant for life and the confirmation of him in the remainder or 
reverſion, andin the laſt caſe as the feoffment of him in the rever- 

ſion 8c. and the ſurrender of the leſſee for years to the feoffee and 

no foxfeiture of the eſtate in the ike. for life, But if in = 
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of. A and confirmation of B. If one make a Charter of feoffment 


Expofurmof Deeds. _ Chap. 5. 
caſe the feoFinent be by word it ſeems it ſhall enure firſt as a ſur- 
render of the eſtate of the tenant for life and then rhe feoffmenc 
of him in reverſion »t res valeat. Andif A be tenant for fife the 
remainder to B for life the remainder to D in taile the remainder to 
the right heires of B and A and B joine in a feoffement by deed, in 
this caſe this is the feoffement of A and confirmation of B but a for- 
feiture 0f- both their eſtares whereof the tenant in taile may take 
preſent adyantage. If tenant for life grant a rent charge to him in 
reverfion in fee , and he by his deed doth grant this rent over to a- 
nother and his heires ; this is a good grant and confirmation alſo to 
make the rent paſle to the-ſecond granteein fee ſimple. So if a diſ- 
ſeiſor make a leaſe for-life the remainder toThe diſleiſee and the diſ- 
ſeiſee doth grant the remainCer over;this is a good grant and confir- 
mation alſo. If A do bargain and ſell his land to B by indenture, co. per 
and before inrogyerr they doe both grant a rent charge ro C by #7: 
deed and after the indenture is inrolled : in this caſe after the inrol- 

ment this ſhall be ſaid to be the grant of B and the confirmation 

of A, and if the-deed be-not inrolled it ſhall be ſaid to be the grant 


Co. F. SY; 


Co. ſuper 
of one acre of land'to A and his heires, and another deed of the = ** 


fame acre to A and the heirs of his body-an1 deliver ſeiſin accord- 
ing to the form and effeRt of both deeds; it ſeems this ſhall enure 
by moities, viz. he ſhall have aneſtateraile in the one moity with 
the fee ſimple. expeRant and a fee (imple in the' other moity, If co. ayer 
two ſeverall tenants of ſeverall lands joine in a leaſe for years by +5: 
deed indented; theſe be ſeverall leaſes and' ſeverall confirmations 
from each of them from whom no intereſt paſſeth and doth not 
work by way of Eſtoppell. 1f Btenanrfor life of C and he in re- 
mainder or reverſion in fee of the ſame land” jvine in a leaſe for life 
or years by deed indented ; this ſhall enure during the life of.C 
asthe leaſe of B and the confirmation of him in reverſion or re- 
mainder, and afcer the death of C as the leaſe of him in reverſi- 
on .or remainder and the confirmation of B without any Eſtop- 
peJl.. If.cenant in taile and he in reverſion grant” a rent-char 
infee, it ſhall be taken the/grant of the-tenant intaile and' the 
confirmation of him in: reverſion , but when-the renant in taile .. 
dieth without iſſue, it ſhall be taken the ſole grant of him in 
reverſion.. If two Jointenants be- in: fee of an acre of land and — 
they leaſe it.to .a ſtranger for life, and the leſſee grant his eſtate 
ta. one of the leſſors; in this caſe it ſeems ic ſhall enute*for a 
mayy by way of grant and forthe other moity by way of Sur-- 
render, P21 

If thexe be Lord and tenant, and the Lord grant his Perk.Set. 
Seigniory. to his tenant:and to a ſtranger ; this ſhall enure *: =. 
for, a, Moity to' the tenant - by way- of- Extinguiſhment, ** 

| and. 


Perk. 
| Þ,b3 


{ 9.{u} 
Lit. 3 
Co.7. 
147,! 
c E:4 


Perk 
592, 


Co, 


69 


43 


Chap. 5-. Expoſution. of, Dlbeds;Y = | 
 reck. Set. and for the other moity-to the ſtranger by way of grant- If tenant 
$9 forlifeof the grant of awoman'ſole grant his eſtateto the husband 
of the wife, this ſha{l-enure for thewhole by way of- grant. - +1 
- +IF- a leaſe de made'for life the remainder for :lifeito-a ſtranger: 
and the leſſee grant his eſtate to his leſſor ; rhits ſhall enare by:way: 
of 'Srant.. If there be Lord and two Joynt-tenants in fee, and the 
Lord grant his 'Seignioty 'to one of his-tenants in fee ; ir ſeems 
this: ſhall take effe& for the-whole' by way! of :extinguiſhment. 1f 
| there. be leſſee for life and the reverſion deſcent to:two' coparce- 
ners, and one of them take a husband and theleſſee grantthis eſtate 
to the husband and wife ; this ſhall enure by way of grant for che 
(ouper whole. If the diſſeiſſee and the' heir of: the diffeiſſor (being in-by 
co.7.14.1, deſcent) make a feoffment by one deed and livery of ſeifin there- 


147145  upon;-thisis thefeoffmencof the heir onely and the;confirmation 


 : ofthe difſeiſſee.: 6; If one have. divers eſtates iri landand he take. 

any charge or grant upon or out of it ; this ſhall iſſue out of-all 

| hiseſtates.- And if one have a-poſſeſlion and/anancientright, and 

Erant a.rent; charge out. of the land, ormakesleafe;of the-1and ; 

Pak Set, this ſhall iflue our of both the eſtates,.andtir: ſhatl-enurefrom hint 
m_ having. ſeveral eſtates as it:.ſhall 'enure:from..feverabperfons ha-. 
ving the fame-eftates; : Quando duo 'jura ronourrant im una perjond 

aquum eſt acfi. eſſent in diverſis. 7. If : onethatbatlra rent charge 

out of a-manor by grant reciting his. grant. grant theſame: rent to 


acleſſee for life of the manor out.of which. tha rent:dothb iſſue; ts * 


; have and perdeiveito:bimand&his heirs;'and: futrender to: him the 
deed ; this ſhalknot enure to extinguiſh tkebrent- 'bur byway-of 
grant, of, which the heir-of the leſſee for life may:take advantage, 
if he do not by granting away the rent, purchaſing: the reverſion 

co. wer Of:the manor, or making a feoffment of. the-manor:- and thereby 

L302 cominitting a forfeiture, or by ſomeſuch ke means prejudice him« 

ſelf, for by theſe :means the rent will-be-extin&: and determined, 

If a difſeiſor grant arent to the diſſeiſee; and he'by his deed doth 

Srant it Over to. another ; or the: difleiſor make a leaſe for life or 

Perk-Set, Bift in tail the remainder to the difſetſee, and the diſfeiſee doth 
0 - grant over this remainder, and: the; itenant atturn ; theſe grants 
| of the difleiſee. ſhall be taken for a] grant-and a) confirmation alto 

ne res pereat, If there be Lord and tenant of white acre and two 
other acres, and the Lord grantby deed to his tenant that he will 
not-Uiſtrain; his tenant. in_ white acre fort his ſervice; this grant 

57 W Ihall.not'enure to determine: the Seigntory an any: part; but; 4s a 

BR, Curia,, COVENAnt, {0 that if -he:do,diflirajn'in;white-:acre; rhe-tenant may 

- havean aRtionof coveriant;. JF a. marhave a; wood 'of 200 acres, 
and he grant it.to angther for'life or years, and-that he ſhall cut 
therein 4,0r.5 acres. every. year; in this'caſe albeit the wood be 

. granted and, the ed paſs it, yet the grantee ican 

SHI | 3 cut 
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Expaſdtion of Deeds; 
cut-no more but 4 dr 3:aered by the year. ., And yer. the gtantor as 
this-caſe/js cannot Himſelf .cur-any.of,, the; waod during: the;/time, 
asin caſe whete a-man' doth gant: fo.ancther: that: he:ſhalli cyo 
every year 4:0r 5. acres in fuch- zwood:+ for inthiscaſe the-prantor 
may notwicthſtinding cut as much !as he will. -! And here note, that 
in all che caſes before according to:the conſtruction that. the:Law 


- — 
% 
% \ 


Chapiih; 


makes of the deed ifo 'muſt the partythatis ro uſe it ſet it forth 


and plead it, as when it ſhall enureas.aJdafe then ivmuſt beplead- 
edas a leaſe &c; |See; more in'Releaſe;, Namb.g. Surrender Numb. 


14. Howadeed JntheconſtruQion of deeds it muſt be obſerved, that there are 


of grantſhallbe {me general Rules that! :axe appliable to all the parts of all kindes 


ſtrued | > 2F% | ' : | 
6-need eg! _ of deeds, andiſome thatiare appliable onely to ſomekinde of deeds 


partsand branches. an41'to- fome_patr bf ;the deed onely. | In the conſtriftion therefore 


thereof, of; a!l parts of: all kindes*bf deeds, theſe Rules are univerſally ob+ 
General Ryles, frved oo. an if ads: oi oa no fo: | 
....T. That the: conſtruion be favorable and as near tothe 


mindes and apparent intents! of the: parties as poſſibly it may be 
and law will permit :2ifor- Bexighe ſunt faciende' interpretationes 
cartarum: propren':fimplicitatem 1dicorum, © Et werba intentiont non 
2 contra debent infervire, asf there be.Loftd and tenant, and the te- 
nant 'grant'the-tenements to one man for term of. his life the're- 
mainderto another infee; ard the'Lord grant the Services to the 
tenant. for "life: in" feet; "in thisicaſe' howbeit a ;grantmay'enure-by 
way of: releaſe; andis reteaſe:to- the:tenant: for life:ſhall etrare to 
kimmmremainderandisan extinguiſhment;-yerbecatfe this is con- 
trary to'the intent; it-ſhall be taken for a ſuſpenſion onely of the 
ſervices-during the life of the tenant for life andthe ſervices ſhall 
go afterwards. to. his: heir, Butif the intent of: the parties be -ap- 
parently againſt taw, then the conſtruction ſhatlnor applyithe deed 
ro their- intent, as if) one pive/land' coanvther and his heirs for 
20 years ; 'inthis caſe the: executor arid not the heir ſhall have 


Co. ſuper 
Lir.3 Li. 
Sea. 563. 
Plow. 169, 
154, 


- 


Do, & 
Stud, 39. 
Lit, cap-t. 


this land after the death of him to whom it is given: 'So if one by _ 


deed intending to. give. land/to another and-his heirs, give the 
land to him To have and:it9:5holſd rohim or to lim -and his* affigns 
for ever, withour thefexrords [and his- heirs Þ this 45 but an ellate 
for lifeat the moſty 0197 7 hh 2 ONT £ 

2. That the conftruction be reaſonable and according to an in- 
different and equal underſtanding; arid: therefore if I grant to an- 


other Common'in. all my Manor, this: ſhall be expounded: toex- 4* E. 3.17». 


Plow. 161, 
16 H $.10. 
Dier 15. 
Fitz. BartC 
2T- = 
Bro.Don. 14 
17E.3-7. 


tend to commonable places onely,/andnotinmy garderis;Srcharts, 
&c; Andif I grant to one Eftovers out-of 'my Manor: he may not 


by this cut down my fruit trees. And if. one grant me (a Barriſter) 
_ fee pro confilio ; this ſhall be taken for counſel in Law: onely. And 


incaſe of a Phyfitian, Andif.one: prant' to ine to-dig in all Ws. 
=; a Soaggg 7 : ___ lands. 


Plc 
161 


Lit. 
283 
Fin 
60, 
Plo 
154 


Chap- 5: Expoſition.of Deeds. 


lands for Tinnez 1 may not by thisgrant. digge tinder his houſe, 
And if one grant me Common far all my; beaſts:z this ſhall betaken 
for.all my. commonable beaſts and not! for goats: and the like, Ard 
if one grant-me all his trees in his manor ; by'this I ſhall not have 
his apple trees...And if one leaſe tome his houſe: and :land. to the 


end that I. may, make profit; thereof, in, the /beſt|\manner : by this 


-  granc ] may notproſtrace therhouſeor make jiaſt.;i/11 ; 1 2 Þ| | + 
Plo. 154. 3-3», Ehat, tao; much, regard be-nothad/to-the: native and proper 


170. 134: definition, ſignifications andacceptance of words and;\ſentences to 


D1er.46, . | C , " ay" 
Co. ſuper ervert the {imple intentions of the parties, for a manor may*paſſe 
Lit. 223. by the name of a meſuage, or aKnights fee ,- if -it beuſed fo to be 
146, 217, . is , ' -. o , ' 1 

Co.9-48.10. called : & fic-e converſo,” a meſuage dyithe.name of a manor: a-Re- 
43- mainder may. be granted by the name vf aReverter, a Reverfion by 


the name of a Remajndes;for.the lamishotinice infprants,indhere- 


« 


it fore:iit doth oftentimes tranſpoſe words:conttary totheir order ito 
bring. them to the intencion-of the parties ;':and. its rule of 'law, 


Mata grammatica not-witiat cartam;' neither: falſe Latine. nor falſe 
Engliſh-willmake a dee&yoi& when: the 1ntent »of the parties. doth 
plainly appear-' 1, js therefyre held qHattws negatives' donor make 


_ 


an athcmative when. the apparentintentis cohtraryiAndoit is ano- 


” ” - 


ther rule of Law, Falſa;oxtographia noz.vitiat Conctſſionem, ©. 


P 4. Thatthe conſtruRion ,be'made/upon theentire-deed,and that 
oW.160, Ts. ade T | Dk apa! 
161, one part of it doth help to expound another, and that” ever 


word (if it may be) may take effeAt!aodmuede cojefted;and that all 
the FAS do-agree together 'and:therache 0 diſcordaace therein. 
Ex antecedeytibus & .conſequentibus;,cft optimn 3nterpritati6 , for 
Turps eſt pars que cum [mo 70t0 081 conmenitts Malediffa eXpoſitio 
que corumpit textum. If a man make a feoffment of All his tand\in 
D with Common i» qmuibyster74, 8/4; this: Common hall be in- 
tended inghe laoge granted:in N only;agd dotelſewhere/foritmult 
be underſtood; ſecundum ſubjettam mattriam.2: tl OO 


Lit.Se., _ $5- Thatthe-conſtruQtion be ſuch-as-the whole'deed: and every 


- 


IA part of it may take effect and as much effe& as'may be to that pur- 

56, * poſe for which igis,made ;; {9; a5 when the:deed eannor take-effe 
. 0 according to the letter it be conſtrued ſo as it may'take- ſome effe&t 
n ; or other, Yerba gebent intelligieamefſetu.: Etberigne'friciende [ant 
6 interpretationes.ut res mag isivaleat quan pereat. And therefore if an 
2 Annuity be granted pro -cox/lio impendendo, or a feoffment made 
R ad erudiendum filiium, o5 aa. ſolvengam 105. theſe ſhall be conſtrued 


condujon {BEANS withoug any words of condition ,i for otherwiſe 


the party wi. bewitbopt.remedys co on) 
ra 6.'.That all the words of the deed incconftruction be taken moſt 
t. rg, 


inh o Mirongly againſt him that doth ſpeak then and moſt in advantage 
'he Law 6. of the other party, Herha Cartarum fortins accipinntur tontra pro 
.  feremtem, & quelibet conceſſio fortiſſteme Contra donatorem 2 
TIRES, G 4 _ tanda 


Forferure, 


| Note. 


x13 7 That tf trove deawaclanſes or: paresf the dee! | in 


bd this ny 


wrons be thereby done, foriitis a Maxine in Law.” Ouod bir £09;- 
ſtruftio on ifacitiiuriam. "And? therefore if tenant- for lite rant 


afſe. 


x 
» 


$name 


-thoone:tokheother,: thetirſlpiryThillibereceived: and the [arts 


#fandeth with awiodehe otheviv tedinft hw? oat! it betaken**rm 


that ſenſe which is agreeableirs law! und therefore if tenant wrtarle 
make afeaſe-of land 'ro Bfor tern 6ff lie, unit Joner mentionfor - © 
whoſe life it ſhall be.; this ſhall be taken for the life of the Teſſor- 918. 4.4: 
and ngt for the hife of the leſfee,as it ſhall be if itt heaſe bemade. — < 
by tenantityfee ſimple; Up 100006 126 72 29399, 9.9 Bf: 19234 
10, That'things doubefully fer dows,be tipptie#to him'to*whotni 

they do. properly belong. Avif; / $ make a teoffhient to one of his 
own-name, and theres acovenant in the deed thir'Z.& ſhall deliver C£0.9.43.:6- 
the deeds, this ſhall be taken of /$the feofforand not FF the feoffee; '** 

14. That ſuch.a conſtruction. be made of abbreviations 4#the deed 
may not loſe his force, as if one gfaattoPl Aunt a D.C: 
if it be but. one manor, the words ſhall beitaketi for rormm"#lthd Ma- Fir, Grant: 
nerinm , if two manors, ther it ſhall:-betaken for fota'illa mitnehta. 41 #301 317 

OY y os els oy COeS13, 7: 
And here:note that moſt of all theferule&run through allthe caſes 22 aff ris: 
ok expoſition hereafter following* wn 1 nd © 


# FF 
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co. fu 
Lit.15 
Lite v 
$72, 2 
Co.4.: 
8 H.7 
Rro. ( 
$5. 1, 


| 43 Eg 


Co::1 
Co. ſh 
Lk 3 


38- 
Co. 
Fo, 


193, 


Gra 


129, 
, 
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co: ſuper 
Lit.152. 
Lit, SeR. 
$72, 239, 
Co0.4.85,87, 
8H. 7.4. 
Rro, Grants 
$6,144 

42 Ed. ?+ 22+ 
Co: 10. 64+ 
Co, ſuper 
Lk 307+ 


- 


381.6, 38, 
C0.11:47, 
fo, Plow,” 
193, Bro, 


| Grant, Go, 


129. Co 1. To 
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Expoſition of Deeds. 


_ * Fonching things granted theſe rules are firſt to-be known. 
7. When any thing is granted all the means to attain it and ail 


the fruits and effects of / it are granted alſo and ſhall: paſſe 7aclaſive 
together: with the thing by the grant of the thing it ſelfe without 
the words cxm pertinentiis or any ſuch like words. Cuicunque ali- ſentences therein 


quid conceditur conceditur etiam & id fine quo res pſa non eſſe potuir. 
As by the grant of Conuſance of pleas is granted the Ordinary pro- 
ceſſe to bring cauſes to judgment, By | the grant of a ground is 
Sranted away to it. By the prant of -Lrees: 1s granted with all 
power to cut them down and rake thern-away,by the grant of Mines 


' * The expoſi:fon: 


of the ſevera)l 


parts of the deeds: 
of grant. And how: 


the words and 


ſhall be taken. 


I, {nthe premiſ-- 


es, and what 
doth paſſe by the 
grant of:a'thing.. 


is granted power to digge them ; and by the grant of fiſh ina mans. 


pond is granted power to come upon the banks and fiſh-for them.. 


2, The ncident, acceſſary, appendant, and regardant ſhall in 


moſt caſes paſſe -by the grant of the principall without the words 


cam pertinentiss, but not.e converſo;for the principall doth not paſſe: 


by the grant of the incident &c. Acceſſorinm not ducit ſed ſequi- 
tur ſunm principale. * nd therefore by the grant of a reverſion 
without naming the rent, a reverfior.after an eſtat taile, for life; 


or years and the rent reſerved upon the eſtate will pafle, ſo as the 


tenant atturn to the grant : but by the grant of the-rent the re- 
verſion will nct paſſe. So by the grant of a manor, the Court Baron 


thereunto belonging will paſſe ; by the grant of a houſe or ground, 


the ways therennto belonging do paſſe; bythe grant of errable land, 
the commgir appendant thereunto will paſſe ; by the grant of Mils, 
the waters: flood:oates, and the like that. are of neceſlary uſe to the 
Mills do pxfle; by the grant of a houſe, tlie eſtovers appendant 
thcreunto will paſſe; by the grant of a manor, the avowlons ap-. 
pendant ani villaines regardant thereunto paſie; by the grant of a 


Faire, the Court of Pipowders will paſſe ; by the grant of homage- 


or rent, the fealty will paſſe; and by the grant of Elcuage, homave: 
and fealty will-paſſe, But divers things that by continuall enjoy- 
ment with other things are only appendant to others, as warrens, 
leetes, watfes, eſtraies; and the like, theſe will not p3ſle by the grant: 
of thoſe other.thiags | and therefore if one have a Warren in his- 
land , and granttheJand. by this the warren doth nat paſſe. And; 
vet:ifinthete caſes he grant the land cam pertiuentiis, or with alk 
the profits, { priviledges &c, thereunto beionging ; by this grant, 
perhaps theſe things may paſſe. And here know that a reveshon 
may be-paxce}l or-gppendanc to athins in-poſieltion ,; and ,padle by. 
rhe grant-ef iT}; þar. a poſſefſiqn. cannot; be. pargell or appendant 


@+thifg in reverſion;; And theteforeif ,one make.a-leaſe for hfe 


of a manor excepting 2b, acres of-it,atid after grant the reverſion. 
of the manor ; by. this-grant the -20., acres will not: paſſe... - Sor 
if one be difſeiſed of an acxeparcetl.of a- manor.,, or of common. 
afpendapt. to:the mangr, ,, ani before an, entry, or KPWgance of: 
1 i I LC: 
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Expoſition of Deeds. _ Chap. 5. 


the acre or common he grant the manor to'a ſtranger; by this the 


acre of tand or common will not paſſe: But.otherwiſe1t 'sin caſe 
where a leaſe; foryears only is thade of a parcell of 'manor. And 
if a leaſe' be made for life-of' 26. :aores parcelb'of : a manor, 'and 


afterthe manor it ſelfe is granted ; by this the reverſion of the 20, 


acres is granted and will paſſe alſo. 
Andif a man make a teoffment in fee of an acre of land parcell 


.of-a manor, and after 'repurch3ſe ir; and then grant the 'manor; - 
this acre wilt riot paſſe by this grant, for it 'is not united by the'new 


pr” But'it'1s otherwiſe of trees ,:forif a'man make a leaſe 
or life of a manor or other land excepting the trees , and after 
Srant the reverſion of the manor or land to another ;: hereby the . 
trees dopaſſe. Andif a'man' make a feoffment' in fee of. amanor 
excepting the trees, and-/after the feoffee buy the 'trees; in this cafe 
the'trees are united again, ſothat if the feoffee ſell the manor the 
trees ſhall paſſe with it, If 1 leaſe an acre of land to! which an ad - 
yowſon 15 appendant for 'term'of life reſerving the advowſon, 
and after do- grant the reverſion of that acre-with the! appurte- | 
nafices ; hereby the advowſon doth not paſſe. But if 1 grant the 
advowlon for term of life” reſerving the acre, and after grant the 
acre with the advowſon cam: pertinentics 5 by this the advowſon 
doth paſſe: - If land be appendant to an othce, there by grant of 
the office with the appurtenances the land will paſfe without livery 
of ſeiſin.* And if an office be ' appendant :to land ; there by the 


grant of the one the other will paſſe. 3: That which is parcell or 4 H.8. x; 


of the eſſence of a thing albeit ar the time of 'the grant it be aQue ©* i 


ally ſevered from it doth paſſe by the grant of the thing it ſelfe. 

And therefore by the grant of a Mill, the milſtone doth paſſe albeic 

at the time of the grant it be -aually ſevered from the Mill. 'S0 

by the grant of a houſe, the dores, windows, locks, and keyes, do 

paſſe as parcell of ir, albeitat the time of the grant they be actual- 

ly ſevered from the houſe. 4. By the grant of the land,or ground 24H.8.: 
it ſelf, all that is /#pra, as houſes, trees, andthe like is granted, ric. eoſ 
for Cujus eſt ſelum ejus oft u[que ad celum, alſo all that'is infra; as 


Mines, earth, clav, quares and the like. And by the grant of a ;. 1, -.;;, 


houſe, the ground whereon it doth ſtand doth paſſe. 5. When a- 

ny matter of intereſt or profit is granted, the grant ſhall be taken 
largely : But when any matter of eaſe or pleaſure only is granted, - 

as a walk, or the like, the grant ſhall be taken ſtrialy.' 6, When pow. 119. 


man'doth grant all his lands, or all his goods ;' by this 'grant'doth 2 H-54 


paſſe not only what he isſole ſeiſed or poſſeſſed of buri alfo what 
he is jointly ſeiſed or poſſeſſed of with another.” And-ſo tronverſs; 
If two-men joyn together and grant all their lands, 'or all their 
g00ds; | hereby do paſle nor only all they have joyntly and toge- co ape 
ther”, "but all thoſe they have fole and” apatt, 5. Sothe'wordsin' Lit-3o!: 
ae | : deeds 515, 54+ 


Co. 
Lit.s 
Co. / 


Co. | 
Lit, 
Perk 
114, 
11H 


Chap. z. Expofition of Deeds. 

and particular application ; the former ſort may contain the lat- 
ter, as Des, or Coxceſſi, may amount to a'grant, a feoffment,a gift, 
a leaſe, a releaſe, a confirmation, a ſurrender : and it is.in the ele- 
ion of the party to whom the deed is made to uſe it to which of 
theſe purpoſes he will. And hence it isthat if a Lord by the words 
of Deds & conceſſi grant to his tenant that doth hold of him his 
rent;; or one'that hath a rent charge out of -land doth grant it to 
the tenant of the land ; thatin theſe caſes the rent is extinguiſhed 
albeit it be by way of grant.. Buta releaſe, ſurrender; confirmati- 
ON, &c, cannot amount to a grant, &c. nor a ſurrender to a confir- 


mation or a releaſe, 8c.becauſe theſe be proper and peculiarmanner 


of Conveyances, and are deſtinated to a ſpecial end. 


Co. ſuper Amongſt words whereby things do paſs ſome are collecive, The terms where- - 


Lit, 5,6. - 


deeds are large and have a general extent, and ſome have a proper” 


co 2,38, compound or general, comprehending many things, as Heredita- by things are 


ments.Lands, Tenements, Honors, Iſles, Villages and the like, inclu- 872nted,expounce | 
ding lands of ſeveral ſorts and qualities. And ſome words are * 


ſimple or particnlar,as Meadow,Paſture, Wood, Moor: and the like. 


Co. ſuper The word | Hereditament] is of as large extent as any'word, for Herccitament. . 


$612. Whatſoever may be inherited, 'be it corporeal or incorporeal, real, 


114,015; perſonal, or mixt, is an hereditament, By the grant therefore of all 
[0% hereditaments do paſs Honors, Ifles, Caſtles, Seigniories, Manors, 


Meſſuages, Lands,' Meadows, Paſtures, Woods, Moors, Mariſhes, - 


| Furſes, Heaths,.Reverſions, Commons, Rents; Vicarages, Advow- 
ho ſons in groſs,and the like things which the grantor hath in fee ſimple 


vm wg And-the word [Tenement ]'1s of large extent alſo, and it ſeems 


perl.ic. 6 doth comprehend as much. as the former. And therefore by the 


114, 


 Hereditaments. | | = | 

Co.ſfuper The word | Land ] ſtricily doth fignitie nothing but errable land, 

1. WH & ct but ina larger ſenſe it doth: comprehend any ground, - ſoil or carth 
Se. 114, whatſoever. And therefore by the grant of all Lands, doth -paſs 
-errable lands, meadows, paſtures, .woods, moors, ' waters,- mari- 

yl ſhes, furfes, heath; and ſuch ike, and the caſtles, houſes/and-build:-- 


Conn 4”, 


89, ſeſlion will not paſs. 


Jac. Curia aſl hereditaments, tenements or lands; conſideration is had of the 


Ing $1 eſtate of the grantor: forif amanbe ſeiſed of ſome lands in-fee, 


87.11H.6. and have other lands for life or years onely, and all theſe are lying 
| within one pariſh,” and he grant allhis lands, tenements or heredi- 


an 


-— LOA 


at the time of the grant,whether he hath ir by purchaſe or deſcent. . 


Perk. Sef. Srant.of all Tenements will paſs as much-as' by the. grant of all 


ings'thereupon, but [not rents, advowſons, and ſuch like things.” 
50. 10, 107, Alſo by grant of, any land in-pofleſlion the reverſion thereof will: 
paſs. And yetby the grant of a reverſion of :land the land in poſ-- 


As mk Lge - Buthereit muſt be obſerved, That in caſes of grants and gifts of 


raments:in:this pariſh to another in fee ſimple, fee tail,” or for life, 


Tenement... 


Land. 


Norm. 
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Forſciture, 


Honor, 


Iſl, 


Commote, 


Calile, 


Town or Village. 


Manor, 


.and give livery of ſeiſin in the lands whereof he is ſeiſed in fee, in 


'hend many.things. 


9” 4 — 
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Expoſition of Deeds. Chap! s; 


the name of all thereſt ; by this dorl: paſs no. more but his lands 
whereof he1> ſeiſed in fee, for otherwiſe it would bea forfeiture for 


thoſe lands; Bur if the livery of ſeifin be made inanypart of the b5$6 
lands he hath for life or years, then that part wherein the livery is Flow. 
made will paſs and no more. And 1f the'conveyance be by bargain 
and ſale and deed inro/ted, then the:lahds whereof he 1s ſeiſed in fee 
{imple and for life ſhall-pats, and not the Jand he hath for: a-term 
of years. Andyert if inthis caſe the; grant be for years, then all the 
Jands will paſs, for then there will be no forfeiture in the caſe. 
Howbeit it 15 ſaid in Bro, Done 41. pro lege. That if a man give or 
grant all his lands and tenements in-B, that by this leaſes for years Co. fu 
do not paſs, and that-theſe words: do intend franktenements at Beets 


the leaſt. ortet: 4 re | 

Thele words {| Homer, Ile and Commoete] are compound words cs, per 
and of large extent. And therefore by the grant of them -may ** 5: 
paſs one or more ſeigniories, manors, and diyers other lands. Al- 
ſo a Caſtle may contain,one or more manors... And therefore by 
the grant of a Caſtle may paſs one or. more manors. And ſo ſome- 
times e coxver{o a Caſtle may paſs by the grant of a manor. - Bur by _ 

a Caſtle moſt commonly is ſignified no more but the houſe or build- Plow.:6. 
ing and the parcel of ground incloſgd wherein it doth ſtand. 

This word [, Village or, Towns of-large extent:alſo:- And by Co. fer 
the grant of-ica manor, land, meadow and paſture; arid divers ſuch j155: 7 
like things may pals. "43 187 7; 17s | 

This word | Manor] isa word of large extent and may compre- Co. fper 
And therefore by the grant of awanor with- p55%, 
out the words ,of cam pertinentizs do. paſs demeſnes rents, and 5. Co.5. 
ſervices, lands,/ meadows, paſtures, woods, commons, advowſons 15; 91: 
appendant, villains regardant, Courts Baron and 'perquiſites 233. 144 
thereof that are in truth at the time of the grant parcel of the , j;c.zx. 
manor, ®* But nothing that in truth 1s not parcel of the manor Pier 30. 
albeit it be fo reputed will paſs by the grant of the manor, and ; zainins 
therefore if one have a manor, and after purchaſe the: lawday or a caſe. M-y., 
warrento it, and then he grant away the manor,hereby the lawday 
or warren will not paſs. And yet if by union time,-out of minde 
they have gotten a reputation of appendency , perhaps by the 
grant of the manor cam pertinentics theſe things may pals. / Þ By 


B:o. ( 
155+ 


Co ſu 
Lit, 5 


Co. fi 
Lit 5 


167, 


Cs. \n 
Ln, 


b Co. ſuper 


the grant of a manor alſo divers Towns may paſs. © An Honor alſo 14 4 Bog "on 
may paſs by this name. And fo alſo may a Caſtle or a Hundred. 2 £3.36. | 
And one manor alſo that is parcel: of another manor may paſs by 
the grant of that manor whereof it is parcel. EIT! | Lien 
The. word | Knights-fee] is a compound word alſo and may cs.fuxr Ml ,,. 
comprehend many things. And'therefore by the grant of this may My: Plo, Br 


paſs land, meadow and paſture as parcel” of it; -And/ſometimes*:7 8.3. | 
< : by 


4+ 


| Co. ſuper The word [ Grahtge} is a compound word alſo, and by the' rant 


Chap: Fo Expoſit:on of Deeds. bets) | 9g | 
by this doth pafſe ſo mnch land as to-make zKnights fee. And ſome: 

ſay it doth contain eight hides of land. Andit ſeems alſo that a 

manof'may paſſe by this name'if ir be nſually called ſo. : > 3 7 


How. 167, Of Grange will paſte a' houſe or,edifice, not 'only whereccorh is EW 
ſtored-uplike as in barns but neceſſary places for husbandry. alſo, as 
ſtables for hay, and/horſes, and ſtables and ties for other cattte2nd 
a curtilage and the Cloſe wherein it ſtandeth at the leaſt. ' And 
where land, meadow-and fafture-&c,. belonging to ſuch houſes are. 
called all together by the name of '> Grange there perhaps by this 
word the whole may paſſe. | 94.2 <$" 
Co. ſuper The: word [Farme or Ferme]] called in Latine. frmzis atfo x pace. 
M95, Compoutid word and doth comprehend many things>': Andthere- 


fore by the grant of # Ferme will paſſe a meſluage- and much land; 
meadow, paſture,” wood &c. thereunto belonging. or therewith 
uſed : for this word "doth properly ſignifie a capita}! or' principail 
3-0. 0:as meſſuageand a great quantity of demeſnes thereunto appertaining.. 


p-” Alſo by the _— of all Farmes, or all Fermes;; 1rſeems-leafes: for 


years do paſle. right opined; 
Co ſuper This word is a colleRive word alto, for bythe grant of «1am Oxgange of ling, 
-it.3. bovatam terre, or of one, or of an oxgange of Land may paſſe-land,, 

meadow and paſture;, and it dothproperly intend as: much as an; 


Oxe can till. And T4gnm terre , or halfa Plow land is as much as: Half a Plow1and. . 


two Oxenicantill; and by the grant of half. a plow land may pafle. 
| meadow, and' paſture. - EO ihr 075 | 
Co-fuper The words ['Plow land, and a Hide of Land] are Sy»oayma and' ar yg _ > 
i. 0" are colleivewords alfo.. And therefore by the grant of Caraca- * 050 M. 
ram or Hidzmterre, or ofa'Plow land, or of. a hide of. land may. - 
paſſe 100: dcres of land, meadow and paſture, and the.houſes there: 
upon, - butt doth-properly intend as much Jand as one plow-carrtill. 
i a4 Year, F:2 't . £5 | 
Co.fuper This word [ A'yard-land} is atfo colteQive and'doth comprehend: A'yard of land 
many things ,. but irisnot/ certain , for in ſome Countcies it doth F#it2 yard aud... 
contain 20, acres; and-infome Countries 24. acres, and in:ſome* 
Countries 3 ocacres, by the granttherefore of virgarzm rerre, ora: 
yard-land will pafle that quantiry of land, meadow and paſture: 
thatis called by:this name. And ſo by the grant of half ayard, or: 
a quarter of a yard land... | 3 SECIS 
Co.ſuper The word[ Fold cpurſe}:is alfo compound, for by the'grant of; Fold coure:.. 
* _ e foldconrſelandsand tenements may paſſe. Er fc de-pmilibas. And; 
finally by the grant ofany ſuch-compount thing as-before forthe: 
moſt part there doth pafſe thereby fo much as in common reputati-- 
"oY on isaccounted part of that thing and is uſnlly called by the name. 
$ Rove : by rn joe por hi Or H__ will paſſe Ines Parſ9nage,ReQo-- 
giede, the tithes, and offerings belonging ro it. And Y heBrante, Vicarape, . 


Now. 167, 
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Expoſition of . Deeds, Chap, 5. 


of a Vicarage 'will paſſe as muchas doth bel ong unto it, as the Vi- Co. 

caraghf bovle $6: of ff 16 05h Mit nigh #5093 4; : 
'Mcſuage By the gratit of a:meſtiage, or a meſuage with the appurtenances, Pley.s5.1; | 

. Cartilage, dot paſſeno more hutithe dwelling houle, barn, dove-houſe, and 7 7% oy 

Houſes, buildings adjoining, : orchard,;: garden, and curtilage. 5. | a little. Bro, Se. Pinc 

garden, yard, field, or peece of yoid ground lying neer and belon- TE. FO 

ging to: the- meſuage, and: houſes adjoyning tothe, dyelling houſe; Co 19.5. 

andthe. *cloſe-upon which: the-dwelling. houſe is-built at the moſt. b H. TY 

Ando much alformay paſle'by. the grant of a-houſe.: So that the 

quantity of 'anacre of ground} or thereabouts in Orchard, Garden, 

and out-let may paſſe by either of theſe names, but more then this Dier 

will not paſſeby the grant that is madein either of theſe words, al- roy 

beit more have been occupied with it, and albeit more be intended 

to beipaſſed by: the pratit, And therefore if chere be a meſuage or 

dwelling houſe-and divers acres of land thereunto belonging cal- 

1:dall together by the name of Hedges. And a grant is made by 

theſe-words;, ofall that meſuage with the appurtenancescommon- 

ly called by: thename Hedges; by this grant nothing ſhall paſſe 

but the meſuage, garden, and curtilage. * And yetif a manor or , c,.... 

farme be commonlycalled by the name of a meſuage, there by the force. ' Co. 

Srant of a meſuage the whole manor or farme may paſſe. Þ And by ; 1. z. 

the grant of a meſuage or houſe and all the lands thereunto apper- $8. :35. 

taining will: paſſe alltheland uſually occupied therewith. Alſo by teas; 


the name:of a meſuage a Chappell or a Hoſpitall may be granted. Plow 17. 


Cottage, | By the grant of a Cottage doth paſſe a little dwelling houſe that cs. pe: 


hath no land belongs to it. Lit. 4, 


Errable land. - By the grantof alla mans errable {and there doth paſſe no more 
M:adow, Paſture, hut that kinde of land:: And by the grant of all a mans meadow 
ground,orall amans meadows, doth paſſe do more but that kind of 
ground: And by the grant of all a mans paſtures doth paſſe no more 
but the land or ground it ſelf imployed to the feeding of beaſts, & 
alfo ſuch paſtures and feedings as he hath in another mans ſoile. 
Wood, Trees, Wa man havedivers acres of. peeces of Wood, and grant to ano- :, H.8. :, 
ther omanes boſcos ſos, or all his woods, oralthis woods growing in Pek5*. 
ſuch a place ; by this grant'doth paſſe all the highwood and is x1, Br, Do- 
wood, and not only the wood growing upon the land or ſoile-but *< *+ 
the land or ſoile it ſelf wherein it doth grow. But in this caſe if the 
grantor have in the ſame place divers peeces of wood and divers 
cloſes wherein there are divers trees growing in' the! hedges; it S.] 
ſeems.in this caſe theſe trees -in the hedges ſhall not pafle (an this 
grant in theſe words, eſpecially if the:tafſe be ſo that'the cutting of 
them will bea waſt. And yetif- the grantor -have no peeces or 
oves ef wood in the place, nor trees but what are growing in the 
hedges and grounds, 'in this caſe it ſeems all 'the trees: except the 
- apple trees doe paſſe, :but not his hedges and hedgrdws. [And-in - - 


caſe 


Co. 
Li, - 


Chap..5. 


Co.5 .IIL.,1H 
0, 


Curia Hill. 
16 Jac,B.R. 
Pinch- 
combs cale, 


Dier 374, 
Co.11.48, 


caſe where the; trees onely do paſs, as where the ic of all a 
maps trees, there ſhall. paſs no. moxe of the ſoil bur ſo much a+ 
ſhall ſerve for the nutriment, of the trees, and: the! owner of the 


ſoil-fhall havethe graſs growing thereuponalſs, :If a man gant 


to another;all his {aleable_underwoods, withinthis Manor,which 
have been ufually ſold by the owners of the Manor with free entry, 
egreſs and regreſs for ſelling, making and carrying the fame awa' 
at all times cogvenient 3 ,in this caſe.it ſeems the ſoil. doth not hate 
but the. wood onely.. And yet if thoſe words. withfree:entry,&e. 
be omitted, contra, SEED 8 ts ITT 
If one deviſe, grant_and to term let a farm-with- all maner of 
timber, wood, underwood and hedgrows except the great oaks in 
ſuch a cloſe, to have and to hold the Farm for 21 years, in tliis 


caſe albeit there be the word Grant, , and: that the; trees be notnx- 


Co. ſuper 
Lis.4.5. 


Co. ſuper .. 
Ls, 


Co. idem. 


\ land whieh,iy ſometimes perm 
” 


- YUM OL Pool, OL Gur ges a Sulf, the watet; Vie 
ter will-paſe: > .-. - "" 


med againin the Habendnm, yet the gthertrees do not paſs by this 
Grant otherwiſe then in other, leaſes, and jf' the leſſee eut any timi-- 
ber toſell, it is waſte in him, | dP ins np 
A Tofte 1s a place wherea mefluage hath ſtood, and by this-name” 
ina grant ſuch a thing will Pals. ci: odunum ds FP 
Bruera 1s a heath-pr heathy' ground. 


"TX 


003 (}7 tg 1 


= 


place where Elders. grow. iSa/icetuns, a wood bf Willows,.or place 
where Willows, grow-. Sela, a wood of iSallows, Willows tor 
Withies,. of place where ſuch things,growe i: Filirerum:is a braky 


Ld 


| Athes.grow; ypuliceram;atopyatd-otplace 
where] ops :do:grow.. Arundizetma, 2 plate where Ne: 
Rencaria On Rencaria, a plaeh full. of btyars or braiubles,” Zuncaria 
or Foncaria or lampna (which ate all one)/a:;place where ruſhes do - 
Sore Raſcaria, a place where kneeholm or butchers zpricks-:0r 
raom doth-grow-.  ZHriſca,oa fennezor fngriſh ground: Mora, 
a more barren and unprofitable gronndthen arharfhi. And-by grant 
of rliefe and ſuch. like. things or of: 2/pacres of ſuch:ground, :thele - 
particular kindes onely or {0 many acres thereof do paſs. YVacaria. is 
a Dairy-houlſe.-! Porceria, a Swinefly,::. Beroarin: a: Tanholile : 
and by theſe names theſe things: will, paſs. the name of: Srag- 
and fifh in the wa-- 


a mile. By the name of Se/zo or Perce terre:doth:paſsa-ridge of 

er ang;;tjometimes ſhorter. . By the 
grant oh, an.acre of. Jand doth'paſs ſo tauch as is an acre by:mea- 
{ure in thar-Country by 'the- ordinaty; account and meaſure of the 
Country. | By the: grant of a Rood:of land doth paſs. 20 pear- 


- Ches-> 


(44593 144 AO Bb if 

' : Frafſetam: is a wood of Bruere. Fraſſetur. - 
piece'of ground-that is woody: Artur isa:wood:of) Elders; or Alntnm.Salcetur 
Std. Filicetum. - 
Fraxmetiun'. Lit= 
pultcetum. Arun- - 

Bk. | | dinetim, Roncaria-': 
ground or plage.where ſych. things, | ps »F taxinetum, :a. wood of Funcaria. Ruſca-- 


tia. Mariſcus, - 
Mora. - 


— 
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V acaria. Porcaria, - 
Stagnum; Ghrges. 


By the grant-of Stadium, Ferlingus, or; Quarentena terre doth' Stadium. Firlin-- 
paſs a furloag or furrow long, which anciently was the 8*-part of :2#«. Luarentna 


terre, Selio terre. 
Acre of land, 
Rood of Jand:: 


aur AE ET CENT == 


; 

L00 Mines, 
+ i 

1104 

; 'e 

TS | 

18: {I rcnch. 

'T3:1! 

3 | $; © 

| | J* 

"TH 

Ty 

f i 

' i 4 Turfs. 


(Fas Common. 


Eſtovere. 


1 Foreſt, Park, _ 
; Chaſe, Warren. 


-: . by excluded to Common there wah'the grantee. > i 
\ - '.v And if. one-grant-to me Common'of Paſture: for' 10 Kine in 
- his. Lands in Dale ; by this grant 1 ſhall have Common in his com- 
 monable grounds and lands onely and not in any other lands, And 
. 1f.man-:gran6 Commeni of-paſture to me for\my-deaſts ubicungue 


Expoſition \of Deeds, _ Chap. 5. 


ches the-fourtly, part of an/acre.” Atid' by the: grant of '6 foot-in 
lengrivand two footinbteadth, ſy'much onely doth paſs. And by 
:rheſe-and fach like Wines Tand may be granted; - - £ 


ADBOPS 300i. fi 
*3+ By:rhe grant of \/f; 4s -0r  Fodimas plumbi &c. or Mines of c, (pe, "IR 
Lead'&ci.the hand iedelff will paſs if livery of ſeiſin be made there- Lits. co, WM 
of;: bur-otherwiſeiit ſeems not, and then the grantee hath by the *'* 
granta power to Money granted unto him, © 

.-1f: ome grant toInee to dig a* Trench'in his ground from ſuch a Perk. $c2 
place to ſuch a plate ts convey-water by alead- pipe, or otherwiſe; '''* Firs, B 
hereby alſo :nc/#ſ;ve is granted a liberty at any time after to digto 237. 
amend it as occaſion ſhall be.” ' © EN % 

If one grant to-meto dig Turfs in his land or ſoil, andto carry co fpe: Ml co. fp 
'them away at my will and pleaſure ; by this is not grantedthe land £*-+ we 
4riſelf,” the houlſes'ortrees thereupon or mines therein, © © 5 Jac,B. 
-:Jf 0ne:grant to ariother:Common for all his beaſts' in his land'; Co.fper as 


' Tn Arad 11 6 W.z Da. , 4 Lir. 4. Per 
| hereby. is'not granted |/Cotmon/ for Goats, Pigs, and ſuch! like $ra* cs, 


beaſts and cattel that are not commonable. But if the grant be of '0»- 
Common for all maner of :-beaſts, contra, And if one grant to anc= 
ther Common without number in-his land; the grantor is not here- 


. £ 3 


oy 


bs 


averianſua ierinrgand be occupy: 100 acres of landwith his beifts, 
and afteb hekeep.no beaſts: yer by thisPfanc Timiay keep!my-beaſts 
in thoſe xooacres; But it -he*grant to me Conjmon *of (paſture 
for.my beaſts whereſoever his catte} Mall 60 &C.- by: this grant I 
ſhall haveno Common but when theiggntor doth-uſe his Common 

with his;catte&c, 2. 1610115924 94.7 22%, Ao URN 032, 

_ . -By the gram of :Eſtovers:wilkpaſs houſebootey kafbdote und verk. Sea, 
plowboote."\ Burif 4 man'grant t6 the Eſtoveis out of his Manor; *'* 

1 may.not by this grantcur down any of the fruitttees within his 
Manor;  - 4 £ 13. 4JTIG if 0 'T Ni Ba. CEMIDNCT EN 
- If -land be granted to me; hereby alſo inhplicitely-is away 


TTP 


% 


= 


there- 24 H.7." 
Pe: & y4 { . : a, 2 © > 3 ; —T4.4v 11 30 L ay ] of! 
unto. granted :toneaſ(o , AuSo-thar:if oh 'have-20-a eres df£dand relay fi 
and grant'me one acte:in themidit of cit; hereby43nfer Theres BR 
O - : Re Ty: on. , © Per Wil 
granted me a way to it. Þ And yet if a man have two Gloſes'ahl b@ 1iams & 


uſe to go over one of then forthis eaſe to'the othe? Cloſe by a\new Yelycron 


| Sf > $-.-. pag ooo, 27; > Yip Juſtices. 
way, and after he grant the fuſtherClofe tim pr#riiertss;! by this Mic. 3 Ja: 


grant the-new way dothinorpaſy. 10 0144 10 ER 91 Fo 49114 1 

If aman haves ForeſtyPilrkChaſg Hob and Watieid in his Co fre, 
own ground, and he grant thisForeſt;\Park;Chale, Vivary or War= & wic- | 
ren ;_ hereby not onely the priviledge dur theland it fel Udth paſs, 2205 7: 
But if the ground be. anorthers or if it be his own ind vgs b 
23 DE 


| 36 HL 


Co.fup 
Lit. 11 
39H.6 
Dier 5: 
Perk. 
1s, 

2H, 
Bro C 
96.51, 
39.47, 
F. Co. 


be onely. of the game 8&c. in theſe caſes the land or ſoil it ſelf will 

not paſs. ger. 1s gh 08 p | | 74 
co, fuper © If a man be ſeiſed of ariver,and by his deed doth grant ſeperalem Fiſhing. 
[1.4 . piſcariam;or aguam ſnan in the ſame,. and maketh Livery [ecandum 

formam carte ; by this''igrant doth'paſs onely a liberty & fiſh 

within the water, -and not the ſoil nor the water it ſelf : and there- 

fore the grantor may take water ſtill, and if it be dry he may take 

the ſoil alſo And if one grant all his fiſh in his pond ;'by. this is 
fire, Barter Sramted a power tocome and fiſh for them, but the grantee may 
237 not hereby: dip a trench and'ſert out the water to take the fifh, albeit 

they may not be otherwiſe taken. . Ts 
Co, ſuper -' If 'One' be ſeiſed of 20 acres of lind, and he grant to another Veſture or Her= 
0+:rin.s. 30d his heirs'the veſture,, or the herbage of it, and maketh livery Þ2ge ot land. 
J..8R, of: ſeifin ni it /erundum firmamcarte:; by this" grant: doth :pals 
E "__. , thecorn, graſs, underwood, ſweepage and the like; and-for theſe 
D things the!prantee may haveian'-aQtion of Treſpaſs for any wrong 
done to him-in them.' But hereby the land ic ſelf, the houſes, and Pcofirs of lands. 
great trees thereupon, and mines therein do not paſs. Andif one 
grant the herbage or veſture of a wood; hereby is granted the 
graſs andi1nnderwosd onely,andinpt the timber of: great trees. But 
if a man ifoſeifediof '20/a7res of land: grant toranother the'profits | 
of this lad Torhave and'to'hold'to' him and his heirs, and maketh WORN 117 106 
livery ſecundum: forman cartd';” hereby the veſture, herbage, trees, TO NR! 
mines, andall whatſoeyer parcel of that land doth paſs. --- Vi 4808. $f VS 
35 H.6.37, , > If one grantito another all his'deeds, or all his muniments; here= Deeds. 

* by:wilt paſs all his charters, feoffments,: leaſes, releaſes, confirma- 

tions, letters-of [Atturney, andithe like, KEI. $7 
over If one give or grant to another Omnia boxa, or all his goods ; by =G996s- 
86.35, this doth: paſs aft his moveable and immoveable, perſonal and - 11A AWTY 
ne 59-4, Teal g0Ods, as horfes, and other beaſts, plate, jewels, and houſhold ne 


* Ws.  fiuff, bowes, weapons, andſuch like; and hismoney, and his corn W POLLINLY 
hg growing 9n the ground, alſo all the obligations and bills that are (411 2RI0] 
6.51. Done Made to him,” and in his own name do paſs by this, but not the | 01 OBE 
£4 +54 debts due by ſuch obligations and bills. And ſome fay that leaſes { 1 WOTER: 
oo. and terms of years of houſes, lands, 'rents, commons, &c.. rents \ WWK 3) 
Jas charge for years, wardſhip of tenants in Capite, and: by Knights ||| 
74 _ ſervice, ind cheintereſts that a man hath by Statute Staple, 'Sta- | in. 
7 tute Merchant, 'or Elegir, do' p2ſs by this: grant, but: of this 0- 3 MT AAR! 
"8 thers doubt. - And if a man give or-grant- to: another omnia ca Chartels, ( \ Le bs 
Ja. talla ſua, or all his chattels; i hereby doth paſs as much as by the i | 
_ grafit of all his:goods,and by this wirhout queſtion leaſes for years 
-  &Cc-- do: paſs: : But by neither , of. the grants do paſs (thoſe 
= £oods or chattels. whichr the grantor hath by delivery in keeping 
gt or another, or the like.' Neither doth any eſtate of inheritance 


or freeholq, or the charters concerning any frechold paſs __ | 
| | thele 
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Utenſils. 


Grant of-all-a- 


theſe words. /* Neitherdoth avy thing in aftion, as debts' orthe Fe: c, 
like , nor hawks, hounds, poppinjays, or the like paſs by this z: j.c* 


grant. Þ And yet if an Executor grant omni bona &: catalla' [wa ; * 7 Sd 
2) 


hereby the goods and chatte]s be bath; as.Executor as well as his 54. io. 


otherÞ$oods and chattels will paſs.. Ang/'a6 one grant-all his $t. 
leaſes for years which he bath by any conveyances; hereby the mig 1.r 
leaſes for years which he hath as Execytor as well as other leaſes 7 /* 3. 
for years will paſs. Mg ad tit nmnenc ld, Tone hut it 

If one grant to another! all his/Utenſils.; hereby. will paſs: alt Die: 5s, 
, EN ſtnff,- but! not his- plate; ;5ewels, or aby ſuch'like 
ning: 23.51 - | 


If: a man be ſeiſed'of land in fee ſimple or for life, and- have an co. ſuper 


mans-eſtare, right eſtate inſt for years, by Statute. Merchant, Staple, Elegit, or the 71; 2% 


NC. 


like: and hegrant/all his eſtate,,on all his righr. or all his title, or 5 :3.9ts 
allhis intereſt of ardin{the land:;>by this grant all his.eſtate;. and ;;;<* 
as much as he is able to grant doth-paſs.; ' And if .tenantfor life of 
land, . the remainder to the ranger in tail, the remainder to :the 
right heirs of the tenant for life do grant- by: theſe words ;. here- 
by both his eſtates do! paſs0And 1f 4tenantin tail grantall his eſtate 
inthe:land ;; hereby: there doth:paſs as much as he: can:grant, And 
aJl theſe: wards alſo-.do::\carry and"ipaſs:reverſions as; welk:as:poſe 
&ffions-.' And if -a manthavea.termiof'years of land; and he grant 
his term-;- hereby: doth-paſs-the term of years, and all chis eſtate 
and intereſt:;6f the lab&.. ;: © 151; ey ogg 3th cen wh Tot 
-»" And:note, That by all cheſe-names theſe tbings. may: be granted, rire-Bief 


and that-for ſuch things as are:graiitable without deed, - when rhey 5**: 


paſs by a verbal grant in any of theſe-words, the/words:ſhall have 
the ſame expoſitionas they have indeeds.,: : > , 

If . one grant all his-goads inſucha place /. q#4* fueripr ; by this B.c. 
grant nothing doth: paſs; byg the-goods that: are in ſuch a place. at 
the time of the grant, and notatiy-brher -goods-that ſhall be there 
afterwards. | HH ES L949 4711-00 BIIWO72 

If two men have goods in common, and: have other $00ds: ſe- Bro: Dare 
verally, and they give me all their goods, by this grant'is given all '*: 
their goods they have in common, and likewiſe all the goods they 
tavern ſeveralty.. The7 10 ol hee SOLD: 

If. two tenants-1n common;. or others ſ{everally: ſeiſed: of fand; piow:17: 
j0ynin the grant of a rent of twenty ſhillings,or a horſe; our of the [42:<** 
land whereof they are ſo ſeiſed ; by this grant the-grantee ſhall. 
bave two twenty ſhillings or two horſes. 

- If:a-man grant a rent of ten pound toime,:Tohave and'to hold Bro. 6 
during-myilife and my wives life, and-after the-death of my-wife a ** 
rent-of; thiree pound to ne for my lifez- in!thiscaſo if my:wifedye - 
Lfhall ave both the rents. - But if there beakpiegalove reſtraint 

or: determination of the firſt rent, it may be atherwiſe.. =» L 
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Chap. 5- Expoſition of Deeds, 
adjudg; M. -.!:JF 0nNe be ſeiſed of a garden plot in the pariſh of Sale, and grant 
20 Jac-b-3- 12 Bfor teh years, which-being expired he doth grant his garden 
ſus Brown. plot to C for twenty one years,and C doth buil a houſe v pon part 
_ of it, andexveth theother part ia parden plor Nill;and after the 
rwenty one years ended, the leſſor doth-grant to D,totam illampe- 
ciam fundi ſive gardin' plott” nuper in tenura de Be nunc de C, 
lying1n the pariſh of 'Sale;.by this grafit the houſe newly built,and 
the plot of garden doth paſs.'  - —_ 
Zo. Grant - If one grant his Manor of Dale in Dale; which in truth doth 
53-38. Do- extend into Dale and Sale; in this cafe no part of the Manor that 
**  dothlyein Sale ſhall paſs.  Soif one grant all his renements in 
Dale; hereby none. of 'the 'tenements in Sale will paſs. So if 
the Manor he within the'pariſhes of 4, BandC, and the grant 
is of the Manor of Dale, lying within the pariſhes of A and B; 
by this grant no part of the Manor lying in C will paſs. But if 
one ſeiſed of the Manors of A and'B in' the County of C, - grant 
thus, to: nm 4lind: Manerium de-A & B, cam: pertin' in Com' C, or 
rotam illad Manerium de A'\ceum Bin Cow C, by theſe grants in 
caſe of a4 common:;perſon both the Manors-will paſs. 
Bro, Grant JF onegrant all his lands'in Dale which he had of the gift of 
ow. 1S; bythis grant nothing will paſs but that which he had of 
the gifr of 7 $. Butif one grant all his lands in Dale called Hodges 
which he had of the gift of-7 S;by this grant all that whichis called 
Hodpes ſhall paſs,albeit thegrantor had it n&t of the gift of 7 S. 
Dockraies Tf one grantall his lands inthe occupation of 7 FS; by this grant 
a doth paſs not onely ſuch lands as 7 $ doth occupy by right, bur al- 
ſo ſuch lands as he doth occupy-by wrong, and not onely the lands 
whereof he hath ſome eſtate, but alſo ſuch lands as whereof he 
hath thepaſturage onely. L 
2 Jac.dc, If one grant all his lands in B, and elſewhere in the County of 
$, inthetenure of 7S; by this grant nothing doth paſs but rhar 
- which is the tenure of 7s. = 
Adjudge If one grant his Manor of S, nec non omnes mariſcos ſues de S, ac 
Wor. omnia terra,tenementa-'@&c. in S, & alibi aiftt Manerio fpetan' ; by 
vortks cas this grant the marſh doth paſs though ir be no part of che Manor. 
OR If one grant all his demefne lands of his Manor of Dale &c. it 
_ by this the cuſtomary land parcel of the Manor held by copy 
0 paſs. 4 | 
>Hudge If one be ſeifed of tythes which did belong to an Abby, part of 
8,24; Which were gathered by the' Althoner, and part not, and he grant 
Caſe, omnes & omnimodas tlecimas pranorum' &c. infra domiaium predict” 
& precint? ejuſdem, in dic” Com. Ac omnes alias decimas,proficua 


- 
. 


& commoditates & c.infra dominium prediftÞ & diff Mongſter &c. 


ſfpeftaw '& qua aper per' Eliemozinar® ejuſdem. Monaſteri collect 


fuer? ; by this:grant ſhall-paſs all aria well thoſe that were 
ons | 2 


cob | 
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Tn the Exception. 
And how that 
\ ſhall be taken : 
1, In the thing 
eXceptcd. 


2, In therime, 


colleted by the Almoner, as thoſe'which were pot, and thoſe = 
words que per Eliemozinar* &c.. hall refec onely to the laſt ,iand..;; ; j 


Expoſurmof Deeds. Chap. 5. 


not to both ſentences. ECT AO NIH 1063 07.3% 
}f one grant all his lands in D, containing-1a. acres, whereas 1n Dier 8, 


truth his lands there do contain 20. acres; ,by this grant the whole 


2-2 acres will paſle. plow 
If one grant the Scite of an Abbie & omnia terras prat*paſiuras & Die, 


ſubſcript cum pertiacn AifFP Monaſter pertinen &c.:wvi2, {ach 4 


thing and ſuch athing, &c. by this grant the grantee ſhall have all 
the lands belongins-to the Monaſtery, and viz. ſhall relate-to S,b- 


ſcript only, and not to omnia. See more in Grant infra at Num. 4. 


and in Teſtament, at Namb.8$. and in Fine, at Vumt. - 
The Exception is always taken moſt in fxvour of the feoffee, leſ- Co.to. 16 
ſee &c. and againſt the feoffor , lefſor. And yer itis a rule, That 4 £0 
what will paſſe by words1n a grant , will be accepted by the ſame 
words 1n an exception. And tis anqther true rule, That when any | 
thing is accepted , all things that are depending on.it, and neceſſa- 
ry for the obtaining of it, are excepted alſo: as if a lefſor except 
the trees , he may bring. his chapman'to/ view them if he defire to 
{e]l them, and he or the Vendee may cut them and take them away. 
And by ſuch an exception the Leſſor will have the boughs, fruit, 
hierons, and hawks, that breed in them &c. | THEE 
If a man be ſeiſed of a fiſhing from ſuch a place to: ſuch: d place: Per len 
and hath a mill upon the water, and he. grant rota partins ſwam ae. 36 
pi{carie de D, quam diu terre [us ſeextendunt, ſalvd' ramen ſtagno 
molendini:: this exception doth not take away the fiſhing of the 
orantee in the mill. pond, but itſhall have-relation only to the poo 
ro repairethe mill. logftg ging: dad td Yogigf 
If a man ſeiſed of a Manor make a leaſe of it excepting a}l the 11 is j« 


ſaleable. underwoods now growing, or which hereafter ſhall Srow B. R- pers 53 
on the premiſſes, which have been- uſually ſold by the owners of the 5 IM + 
Manor, with free entrie, egreſle and regrefſe for the felling, ma- 7 
king and carying away of the ſame at times convenient ; tnthis caſe cy 
the ſoil is not excepted by reaſon of the ſubſequent words. 20, 

If one be ſeiſed of a Manor and makea leaſe of it cam perrinen* Pier 5% Wil 7 
una cum columbar* ac reddit” tenentium.,, decims garbarum, finibus, PL 


heriar perquiſfit” Cur & alizs omnibus proficuis, Advocac* Eccleſia 
& Wrece* excep!”, 1n this the ex: eption doth begin at Advocac* Ec- 
clr/ie, and doth except that which followeth and no more. 

If onegrant in fee excepting the trees, or any other thing to the pier «4 
grantor. withour ſaying] and to his heires ; ] by this exception the 
thing excepted is ſevered only for the life of the- grantor, and then 
ic ſhall pafle with the reſt of the things granced. But if the thing be 
excepted thdefinitely without ſaying| for the lifeof the grantor &c.] 
nor haw.lorg;this ſhall be taken to be arrexceptionduring the eſtate, 


The. 
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Chap. 5. 


how long ; or to have and to hold to him for life ; 


Expoſition of Deeds, 


The Habendwn as all other parts ofa deed for the moſt part ſhafl 
be taken moſt ſtrongly againſt the grantor and moſt in advantage 
of the grantee, yet ſo as withal it ſhall be conſtrued as near the in- 
rent of the parties as may be,as in al the caſes following doth appear. 

If land be given or granted to' one habeudum, or to have and to Inthe Haberdum 
hold to him and his heirs fo long as he pay 201. yearly to 7 and or limitation of 
his heirs, or ſo long as ſuch a tree doth ſtand, or the like; this is a % orig we N 
kinde of ſee ſimple, bur ir is limited and qualified and determin- ,ju © 
able upon this contingent. And yet this may become a pure fee Fee limple, 
ſimple, for if land be granted to one and his heirs until 7 S pay 

1001. and 7 $ dyebefore he pay it, inthis caſe the eſtate is become 
a pure fee fimple. IFN 

1f lands be givenor granted. to a man, to have and to hold to 
him and his heirs, this is a fee ſimple, pure, abſolute and. perpe- 
tual; and this is made by theſe words [his heirs] for it is a gene- 
ral rule that theſe words [his heirs] onely make an eſtate in fee 
ſimple in all feoffments and grants. Butthis rule hath many ex- 
ceptions, for if feoffment of land be madeto 1 S & heredibrus,with- 
out the word [Sis }this is a fee ſimple. And yet if the grant be 
to 1S and 1D & heredibms, without this word [Swis] contra, 
for this is onely an eſtate for their lives. And if lands be given to- 

2 Biſhop, Parſon or the like To have and to hold to him and his 
ſucceſſors; this is a fee ſimple, And lands be given to a Mayor and 
Communalty or other Corporation aggregate procun'y without 
the word Succeflors,os any other word, or if lands be given to fuch 
a Corporation for their lives, this is a fee ſimple.But if land be given 
to.a Parſon or the like To have and to hold to him, without ſaying 
by this he hath 
no more but an eſtate for life. * And if lands be given to the King 
generally without any other words ; this is a fee ſimple. ® Soif one 
grant dee &- ecclefie de D it is ſaid this is a fee ſimple in the Parſon 
of D. So alſo of a grant Ecclcfie de D per Thirne Luft, So if a 
rant had been to the Monks of ſuch a houſe, it had been a fee 
imple inthe houſe. Andin like manner it is in other caſes : < As 
xf one recite that B hath enfeoffed him of white acre To have and to 
hold to him and his heirs, and then he ſaith further, That as fully as 
B hath given-white acre to him and his heirs he doth grant the ſame 
coC,by thisC thegrantee hath the fee ſimple of this acre. And if one 
Srant 2 acres to A and B To have and to hold the oneto A and his 
heirs,& the other to Þ in forma predita; by this B hath a fee ſimple 
1nthis other acre,for aneftate infee fimple,fee tail, or for life, may 
be made by fuch words of reference. Alfo if a rent be granted be- 
tween Parceners for to make' an equality of partition, and it be 


2nted generally and without any words of heirs, yet this is a 
ce ſimple, So where lands are given in Frankalmoigne. gx 
H 3 
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anita te [or his] heirs of. his body, or theſjor his] heirs males of Lew 


Expoſition of Deeds. Chap. 5. 


alſo-it is in the caſes of a releaſe of right, a fine; and a recovery, 

If one give or grant land to another To have and to hold to him 27 H.,,, 
and his heirs males, or to him and his heirs females, in-both theſe c"553! 
caſes there is a fee ſimple made, but otherwiſe it is when theſe words 
are in a Will, for then it is but an-eſtate 1n tail onely. 

If one grant land to one To have and to hold to him & his right 33 Hs. 
heirs ;. by this he hath a fee ſimple. And ſo it ſhall be taken if it 
be by fine. Soif onegrant land to 17S for life, the remainder to Co. faper 


; F <a tt. 5 FW TR 
the-heirs, or to the- right heirs:of 7 S, this isa fee imple: fo if 7775 


, ; 1,95 66, 
one make a feoffment in fee td the uſe of himſelf for. life, and after 


his death to the uſe of his heirs ; this is a fee ſimple. 

If onegrant land to 1S Tohave and to hold to him and the © 
heirs of 1S; this is a fee {imple:, and all one with a grant to 75 | Lit.s 
and his. heirs. | OY os | WOK ot 

If onegrant/Jand to another to haye-;and to hold to him for 20 zo. ;; 
years, and thatafter the 20 years the grantee ſhall have it to him {2 on 
and his heirs by 101. rent, and give livery of ſeifin : by this the 
grantee ſhall have the fee ſimple | | 


If one grant land to the wife of. 7 $'to have and to hold to her £2'27. 
for life, and after to I in tail, and after to the right heirs of - 7'S ; Co. fe: 
by.this. 7 S hath a fee ſimple. - And if one' grant'land to 4 for = ** 
life, the remainder to B for life, the remainder to the right heirs of 
A, by this A hatha feeſimple; 7 rs 
_ If land be.granted toa man and his wife, To have and to hokd Pro. Efiat 
to themand the heirs iſſuing of- them; ir ſeems this is a fee ſimple © 
and nat 4 See tatle. oe rc TEES OLLHIO E, 

If land be.granted to: one-and his heirs-by' the premiſes: of a Co.2.21,4 
deed.to have and to hold to him forlife;byhis he hath a fee ſimple. 35x 
So ;if by the premiſes of a deed land be granted to: one and: the 6-7. 
hejrs'of his dody: to have and.to.-hold to: him: and: his heirs; by 
this,he. hath an eſtate rail and a'fee ſiniple expeRant.: And. ſows 
31/4, If. by the premiſes of the deed the grant be to:him and his 

heirs t9.-have and to hold. to him: and. the heirs. of- his body: by 
this alto he hath.aneſtate tail and a'fee ſimple expectant: - 


2 Tf lands be givenor granted toia mani to have and to hold to him rerss of 


| ft , | $5 Lir.tir, Fee 
his body. 03-the{ or his] heirs females of his body.;: by this the tow, &i 


grantee. hath aneſtate taiþ,, So if lands be given-to a man to have (£2:%1e 
and to hold to him and the heirs males, or to.him and the heirs fe- © © 
males of, his body begotten: in both theſe caſes it is an eſtate tail. 
It lands þe. given to a man &+his, wife tohayeand to bold to.them ;;. ;1. 
-and.the,heirs males, or, tochem-and:the;heirs females of their two Co. » 14 
bodies begotten: by this they both-have aneſtatetail.. And.if lands Fa per: 
de; given to them. and.the. heirs males,or-heirs females of the body of 74: 
be hysband begotten.on the; wife: by this he hath aneſtaterail aod 
Ul I H-. .' 


F 


r::.Seft, [ To 


5. 35, i | 

1per Co. fuper 

7, Lit. 31 , CO, 
7, 41.5 H. 
5, 6, 


9, 
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Co, ſuper 
Li:. 26, 
Plow. 135, 


- WW Chap. 5. Expoſition of Deeds, 


his wifean eſtate for life only, And if lands be given to A to have 
and to hold to him and his heires on the body of Z begotten;by this 
A hath an eſtate taile and B hath nothing. So if lands be: viven 
toa man and his wife, to have and to hold unto them and the 
heires he ſhall beget on her body ; by this they have an eſtate taile 
in them both. If lands be given to a man and his wife and the heirs 
of the body of the husband ; by this the husband hath an eſtate in 
venerall taile, and the wife but an eſtate for life. If lands be given 
to him to have and to hold ta him and his heires he ſhafl beget on 
the body of his wife ; by this he hath an eſtate taile and ſhee no 
eſtate at all. | | 

If one give his land to his daughter or Couſin in Frankmariage > 
by this-they have each of them an eſtate taile without any ai of 
[ heires, or heires of body] &c. {0 RS: 

If one give lands to B and his heires, to have and to hold to B 
and his heires, if B have heires of his body and if he die without 
heires of - his body that it ſhall revert to the donor ; by this B hath- 
an eſtate taile. So if one give lands to B and his heires if he have 
ifſue of his body; by this he hath aneſtate taile. So if lands be gi- 
vento B to have and to hold to him and his heires, provided that 
if he die without heite of his body that the land ſhall revert, So if 
lands be given to 4-& B axori ejus & hared' cornm & alits hered* 
ipſins A, fi dif herea' de ai A & Bexeunt obierunt fine herede de 

ſe e&c.. by this they have an eſtate taile. And ſo inall ſuch like caſes 
where after a limitation of a fee {imple theſe or ſuch like words are 
added, viz. that if he die without heires of his body the land ſhall 
revert, for in all. theſe caſes the habendam 1s conſtrued to be a limi- 
tation or declaration what heires are meant before. ; 

If lands be given to 4 and B, (a young man and- maid unma- 
ried) to haveand to hold to them and the heires of their two: bo- 
dies; by this each of them hath an eſtate taile, and if they mary 
their heires may inherite it. 

If lands be: given to the ſonne to have and to hold to him and 
his beires of the body of his Father ; by this the fonne hath a' fee- 
ſimple. But if the words be to have and to hold to him and the 
heires of the body of the Father engendred ; by this it;.is an eſtate 
taile in a deed as it is in a Will. And if the Father be dead the Law 
is ſo alſo, but it ſeems the ſonne ſhall:have by this only an eſtate for 
life except he be iflue in taile to his father per formam doni. So if 


there be grandfather , father and ſorine, and the father dieth, and 

lands be given to the ſon to have and to hold to him and the heires 

of the body of the grandfather ; this is an eſtate taile in the ſonne : 

but neither the father nor the grandfather have either of them any 

eſtate in theſe caſes: If lands..be given to 7 S and the heires of the 

body-of -his wife (being dead) begotten; by this 7 S hath an eſtate 
| 17 


taile, 4 If 
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Expoſuton of Deeds. Chap. 5. 

If one grant lands to .7 F, to haveand to hold to him and the {> os 
keires of his body iſſuing, the remainder to / D and his heites 5» ” 
fra preditta ; by this / $ and 1D, after him have each of them 

n eſtate taile, | | ” 

If one grant lands to A to have and to hold to him for life the co. 2. 5: 
remainder to the firſt ſorine of A and the heirs males of the body of MoH. 
that firſt ſonne ; by this the firſt ſonne hath an eſtate in taile, and A ylow. 20. 
his father but aneſtate for life only. Burt if lands be granted to 4 
for life the remainder to the heires of the body of 4; by this 4 
hath an eſtate taile in him. And if lands be given to a man and his 
wife to have and to hold to them and one heire of their bodies law- 
fully begotten and to one heire of the " of that heire; by this 
there is an eſtate taile made, yet ſoas it ſhall laſt only during the 
lives of thoſe two heires. | | co 

If one grant lands to another to have and to hold to him and to. Co. fuper aa 
his heires of the body of ſuch a woman lawfully begotten; by this agen 
he-ſhall have an eſtate taile, for begotten ſhall be inrended by the 
donee-onthat woman, | | : 

If there be husband and wife and-they have iſfue a fonne and Co. ſuper 
daughter, and lands are given to the wife to have and to hold ro her *** | Co. 1 
and the heires of her late husband on her body begotten ; by this 
the wife hath an eſtate for life and the ſon an eſtate in taile, and if 
he die without iſſue it ſhall goe to his daughter, per formam dons. 

If lands be granted to the husband of 4 and wife of B, to have Ce fipe: 
and to hold to them and the heires of their two bodies ; by this thn 
they have each of them an eſtatein taile in them for there is a poſ- 
bility that one husband and wife may die, and then the other huſ- 
band and wife may intermary. 

If there be father and ſonne, and-lands are viven:to the father 12 H- 43. 
3o have and to hold to him and the heires of the body of his ſon; © 7? 


by this the ſonne hath 2n eſtate caile but the father as it ſeems but 
aneſtatefor life, 


If lands be given to-the mother for life the remainder to her ſon Lit- S<&: - 
and the -heires of the body of his father on her begorcen (the father MY 7 
keing dead) by this the ſon hath an eſtate caile. L 

' If lands be granted to /S,to have and to hold to him and the heirs 12H. + ; 
ke ſhall happen to have of his wife; by this he hath bur an eſtate D 
tratle and no feefimple, and his wife hath no eſtate-at all; » 


If lands be granted to 1F and the heirs that the faid- 7 $ ſhall co.foer 
lawfully beget of his firſt wife, and he hath no wife art the time of = 2* 
the grant; by this he-hath an eſhte taite._ | 
_ Tf 4 have ifſueby B his wife C a fon and D»a dinghter, and A co tape: 
die, and lands are granted to B to have and to hold to her-and to 
the heires of 4 her late husband'on her body begotten ; in this 
caſe and by this.deed Chath an eſtate taile and the woman hath:only 


an. 


ur 
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an eſtate fot life, and if C diewithourt iſſue, D his Siſter ſhalf haye- 


| Co. ſuper 


Lit, 26- 


Co. ſuper 


, Lit, y 


Co. ſuper 
Lit 28, 


Cs. Pp, 140, 


Co ſuper 
Lit. 20. 


Co, ſuper 
Lir.146. 


Lit, SeR, 
282, 285, 
Co. 8. $$, 
96, 2.24, 
Finches 
Law 6 0. 
Co, ſuper 
Lit. 9, 
Dyer ZO7. 
Co. 7; 23. 


17 Af. 
Pl. 327, 


the land per formam doni. But if one grant lands'to A late wife of 
I 8, to have and to hold to the faid 4 and the heires 6f 7 S on the 
body ofthe ſaid 4 begotten; in this caſe the fon and heire ſhall 
take no eſtate by the grant. And the ſame conſtruQion ſhall be up- 
on the ſame words in his Will. | 

If lands be granted to the husband and wife, to have and to hold 
to them and the heires of the body of the ſurviver of them ;. by 


this the ſurvivor ſhall have an effate taile after the death of the 


other, CE 

If ſands be granted to 7S to have and to hold to him & heredibus 
de carne ſua, or heredibus de ſe, or heredibus quos ſibi contigerit, 
inall theſe caſes 7 5 hath an eſtate taile and no more: 


If lands be granted to husband and wife, to have and to hold to- 
him and the heires of the body of the husband, the remainder ro 
the husband and wife and the heires of their two bodies begotten, 
this remainder is-void , and. therefore by this the husband hath. an 


eſtare in taile and the wife a joint eſtate for life with her husband 
and no more. | 


If lands be granted to.1.5 and his heires of the body of [ane a: 


Noke begotten ; by this 7 S hath an eſtate taileand no more. 
If lands be granted to 7 S & hereaibas de corpore procreatis zi by 


this the heires that_ ſhall rey x0 Agee roma take. And if. 
edibns de: corpore procreanais 5 by this: 
the heires of his body before begotten ſhall take per formam dont 


lands be granted to 7 5 & ber: 


as well as thoſe that ſhall be begotten afterwards. 


If one grant to / that if he and the heires of his body be not 


yeatly paid 4o.. that: he or they ſhall diſtrain ir the lands .of the 
grantor ; by this the grantee hath aneſtace intaile inthe rent, as if 


he grantto 7 FS that if he and his heiresbe not paid &c.. that he or 


they ſhall &e. he hath fee ſimpleinthe rent. 

If one pive or grant land to another to have and to hold ro him, 
or to him and his aſlignes, and fay not how long-nor for what time, 
and the grantor make livery of feifin according to the deed ; by this 
the grantee hath an eſtate for his own life, Burt no livery of 'ſeilin 
be made no eſtate at all but aneſtate at will doth paſle by this deed. 


And if he that doth grant the land be but a leffee for years of the 
land and he make no hvery of. feifin 'apon the-grant ; by this his. 
tern of years and that eftate which'he hath is granted. -Burt if he 
make livery of ſeiſin uponthe grant thenan eſtate for the life of the 


grantee will paſſe, and iris a forſeiture of the eſtate ofthe leflee for 


years of which he in reverfion may take preſentadvaritage.. And if: 


one grant to another Common in his land when he doth pntin his 
own beaſts, or Eſtoversin his Manor when he commech there, and 
lay no more, by this ic ſeems the grantee hach-an<ftate for lie, 
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Expoſution of Deeds, Chap, 5. 


"If one grant land to 7 $ to have and to hold to him-of his heires, Co: 5712. 
inthe diſjundive ;thisis but aneſtate for life and.no mores Sv if 
one grant lands to.1 5't& have and to hold to.himand his heire, in 
the ſingular number ; by this 7 S hath only an eſtare for life and. 
no fee{imple. 0 

If one bargain and ſell land to another for mony, and limic no Co.t-87.136 
timeand expreſſe no eſtate ; by this the bargain ſhall haye only.an Eg 
eſtate for life. But otherwiſe | it-was before the Statyte of. Uſes, for 


rhen it had Been a fee fimple; C 
If lands be granted to 7 Sforlife,and after to the next heire male Co. 1,66, . 
of 7 Sand the heires males: of the body of ſuch next heire male ; F. 


by this 7 $. hath but-an eſtate for life. Bur if it be to the next heirs 
males of 7 Sit isan intaile, ety em Ve dk: 

-*]F one grant land to 7 S to have and to hold to hae. in fee imple, 20 H.6, 31, 
ar infee taile, without ſaying [to:himand his heirs, or to: him and 
his heires males,;or the like ]. this is but: an eſtate for life and no 
more: Sdif one gratit lard to! 1-Hto; have, and to hold ro-him and 
hisſeed, 'or.to!him-and-his 1\[nes generally without. more words; Co. fi uper 
by this is made only an eſtate for life. Bur in the conſtru&ion _” 
Willthe land is'otherwiſe.in moſt of theſe caſes. | 

If lands be granted to two' 7, heredibus without this word [| Sz:s] **H: 535 
by this they have an eſtate for their lives and no longer. - . 

1: 1Fone grant lands'ro 17'S to have andto-hovldto him and his heirs c«, val 
fotihis bwn life, or forthe life of 1-D ; by this 1 $ hath aneſtate for '- 14% 
life and no more. 

If one grant lands to A und B Habendum fi bi. t ſuis omitting (otic, 
all otherwords , or.to havt-and to: hold to them and their. aſligns ; 
by this they ha ve areſtate'for life otly. Sg if- lands be,granted to 
any naturall-perſon to haveandto hold-ro him ind his, Succeſſors; 
by this he hath only an eſtate for his life, | 

if one grant his lands to 7'5'to pay his debes to have and to hold co-8.55. 
ro him generally without meg ap eſtate ; 3710 this caſe [. $ hath 
an-eſtatefor life only. +, 26 77 | 

Tf-lands be granted to Aand Bits "WA: andy wo bold t to: them for Dier 186, 
their lives to the uſe of Cfor his life ; by. this C hath an eſtate for 
his life if 4 and B live ſo long. ++ > - 

If a tenantin taile grant totam ſtaram ſunm ; by this the orantee Ls PO 
hath aneſtate for the life ofthe grantor and no longer. And if a Co. 1, 5h 
leſſee for life grant-all his eſtate;'heteby his eſtate for life doth paſs, Fe" mh 
for this is as much as he can Jawfully erin 17 Plow, 56:, 

' If a man have a ſonne and a daughter and "a and lands be gran- © ure: 
ted to the daughter and the heires females of the body of the fa- Lit. 24: 

- ther ; ir ſeems by this ſhe. hath only an eſtate'for life. 
Ifone grant land;to another -to 'have and-to hold to her whiles Oa-I 


the ſhall live fole,or:during her widowhood, or ſo long as ſhe ſhall 234, 235 
be- 


Chap: 5. Expoſition of Deeds. 

behave her ſelf well, or ſo long as ſhe ſhall dwellin fuch a houſe, . 

_ or ſo long as ſhe pay 10 |.-yearly,. or ſo long as the coverture be- 

 tweenher and her husband ſhall contihve'; or one grant lands to a 
manto have andto hold unto him until he ſhall be promoted' to 
a Benefice, orithelike : 'in all theſe caſes 'if livery of ſeifin' be made 
according to the deed, or if the grant be of ſuch a thing whereof 
no livery is requiſite, the grantee hath an eſtate for his life and no 
more, and that determinable alfo. © a HDL: 


co.fuper * Tf .one grant landsto 7 F to have and to hold to him for life, 

-* 193-32: and doth not ſay for-whoſe life ;. this- regulatly ſhall be taken for. 

z.N.B.168. the life of '/ $ the leſſee, and not for the life of the leflor. But 
if the leſſor himſelf have but an eſtate for life ir'the lands granted, 
thenthe;leaſe ſhall be conſtrued to be and to endure during that life 
onely by: Which theleflor did hold'to prevent-a forfeiture. And if 
he that doth makethe leaſe be-tenant *in'tail of the land, this ſhall 
be taken to be'a leaſe for the life of the leſſor. And if i tenant for 
life of land make a leaſe for years of it and then grant his reverſion 
by the name of :a-reverfion'to another To have and to hold tg him 
& his heirs; by.this he hath only-an eſtate forthe life of the'grzntor 
and:no more-:- So if tenant-in tail-of! land grant it-to one for 
years, and-after grant his reverſion to-another To -have and to hold 
to him and his heirs; this ſhall be conſtrued: to be an eſtate for 
the life of the tenant in tail. and no longer, and the atternment 
ofthe tenants in theſe. caſes will 'not-alterthe-caſes: "And ſo it is 
in caſe of /a releafe alſo; asif' tenant in:tail doth teſeafe to- B-(heins 
leſſee for years:of. the land) all his right: to the land, this ſhall be 
taken to enure but for the life of the tenant in tail and no-Jonger, 
as if a man retain a-ſervant, and fay not how- long * 'this ſhall be 
taken for. year, -Conſtr« tio legis now facit inuriam. 

If- one grant to 17S that'it het be not paid” yeariy for his life 
40s that he ſhall:diſtrain-in'the land of the grantor fort; by 
this 7 $ hath arreſtate for life in the rent. Andif a man'by his deed 
grant 'a rent. of 101, ifluing out of-all his land quarterly. ar the 
uſual feaſts, this is an eſtate for life of the grantee. x. 

If one grant lands to 1.5 and 7 D''To have and to holdto them 
during their lives, omitting/ theſe,words'f ahd the longeſt liver of 
them | by this notwithſtanding they ſhall:hold ir-durins the lite:of 
the longeſt liver of them, And if. lands be granted to 4 To have 
and to hold to-him during the lives of B, C and- D without any 

 _ more wordsi; by this A hath an. eſtate-duting-all their lives; ani 
' 321. during che life; of the-longeſt liver: of "tm; 1 -*3.Ahdif Hanis! b3 
caſe vf Ros granted to A I'O have and to beld to:him during his lifeandiduritg 
<a0vck- the'lives of B and C,* by this: hethath a leaſe for-his>own!life and 
the lives of B and C and the longeſt liver of -them&-: - But if 'x leaſe 
be made ta 71S of land: to; have, angtothold:toihim:dyring theitime 


that © 
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Expoſrtion of Deeds. Chap. 5. 


WYIR that A and B ſhall be Juſtices of Peace, or during the time that 4 
RIFE and B ſhall be of the Inner Temple, or the like ; in theſe caſes the 

.failer, of one doth determine the eſtate. - * And-if aleafe be made « Adjutsy 

Il © þ to B onelyto have and to hold to him and C for their lives; by yo $ Bly 

SLE this B hath an eſtate for his own life onely and no more and C Wiſemere 
WELL hath nothing at all, And here by the way let it be obſerved in *© 

44 Qccupant, theſe and ſuch like caſes where lands ate granted to one man to , ,,,. 

ith have and to hold to him ['or to hwm and his aſſigns, or to him, his Li. 4:.239, 
Sil executors; adminiſtrators and aſſigns] during the life, or during Ihe 


Plow.556, 


a1] the lives of others: andin moſt cafes where a man 1s tenant par 38 Dier ju, WY Co. 
' ater vie, 1, for the life or lives of another or others, if the tenant ©, 7. MM © 
Tat par auter vie in poſſeſſion die his eſtate ſhall not go to his heirs, 
8: | executors or adminiſtrators, unleſs they can firſt get into poſſeſſion 


014 after his death, but he that can firſt get into the poſſeſſion of the 
POt0 land after the death of the tenant pr anter vie ſhall have it for 
| his life, and after his deaththen he that can firſt get into the poſleſ- 
| ſion again &c. And therefore if the land were let by the tenant 
| per auter vie at the time of his death to any undertenant for years, 
| or for one year, or at will, and; this undertenant be in poſſeſſion 
08 | at the time of the death of the tenant per anter vie, this under- 
T OeeY ff tenant ſhall have it for his life, if the life or lives by which it is held 
\\! ſo long live, for the rule in this caſe is occupants conceditur. Et 
capiat qui capere poteſt, And thiseſtate is called an Occupancy, and . 
he thar hath it an Occupant. To prevent which miſchief the leſſee 
" muſt take care when he takes his leaſe, to haye it made to him and 
W, his heirs during thelife or lives of him or them by whom it is held, 
"BY for in this caſe after his death his heir and none other ſhall have it 
| or if this be neglected, then he muſt take care to grant over his 
eſtate by aR executed (for by his laſt Will he may not deviſeit) to 
fome friend and his heirs in truſt for him ; or he may grant it over 
} to another, and take a regrant of it to himſelf and his heirs; or Pi 
l he may make a leaſe for years of the lands to ſome friends in truſt, 
and by this means he may have the fruit of it during the 


| Co, 


aud viv.. Geqpatee I 
-— a 
— 


frerm, 
For years, When When no time is ſet down for the beginning of an eſtate then ©, ,,. We 
; ſuch a leaſe ſhall it ſhall begin preſently, otherwiſe it ſhall begin at the time expref- Lic. 45. cr 
$11 begin, and how ſed if it may ſtand with law. If a leafe for years be made bearing ve - ; 
| longit ſhall con- date the 26® day of A4ay, To have and to hold for 21 years from 397: 
; dnue. the date, or from the day of the date ; mthele caſes the leaſe ſhall 


begin on the 27> day of ay. Butif the words be To have and 

T'p1 to hold from henceforth, or from the:making hereof, 1n theſe caſes 
\F|-1 the leaſe ſhall begin on the day in which it is delivered. Andif ir 
TTY be to begin a die confe#ions, then it ſhall begin the next day after 
" the delivery. And if itbe To have and to hold for 21 years, with- 
out mentioning when it ſhall begin, it ſhall begin from the deli- 
| | yery 


D 
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_ very if there'/beno- former eaſe in: being , atbdif -there be, then it- 
| ſhallbegin from the time'of.: theending;of thatcleaſe. If: the deed' 
have a-date which is void ot! impoſlible,'as-the 3ajof:Febrnuety., or 
40. of: March:, andthe term be limited to:begin-from :the. date; 
thenit ſhall! begin from the delivery. So-if a-man by his deed re- 
citea leaſe which is not, or which is yoid , or miſrecitea leaſe that 
is-1n eſſe in-point materiall., and.then-ſay-to have and'to- hold from- 
the end of the-formerleaſe ;- this leaſe ſhall begin'in.courſe of time 
at the time of the delivery of the deed... ' - | - ORD 2, 
co.t. 154, If one make a leaſe of land to A for 20. years, and then grant 
Mow.128. itto B To have and to hold to him from the end of the firſt term &c;. 
in. this caſe this ſecond leaſe ſhall begin aſſoone as the firſt: leaſe: 
by what mears-ſoeyer ſhall:end.: But if the-words of: the ſecond: 
teaſe be To-have and to hold torhim from the end of the 20; years; 
in this caſe the ſecond leaſe ſhall not begin untill the 20! years. be 
expired.: And if one make a leaſe of white acre to A for 10. years, 
and of black acre to B for 20. years;, and then reciting! both;the 
leaſes-doth make 4 leaſe. to C to begin after rhe; former leafes;: 
this ſhall be taken reſpective , and ſhall begin for: white cacre: afreo- 
the end.of the 10. years, and for black acre after the cend of: 20.. 
years, And .if one make leaſe to two. for 60, years'provided thac 
if the leſlees ſhall. die within; the term, that then preſently after 
the deceaſe. or:the laſt of them. longeſt living.the leflor ſhall reemter;. _ 
and one of them di& o-and after. the leſſor [doth make'x leaſe rtora-- 
nother Habendum. &:c: cums poſt: foe per: mortem ſurſunm read? welt: 
forsfattaram, of the firſt ſurviving leſfees acciderit vacare for 40.. 
years. ; 18 this caſe this ſecond leaſe ſhall begin after the-death of. 
the leſſee ſurviving , reentry of the leffor , or the efluxzon of time. 
ofthe firſt. leaſe which of them ſhall firſt happen; : and' the leſſee 
cannot at his eleRion make ut to begin at any other time; 2: 
 1f a man make a leaſe for 30. yeats, and 4 years after make ano-- 
ther leaſe to another man in theſe words, Noveritis cc. me A. de 
B preditis 30. Anne finits dedifſe & conceſſiſſe B ae © &c.. Ha- 
bendum 4 Ate confett ions preſent ium termino'preaitt 0 funito- af gue... fi+ 
nem 31. Aamram: by this the ſecond term ſhall begin ar-che:end- 
--364. ts Of the 30. years: And if one make.a leaſe to 4 for 20; years and* 
caie Faic 7, after makea leaſeto B to have and to hold to him from che-end of: 
| J<<.C0.F.. the firſt term for 20. years to be accompted from the date of the- 
liſt deed ;-tn-this cafe the-ſecond leaſe ſhall begin at cthe.end of rhe* 
f:ſt leaſe, and theſe; words{ to be actompted &c. | ſhall be: rejeced:: 
Dier11', , Tf one make a leaſe of ' land to Affor 10. years, and after by in-- ' 
denture grant.ifto B to have and to hold to him from Michaelmas: 
nextfor 10. years, and after the fuſt leſſee doth purchaſe the rever-- 
ſion by which his term.is. drowned; -in- this; cafe: the-ſecond leaſe 
ſhall begin-preſently when Michaelmas 15icomei, 4 ; 
; IE. 
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'bave ant td holdxothim for:20.years ifthe'leſſor and*his companit. 


-words be to have and to hold for-1 001 years if 4, Bor C'{ omit- 


Expoſition of Deeds. = 


.. If exo Jointenants:be, and one of them grant the land to-7 Sto Mick 1s 


on {otenp live} by this the! leaſe ſhall»coninue no'longet then 
they both livetogerher;. and when either of them is dead the leaſe 
is determined.” a And if one grant his land to-7 S to haveiand-to *©* 5% 
hold :to him, his executors &c- for the term of 100. years if A, B, 
and C live: ſo:long; 'and/teaveout theſe words or either 'of them?) 
in this caſe if eirtier of then die-cheileafe is determined; But if. the 


Co9 


ploy 
Co. 
Lit, 
ting oreither of them] ſhall live fo long.» contra, Þ If a leaſe be 7Paich 3o, uy nic 
made of {and to: the husband and wife'to have and to hold ro them 
for-21ears if the-husband and wife or any child berween them ſhall 
ſo long he ;' this is a'good leaſe and ſhall: continue for all their 
Ivezand for. the life of 'the: longeſt -ſiver: of them: albeit the firſt 
words be inthe copulative. »- ob Shut, he CAR F 
If one poſſeſſed of land for-a term of years-grant the ſame to a- y;.. ;o,5, 
-nother:;, 'To.haveand to hold to him, his executors and adminiſtra- Plow. 520. 
tors, of te him and his aflignes; orto himgwithout any-more words: 23; 375 
.orif amanthat.is-poileſfed. of 'z term grant his leaſe to another; Co. 7-23. 
and doth:mot-ſvy for what-time; it ſeems in theſe cafes the whole 
tern is Srantedalbeit.no livery of ſeifin be made. And in the firſt 
cafe if livery of ſeifin be made then. it ſeems there doth paſſe an 
eſtate for the life of the grantee , and therefore:that this is 4 forfei- 
ture ofthe eſtate of the-leffee for years wheteofhe in the reverſion 
tnay take-advantage preſently, And if a leſſee for years of land 
Brant: irent out ofthe land generally without any limitation; this 
ſhall be conſtrued to enure for a grant: of the rent 1o long as the 
eſtate of the grantor doth continue; But if he grant a rent by ex- 
preſle words for the life of the grantee: by this the grantee ſhall 
Have it for all theterm if he live ſo long. 


If one grant lands to 7 S To have and to: hold to him for life (2: "3" Ml c: 
reſerving the firſt ſeven years aroſe, andif he will hold the land a 
over that he ſhall pay arent in mony, and no livery of ſeiſin is 
made, bythis it Come in certain is made a leaſe for feven years © 
untillche Condition be performed; ;and then alſo it ſeems it is a 
leaſe for no longer time. And: fo perhaps'it will be if livery of ſeiſitt 
be.made. | | | nd ona 3 og oR bo 

If one grant a rent of 5 1. per annum unto. 7 F, To have and to Co: fupe: : 
hold to him &c. untill he ſhall receive'201. in this caſe he-ſhall vic.454, 
have aleaſe for foure-years of this rent. But if ' lands be' gratitedto- D 
1 $ To have and to-hold &c.: untill he ſhall-receive 261, out of the - 
profits of it , in this caſe if livery or ſeifin be made the grantee hath 
an eſtate determinable upon the levying of the mony, and if 'no li- C 
yery-be made he hath no eftate at all but arwill. Et EE] i 

7 


If onemake a leaſeforlifeand-fay/; that if the leſſee withinone Ce: lupe 
| | year . 


' 


ow. 273 _ If one grant. lands to. 7 S, To:have and to hold to him; his exe- 
Lir45- CUtors &c2 for 3; years, and. fo. from 3- years to 3 years: during 
vier2+  rhelife of, 7.5, or: from, 3:years to 3. years during the life» of the 
leſſee; by this it ſeems 7.S hatha leaſe for 6 years and ,no-more; 

And if one grant lands to 7 S To hold: for 3 years, and after the 

end of thoſe.z years for z other years, and ;after the end' of 'thoſe 
3,years for 3 pther years QUAng: the: life of-the! leſſor; -by this at 

| leems. [ $ | hath A eaſe -for' 9 years and ino more; | And yet if in 
theſe and ſuch hke caſes where a leaſe is made from ſo many years- 
to ſo many.for the life of any perſon, livery of ſeiſin be made upon 
et formam charte ; this perhaps may be aneſtate- 

rife... ven on reds bn od eons adi oft gas ni oo 
148.8, 10. ; Jt lands be granted To-have and to hold from our. Lady day 
Ce.6.35. pro $er81910 15s 11 uyh G&:. ſic; de teno Annoim unnn Aunum: quam-- 
wo  dingmbains partibus placutrit;by this the grantee hath a leaſt for 3 
years onely1n certain,and] afterwardsa lexſe at will. And if lands be- 
granted to have and to hold from the! Nativity.of, Chriſt-next;pro- 

termino unins, Auni,'s fi in fine dift nntins Anni ambe partes place- 
rent quod eadems, preſens dimiſfia foret tenouata twur habend*: premiſſa 

to the [eflee &c. 19. poſp diftuns fiftmm Nativiratis Domini uſqut 
terminum triunm Apuorum extunc prox*: ſequen*; by this the grantee | 
hath ajleaſe in_certain by; for oneyear-onely, and; if the: parties 

agree again.a leaſe for 3 years: , «1; 6 1 dt gt ot a 9 IELLO 

| Co.6.35, - Ifi0ne makea leaſeto 4.S To havgand to holdto hiinifor years, 
#:11.7-35- and ſay not how many years: by this-the- lefſee Har: a later for. 

2 years and no more; | wn $dt nl 3 

Co.3.19, + If onegrant his land to_S To have and tohold to him until 
1 D ſhall come to. 21 years-of age; - in-this caſe if ; / D dye.before - 


| Ong tncgennds® 


thattime the leaſe is.ended.: 


'3T.3 f1 \ 


©o.144. 1 If a man poſſeſſed of a; term of -years'of, land doth, grahcithe - 
7:44 landto another and his,heirs, this by conſtruſtionwillanountto- 


a Sood grant of his intereſt., 


Dier 263, , If lands be. granted to husband and wife and 'to- 1 STO have 1 jmiration- off 
| and to hold to them and to their ;hetfs of the husband and £5 |: by: eltates todiyers's 
- 'this the wife hath onely an eſtate for life-in a moity:: with'her huſ- perſons. 
co.8.87.16. band,and the hysband and 7 $'have the fee ſimple in Foym=tenan»-- 
ie, per cy t0. them and their heirs,” | | ; 


Dier 145, - 1f Jands be: granted to two. brothers, or-two ſiſters; or to: 21 
n R brother: 


Fpofuron of Deeds. Chap.y. 

brorizer or ſiſter, or to a'father and ſon'or any _—_ OO and 
£0 hold to them and the heirs of their bodies begotten ;/ by this 
they have joynt eſtates for their'fives,” f6 that theſarvivor of-rhem 
will have the whole for his life, ad" ſever inheritahces; 5, eſtates 
in general tail by moirtes in common one with' another. And if 
lands be granted ro two rhemand their wives and the heirs of their 
bodies begotten: in this caſe they have joynt eftates for life, and 
efterwards the one husband-and wife ſhall have the'one moiry and 
the othen the other moity in-cormnton;'' And if lands be- granted 
to a manand' two! women” To have and* tro -hol#to them and the 
heirs 'of : their bodies : by this they have' eath- of them an eſtate 
rall- ncommon wire the orflier:t © i TT Hg held, fe an 

If lands be granted-to:husband and- wife To have and to hold Lit. $4 
to them/and their heits of their' Bodies ifſuing; of iti any ſuch like 07-52». 

kara ; CEE EE or ae Oo” 3, \ ore» WO. Hyper 
manner, by this the: wife ſhath an eſtate t4ill ds far forflr 4s the Lir. 2s. 
husband. But if it bs granted to'them Tothave Jnd'to hold to them Jie 34> 
and the heirs of the body. of the husband. or to the husbind and 
wifeand the heirs of the husband which he ſhall have by his wife, 
orin any ſuch like mannzr : by this the wife hath onely an'eſtate 
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forlife;and'the whole eſtate tail is in the husband. ' S0''v7a'verſ/a if - 
hnds-be:granted- to husband and wife and'the heirs of the wife 
upon her body begotten by the husband : by this he hath an eſtate 
for his life onely,and his wife the whole eſtate tail. * And if lahds be 
Eranted:to.the husband To have and to hold'to him and the heirs 
of lis dody. 0n theibody of his wife bgotten, or Tohave and to 
hold:to:him-and vhe heirs of his body begotten on the wife he 
ſhall-firſtmirry,or Tohave and to'hold to him and his wife he ſhall 
firſt marry,and the heirs of their bodies begotten : in theſe caſes the 
husbands havethe whole eſtate and the wives nothins at all. But 
otherwiſe it is it ſeems when the eſtate' is limited -by'way of uſe to 
aman and: his wife hat: he ſhall afterwards marry; for by this it 
ſeems the wife Mall take-alſo! oO LOR OM 7 oth. 
If lands be granted to A a married man and to S a married wife «5 1 5. 
and to the heirs of their bodies engendred : by this they have each 
of them an eſtate tail preſently executed, and whilzs the wife of 
the husband and the husband of the wife live they ſhall hold:it for 
their lives, land if they happen to dye and theſe to intermarry and 
baveiflues; theiriſfues ſhall have it accordins to the intail. - * 
When the Haben- If lands be granted to A and B To have and to hold to 4 for Dier 125.56 
dum ſtall be ſaid life the remainder to B infee :' by this A ſhall have the whole for 
to be ENS An 1 his Jifeahd-B the ſee ſimple afterwards; © | IR ral 


and yoid. 


when nor, but AS "CObching this marcer,, 'theſe differences are to be taken : Co 4.64 


ſhall contro], di- Between things thatare granted and between the eſtites. When Perk; Set. 


vide or expound the things that are granted are ſuch as lye in grant and take effe& {17 s. u, 


the premilcs. | Very nely wi nv cers Co. ſuper . 
P by the delivery of the deed onely without any ceremony, hs _ LEE 
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& per curi- 


f 
am in Thur- be £1 pes; 


mans ca{e. 


Paſc,16 Jac. he rs" 


R. 
21H.6. un 


Co, fuper 
Lit,21. 


Co.1o, Io7, 
Ios, 


- 


ut& hoth 


mf 10d > xirmp! $9 IE ne” rant 


"2s and 6 WJ Mag 


G 4 Sug ho 
w _ FE ” : o 
- 2 TS. 7 you 
"4 £200. - 
ot: Pre trt _—_o 


Mt Loh i So neon ITY Pee ET TT 
i re RR 3 
& = » _— 
” C 


OSS DLASY 


o— - 
£ Y 


«3% 
'Y 
N 

* i 
6 
{© | 


a Ry, 4" 


_ 


- 


ET I In 


—_— — — 
— — — 


_ 


- 
> 


——_— 


TIO; 
"IOT 


—_— 


Ps Es add. 


- 4 - 
Pn ee a 


— — 
- , 
<7 v9 


<< 


——_— mr" 
EPR IS 


the Premiſes-of chedeed Totiun [zo hol ro 
life, wy if | , a er a $0-theot - | T FT 1 "of x ' #8 it. 1 hy | | bt” 06, plow, 1! 


21 H.7 
27H.8, 
P1er 45 


- » ; 
\ 
4 £ e's # 
, his ; by Dier 273, 
X 2 > 
| _” , q 1 RIS LN EL \Þl OW, 52% 
| | 441-LitC- n 
a ? > I. 2 ” " i 4 : es LY P >" AF 
R d r ; s 8 £4 a T7 Rs A ” ry R { q ? 
= %S LT "L12D © ; PF } F 
| Ks SH VE TY EY RET OE A G1 Fant > Rod 
. j - $= A _ , : 4 ; LY L © 3 4 > —_ « | *F * £ % - 2:3 ; %. We 
[ "5 in t by v & - . mY OS . ct ; OP | b 
i Lg c : | wh 4, © FS: { -.F W 9 e 
Ls tat 4 Gy "K 1 pF TS. + 7 FE wo " 
R | doth S imn 7.THE DTETr Fo: 
; } "EP © 2. © EN] : > 
FF: P ag 'L "2% £7 & 5) F- q 4 
F311 q"rjrengy tm NY TY OP TT FPOADT ES ob PHO 19-00"OS 
' : $ 3 *\4 » ba y 5 
? + % 0 Wn Ws : mIE..x ; 
o PET 33 TP wes th > oo” : 
£4; FE - -———_ y i V Fo RS \ od” | ay" 
© 8 » " 


> wag. _ ie -Jeffor Dier 256, 
RY  moity for 
e- death of the te- « So hi 
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1 Ttand anc Mt te/according tothe ry 
MT _  $Car. 


of t 20 one, Curia pal, 
7 Fg old 7 Jac Cob 


or HARI this cxfs'the' BY of dun FD 
may ſtand together. Ts is uſual in the Habendum of 
thing granted. B ry, it to F., tou -hi "7 þ : MR A at doc © Þ- #Þ ern iaſ.2 
| Uſes, fee Uſe inf fra at' large ec FAgd my alſ6r more for the Exp frion Keene: 
& - of Deedsim Tepaninr. Numb:8$. Grant Numb. 4 Leaſes cap.14. a 
Note, : N umb.q - Andihere *F nz Parol-: T-; J e ary 1 . nts and conveyances 

have he Game conſtruQtion forthe 'moft part 'made upon them as 

are made before up 


a © FIT + = BED 

efore if a man by word of 
mouth without any v 
bave and to- hold to 


'S D all his lands in Dale to TSTo 
this ſhall haye the ber to 


W Dier 1 
Co. 5 
luper | 


for fi & Sub 6th' not ſay for whole life ; 
{on as fuch > grant made in wri- 

ting hath: HHP? + ++ 217, 
In the reſervation . \' This-48 es taken mot in- advandy of the: feoffee, grantee, c 
of rent, And leflee,, &c. and acainſtthe feoffor, Birr 12 leffor, &c. and * ſo © 10.1066 
kow..thar ſhall be the rent be: aididn the T2 Ty Co. ſuper 
raken.. p ( ring time. | And thi Ic FOre if the rek ervation Lit. 47.3lþ 

be onel ro the ſeoſor gramor; Kc. and the ded do not fa 
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Cob ogs! Þ 4 years: ren- 
TUE Tae PIN. tothe leflofor his heirs or exe- 
lervation'durins' all the term, by reaſon 
| the feoffor or leſſor be 
. ſeiſed 


in fee, and make a feg 

plow. ing fentto the feoffor 

HL .iS, ' thisT 'the rentſh CONF 

pier45. thereſeryation be tothe feoffor, or.leffor, his heires and afſignes, 
in the copulative , or in the'disjungive to him'or his heires, or to 
him and his ſucceſfors(ifit be the leaſe of a Corporation)during the 
term ;- then all the aſſignees of the reverſion ſhallenjoy it. And if 
the reſeryation be thus, yi 


Fement in fee, or leaſe for life or years, 
ror lefloror. his exectitorsor aſſignes ; in 


P44 Ts 9. t 
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1eonly forthe life of the leſfor. Butif 
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ti 
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n celding and'paying ſo muck tent (without 
any more words,)*this'ſhall be taken for all the time of the eſtate 
and ſhall go to him in reverſion accordingly. And if the referyation 
be, rendring ſo much rent-during the faidterm , and: doth not ſay 
to whom; 1n this,caſe it ſhall be conſtrued to be to him that hath 
the reverſion and accordingly-it {hall be paid and ſhall continue 
. held is Curing the term. But if A be ſeiſed of land-in fee, and 'make a 
the caſe.of leaſe for years of it rendering; rent to. 4 [without faying To his 
Var, BR. heires &c, | durinp the ſaid term; this rent ſhall continue only du- 
4 ring the life of Aand no+ longer. And yet if 4 be poſſeſſed of a 
> term only, and make an under-leaſe or affignement with ſuch a 
reſervation; 2vere,.. Þ habe 8037 a 25 eget | 

74.5.9. If the reſervation be thus, Yeelding and paying 208.during the ſaid 
| the word [yearly ]rhis ſhall be taken, to be not once 
only but:;yearly during the term and; accordingly it muſt be paid. 
7a. 21:Jac. Þ And if a leaſe be made for years, rendring in'every middle of the 
Puilon& Yar, q#oltbet medio Anni 201. this ſhall be paid during the term. 
(6:16. 107) Tf One by deed indented grant lands to :4 Yo haveand to hold 
to him for life, the remainder to Batid the heires of his body, and 
for default of ſuch ifſne to-remain to Din taile, or for life, yeelding 
therefore yearly &c. in this caſe the reſervation ſhall extend to all 

the (ſtates, 05-5 2! 5 th Ra tes op tiieth pee NH | 
Wie 136 If a leaſe be made the toh. day of Anpaft, rendring rent at our 


G. 5. 111. Lady day and Michaelmas; in this caſe albeit our Lady day be firſt 
uper Lit, . | Et .. hats | , TP: | "os 
27, named, yet the firſt payment ſhall be 'at Michaelmas next after the 
making ofthe'deed. * - . * hs Zgbe4nn SEED 
8.71 Per. Willi- If the reſeryationbe'at Michaelmas or within 20 daies after: in 
pot Tn... this caſe the 20%, day ſhall be taken excluſive. Burif the rent be to 
| Woke Ch. be paid at Michaelmasor by the ſpace'of 20; daies after, in this cate 
) Jac y x. the 20h day ſhall be taken incluſive; 71 t on 
Co.10.106, Tf a leaſe be made in December, from the Nativity of Chriſt next 
for one year with this addition, Et / 5m five dittsi Anni ambe partes 
agrearent quod eadem dinſſto foret rewovatatunc habend* &"tenend* 
premiſſa ditto I $ (the leſſee) ab &> poſt ditnm feſtum tunc proxim. 
ſequend. uſque finemtriam Annorum. Reddendo inde Annuatim du- 
rante ditto termino dift. WS, &6,. in this caſe the reſervation ſhall 
relate to both the terms, and the rent ſhall be paid the firſt year 
although they do not agree to renew the leaſe. 


TY. [53 
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94 


ry: 


Expoſition of Deeds. Chap. x; 

If two Jointenants by deed poll, or. by word make a leaſe for Co. lope 
life reſervinga rent to one of them ;. this (hall go to them both. ' 

So if one of them be tenant for life andthe other in fee, and they 
joine in..a leaſe for life; or gift in taile reſerving a renr the rent 
ſhall enure to them both. But if tenant for life and he in reverſion 
joine ina leaſe for life, or gift in taile by deed reſerving a rent,the 
rent ſhall enure to the tenant for life only during his life and. after 
to him inreverſion. _ ; 

If two:tenants in common -_ 4 leaſe of their Wat oF Plow, t73 
205.rent; this ſhall be bucone20s, and. not two. .205.1So if the _——_ 
leaſe be rendring a Hawke or a Horſe.; by this: they. ſhall have but 
one Hawke, and one horſe, and not two Hawkes or two Horſes, as 
ir ſhall be in caſeswhere they. do join. in the grant of ſuch things 
out of their land. 7 

If one make a gift in taile of two acres; of land, the one at the Cs-:0.u 
common law andthe other in-Burrow. Engliſh. rendrin an oxe.to 
him and his heires, and the donee having, two ſonnes: ft and the 
eldeſt ſonne doth inherit the. one acreand the youngeſt ſonne-doth 
inherite the other; in this A. the donor. An {bi heires ſhall have 
but one oxe'&c., | Tr” | 
| 2. of land for years if thi © leſſee live f long, "Wig 
 by.his deed indented | doth the. land to a- 


| nother To hs anda x0- hold. the reverfjon.to the. grantee for: his 


kn other rcſpeQs.. 


Deviſe. 


Te nainder, 


life cam poſt 3 mortem & Cant aliter accidert vacare.redilen#* inde An- 
»4atims tothe grantor: and his-heires.cum revero. preditta acciderit, 
9.5. 4.4. per Anuum ; inthis caſe thi; reſervation of rent ſhall not 
begin before the reverſion happen in.poſſeſlion. 
If rent be reſerved to be paid at two terms, ,and it is not faid "es aL H. 4 
equall portions; yerit ſhall be ſo taken andit muſt be ſo paid. . 34"? 
IE one be poſſeſſed of a term of years of land, and grant it: by <0 5-5 
deedto 1 $ [5 his life, and- after his death to I D: ;--1n this os Done 57. 
the whole terme is granted to 7 $, and his executors, adminiſtrators **:- 2* 
and aftignes ſhall have it and not 1D. Bur if a term, were ſo deviſed 


by Will, contra... And ifone give:or grant to.another his horſe, or 


his books for his life, ,. and:that afcer his death they ſhall remain to 


another, the remainder.is. void, and the firſt ſhall have it for.ever,, 


for the gift or ' rant of. wid thin for an houre | 15A gift of. it for. 


WER 
ever: at 


See more in Uſe N 


nb. 7. 
And.it is now time: that we come. rote other parts of a Deed and: 
firſt to. a.C RES. ; 


C HA P\. 


L, "5 RES i —_—— —_ en 
rrom_y 


Cnae. VI. 
Of a Condition. 


Condition is a kinde of Law or bridle annexed to ones a&, x. Condition; 
ſtaying or ſuſpending the ſame and making it uncertain whe- Lui. 
ther it ſhall take effe&t or no. Or as others define it, It is modus an 
Equality annexed by him that eſtate, intereſt or right to the land 
&c. whereby an eſtate &c. may either be created, defeated or en- 
larged upon an incertain event. And this doth differ from a Limi- Limitation; 
tation, Which is the bounds or. compaſs of an eſtate, or the time Laid. 
-1,8..6, how long an eſtate ſhall continue. And this ſometimes is con- 
Co.2-70, tained ina Teſtament or Will, and ſometimes in a deed. And when 
it isina deed it hath no proper place afligned ir, but it maybe in 
any part of the deed ; howbeit for the moſt part it is placed next 
after the Habexdum, or next after the Reſervation of the rent. 
Itis alſo ſometimes annexed to and depending upon Eſtates; and 
ſometimes annexed to and depending upon Recognizances, Sta- 
rutes, Obligations, Contracts, and other things: Conditions are 
alſo contained in Acts of Parliament and Records. But of theſe 
we ſpeak not here in the enſuing matters. which are eſpecially 
to be applied to ſuch Conditions as are uſually contained in deeds 
and annexed to the realty. z. to eſtates in fee ſimple, fee tail, for 
life or years. 
5 WWcofig: And of theſe Conditions there are divers kindes: For ſome ,, Quecples, 
\. M- are in deed or Expreſs. « when the condition is expreſſed by 
30; Wcolchicts the party in legal terms and by expreſs words in _— or with- 
al. out writing knit to the eſtate, as1f I enfeoff a man of land rendring 
'* _ rentat aday on condition that if it be not paid it ſhall be lawful 
for me to re-enter. And ſome are in law or Implied. 5, when the 
condition is 7acite created by the law without any words uſed by 
the party. The firſt ſort of conditions alſo are ſome of them pre- 
cedent or executed. 7. when the condition mnſt be fulfilled ere 
the eſtate can take effeR, as where an agreement is between me 
and 7 S, that if he pay me x0 |. at Michaelmas he ſhall have ſuch 
a Sround of mine for 10 years; or make a leaſe of land to 7 $ 
for 10 years, provided that if he pay me 101, ar Michaelmas he 
ſhall have the land to him and his heirs; and 1n theſe caſes by the 
performancevfie condition the eſtate is acquired. And ſome of 
them are Subſequent and Executory. /. when the eſtate is executed 
but the continuance thereof dependeth upon the breach or per- 
DE papa I 3 wt formance 
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A Condition, Chap. 6. 

formance of the condition, as where a leaſe is made for years, 
on condition that the leſſee ſhall pay 10 |. to the leflor at Michael- 
mas, orelſe his leaſe ſhall be void, and in this caſe by the perfor- 
mance Of the condition the eſtate is field and kept, Theſe condi- 
tions alſo are ſome of them in the affirmative. 3. that do conſiſt 
of doing; as providing that the leſſee ſhall pay the rent, or pay 
xo |. tothe leſſor &c. And ſome inthe Negative, 5. that conſiſt 
of not-doing, as provided that the leſſee ſhall not alien &c. And 
ſome of them are in the Affirmative which imply a Negative, as 
provided that if the rent be unpaid that the leflor ſhall re-enter 
which implieth a Negative, viz. not paid. Conditions alſo are 
ſome of them collateral, 5, when the a& to be done is a collate- 
ral aA; as thatthe party ſhall pay rol. go to Rome, or the like. 
| And ſomeare inherent, ;. fuch-as are annexed to the rent reſerved 
out of the land whereof the eſtate is made. And ſome of them alſo 
are Reſtrictive & containa reſtraint, as that the leſſee ſhall not alien, 
erdo waſte,or the like. And ſome are Compulſory as that the leſſee 
hall pay to theleffor 101. ſuch a day or his leaſe ſhall be void. 
And ſome of them be ſingle. 5. ro do one thing onely. And fome 
copulative. z.to do divers things: And ſome disjundive, s. when one 

thing of divers is required to be done. And ſome conditions Co. fire 

make theeſtate whereunto they are annexed voidable onely by en- ©* **: 
try or claim, And ſome of them make the eſtate void ip/o fatto 
without. entry or claim. And ſometimes they tend to- deſtroy 
eſtates, ſometimes to make, or to enlarge eſtates; and ſometimes 
neither to make nor deſtroy, but onely to clog eſtates, as where 

a leaſe is made rendring rent ona day, on condition if it be not ti:. See, 

aid that the leſſor ſhall enter onthe land and keep it till the rent 327: 
e paid. . And all theſe ways-conditions may be lawfully made. 
Theſſe poteft donationi modes, conditio ſwve Catiſa. ' * vEBh 


The conditions in law or implied are either by Common law, co 8.444, 
or by Statute law. The firſt ſort are ſome of them founded on $Kilf, 3543 


| > . hy: OE: LL rad 
as where an office is granted, theres a condition tacite implied, 


that if the grantee doth not execute it faithfully according to the 
truſt, the grantor may put him our. . And ſome are withour $kill, 
as where an eftate is made for life or-years of land, there is this 
condition implied; that if the lefſee do waſte he ſhall forfeit the. 
place waſted, or if the lefſee make a feoffment of the land he ſhall 
forfeit his eſtate and the leſſor ſhall enter. And where an eſtate 
15madein fee of land; this condition is implied, that the feoffee 
ſhall not alien it in Mortmain. And theſe conditions do ſometimes 


give-a recovery, and no entry, as in the caſe of waſte. And ſome- co.4.u: 


tines they give an entry and no recovery, as incaſe of Aliena- 
tr00 1n Mortmain, Inthe caſe of exchange alſo there is a condition 
1m law, for which lee-Exchange, .  - | 
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Ht It is a general rule, That when a man hath a thing he may con- 3. What things 
07,708, C1tON with it as he will, Conditions in deed therefore may be an- May Þ: made and 
Z nexed to things inheritable, to frank tenements , or to chattels _ IR Le Wie 1! 
real and perſonal: as for example, If a feoffment in fee, gift in rang Py og 1FWIe] (HATE 
tail, or leaſe for life be made of lands or tenements, or a grant be Condkſon way HINA 1 
of a rent, Common,or the like thins in fee ſimple, fee tail,or for life, be annexed, or Wn (IN 
theſe things may be done upon condition. $0 a leaſe for years of 2% And how it hl 
land, or a grant of arent &c. for years may be made upon con- ur for F.-- <a 
dition. And a leaſe may be made for five years on condition that y; ;o, _ 
if the leflee pay to the leſſor within the firſt two years 10 Marks 
that then he ſhall have the fee, otherwiſe bur for five years. Allo 
a Guardian in Chivalry may grant the wardſhip of the body and . 
perk, Set» Jand or either of them on condition. A tenant by Statute Merchant, 
co.ſuper Staple, or Elegit may grant their eſtates upon condition, The 
$27, Lord may grant his Seigniory to his tenant on condition. The 
\ tenant for life may grant his eſtate to his leſſor, or him in reverſion 
upon condition. The King may make letters Patents of deniza- 
tion to analien, or-a Charter of Pardon to a man for his life upon 
condition, Alſo releaſes and confirmations may be made upon 
condition, And a ſubmiſſion to an award may be upon a conditi- 
0,74 on. Butan Inſtitution to a Benefice, or an induQion may not be 
on a condition. An Atturnment, or an expreſs Manumifſion of 
Co. ſuper a villain cannot be upon a condition ſubſequent, asit may be upon 
47% aconditionprecedent. Anda condition cannot be releaſed upon 
a condition, as ſome hold. But the contrary is held by others clear- 
ly, and that there is no difference between this and a releaſe of 
a right ; /deo quere. An award cannot be made on a condition as 
ap was held in Sherers caſe 35 Eliz. A contract or fale of a Chattel 
perſonal, as an Ox or the like, may be upon condition, as if A fell 
a his horſe to B, that if A do ſuch an aR, then that B ſhall pay 5 1. 
316 at the .day agreed upon, otherwiſe but 4 1._ So if I agree with a 
Phyſitian that if he cure ſuch a diſeaſe he ſhall haveſo much ; and 
in this caſe he cannot have the money until he have done the cure. 
As where I promiſe a man 10 1. when he hath built ſuch a houſe, 
in this caſe he cannot have the money until the houſe be built, Al- 


ſo retainins of ſervants, delivery of Charters, and divers other 


724, 
0.9.98; 


Dier 242, 


per 


bs 


e>, 


205, 


Co4.:8., things may be done upon condition. And if an Executor affent Fo 
toa legacy upon a condition ; the aſſent is good but the condition ik I RER'S! 
is void, " OMA 24/6 
= 2-355 And conditions annexed to eſtates in all the caſes before, ME Babe: 
,, W:c.:s bowſoever they are moſt frequently and ſafely made by deed in CHHTH 
writing. vet it ſeems ſuch conditions may be made and annexed to WY Ul 1 
pot. & any eſtate of a thing prantable without deed without any writing [ nt 19A: 
Fe, kg tall; howſoeveriniome cafes it cannot be well pleaded nor uſed - BILAMGG 
BY without a deed, for it is a rule, That if a condition be pleaded ITAL 
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in.any 28ion to defeat'a freehold, the deed whereia the condition 
is contained muſt be ſhewed. But of chattels reall, as leaſes for 
Ht years and the like, or grants of chattels perſonall, a man may plead 
TE8 that ſach leaſes and grants were made upon condition , without 
i100 ſhewins the deed. And in the firſt caſe alſo of a condition toavord 
$408 a freehold, it may be given in evidence to a Fury, and they may 
Fir tinde the matter at large as itis, and fo the party may have advan- 
| tage of the condition without ſhewing any, deed of it. Alfo the co.s. ef 
| pleading of a feoffment in fee on condition withour deed and re- 
| entry, is good if the party confeſle the condition. A condition-may ©* 
10 be annexed to a limitation of uſes , and thereby the ſame may be 
TH made yoid. See T/e. 


- 
1 fo 0 


| 
4. The'nature of The nature of an expreſſe condition annexed toaneſtate in ge- DOI = 
| aconditionin —Nerall is thi?>. That it cannot be made by, nor reſerved to a ſtran- pes. 56a 
R FETHT decd, andof a li- ger,hut it muſt be made by, and reſerved to him that doth make wu wy 
$ a4. Mitation, the eſtate: And it cannot be granted over to another except it niece, 
[4 be-ro and with the land or thing unto which it 1s annexed and in- Sec 
cident.” And ſoit is not grantable in all caſes ; for the eſtates of 
both the parties are ſo ſuſpended by the condition, that neither of 
0.08! them alone can well make any eſtate,or charge of or upon the land; f 
(Ri: for the party that doth depart with the eſtate, and hath nothing be 
 iþ bur a poſſibility to have the thing again upon the performance or & 
breach of the condition, cannot grant or charge the thing at all. py 52 | 
And if he that hath the eſtate,granc or charge it,it will be ſubje& ro © 3--: v 
the condition ſtill; for the condition doth always attend and waite 1s, #s, Lat 
apon the eſtate or thins whereunto it is annexed : ſo that although: 
the ſame do paſſe through the hands of an hundred men, yer is it. 
ſubject ro the condition ſtill; And albeit fome of them be perſons 
priviledged in divers cafes, as the King, infants, and women coverc, 
vet.they allo are bound by the condition. And a man that comes: - 
tothe thing by wrong, as. a diſieifor of land whereof there is an ca 
| eſtate upon condition in being , ſhall hold the ſame ſubjeK co - 
| the condition alſo. And whenthe condition is broken or. perfor-. Dier 117 Gn 
med &c. the whole eſtate ſhall be defeated : So that if there be a C2: 7: ® x 
leaſe for life madeby deed and not by will , the remainder over in- cinzten Lit 
| tc, en condition that the leſſee for life ſhall pay ten pound to the Hp. I; 


leſſor ; if the tefſee pay not this ten pound, the eſtate. in remainder 374-vev- 
is avoided alſo, Er fic e converſ, unleſſe by ſpeciall limitation it be £5. 
otherwiſe provided, asif A grant by Indenture land to B for life, +27-Co 
the reinzinder to Cin fee, rendring rent to A and his heires. with f* 
condition that if.the rent be behind , to reenter and retain the land 
during the life of B and no more, and A doth enter in the-liferime- 
of 3 for non payment ; this doth not. deſtroy the remainder. And 
i tenant for life and he in remainder join in a feoffment on conditi- 
e1; that if &c. that. then the-tenant. for life ſhall reenter ; this. 
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5 good without defeating the entire eſtate : for regularly a condi- 
tion cannot avoid a part of aneſtate onely, and leave another part. 
entire; neither can the eſtate be yoid as to one perſon, and good as: 
ro another (except it be in caſe of a condition annexed to an e- 
Rate limired by way of uſe, as in Fraxces caſe Co.8.90.) And yet if 
4 make a gift intail-to-B,the remainder to B in fee upon.condition: 
not to alien, and Þ doth alien ;.this doth defeat the eſtate tail one- 
ly and not the remainder. Alſo the whole eſtate of the whole 
and not of ſome part onely ſhall be avoided, except by agreement 
the condition be ſpecially reſtrained to ſome part, and the re-entry 
given in that part onely, as where a-feoffment is made of two acres, 
on condition that if ſuch a thing happen the feoffor ſhall enter in- 
perk. Set. to One of them. And further when. he that. hath right. doth re-: 
Noh enter by force of ſuch condition, he ſhall avoid all charges and in-- 
cumbrances put upon the-lind after the: condition made, for he- 
that doth enter into land by force of ſuch-a condicion; muſt have 
it aan in the ſame plight as-it was when: he parted withit. And: 
finilly, a-condition for the moſt part will not determine the eſtate- 
without entry or claim. So that howſoever a Limitation hath much. 
s Lic. Sea. attinity and agreement with a Condition, ® and therefore it is ſome-- 
380. , times called a condition in law >, both of them do determine an: 


bCo9 128, : f . . . 
8:75 41. eſtate in beins before, and a limitation.cannot make an eſtate to- 


Þ:O0W 413+ 


Cy4 \31l. 
Þici 127, 


Seeirfra- 


Co.10. 40, 
Nier 300, 


differ : 


doth not 2 condition» 


Co 2», Tord 
Cromwels 


mk rr. fornded amongſt covenants, ſometimes ſo ambiguouſly drawn and 


y orting- atall times havein their drawing fomuch athnity wich limitations, 


wt "ood that it is hard todiſcernand diſtioguiſh them. Know. therefore that 
it204, ; for the moſt part conditions have conditional words in.their fron- 
le$ce.. Hifpice, and do begin therewith, and that amongſt theſe words. 
23s, there are three words that are moſt proper, which in and of: their 


own nature and etfcacy without any addition of other words of, 


re-entry in the concluſion of. thecondition that do make the eſtate. 


coneitional, es.Previ'o, Ita quod,.and Sub conditione, And there- 


be void: as. to ane perſon, and good as-to another, as if a gift be 
made in:ta1} to one and his- heirs-males, umil he do ſuch a thing,, 
lt, Se&.yo and then his eſtate to ceaſe and. go to another : yet herein they. 
1. A ſtranger may take advantage of aneſtate determined: 
by l:mitation; and ſo he cannot upon a condition. 2, A limitation: 
doth always determine the eſtate. without.entry or claim, and ſo; 


Condtrions annexed to eſtates are ſometimes ſo placed and con--,. whenan eftxe 


(hall be conditio- 
nal. And whar 
words will make 

2 condicion. And; 
what not». And 
how a condition 
may be known 
from- a covenant 
or limitation. . 


P;oviſo: Ita quods. 


foreif A grant land ro B, To have and to hold ro him and his-544 condivione. 


heirs, Provided that, or-ſo as, or under this condition, That.8 do 
pay to 4 ten pound at Eaſter next; this-is a good condition, . and 


. 


the eſtare is conditional without. any more words. But there are. 


other words; as S7,./i contiugat, and the like, that will make an e- 
ftate conditional alſo; butthen.chey maſt. have. other words joyn- 


ed 
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A Condition. Chap. '6. 


.ed with them, and added to them in rhe'cloſe of the condition, as 


that chenthe grantor ſhall reenter, or thatthenthe eſtate ſhall be 
void, orche like, And therefore if 4 grant lands to B, To: have 
and to hold to him and his heires, and if, or but if it happen the ſaid 
B doe not pay to A ten poundat Eaſter, without more words, this 
isno good condition, but if theſe or ſuch like words be added,that 
then it ſhall.be lawfull for A to reenter, then it will be a good 


condition, 


Burt here note that theſe words Proviſo, Ita quod, and [nb condi- 
tioae, albeit they be the moſt proper words to make conditions, 


yet do they not always make the eſtate by the deetl to be condi- 
tionall, but ſometimes do ſerve for other purpoſes ; for the word 


P7oviſe hath divers operations beſides; for ſometimes it doth ferve 
for , and work a qualification or limitation, and ſometimes it doth 


ſerve to make and work a covenant only. And then only {being 


inſerted amongſt the covenants of the deed it doth make the eſtate 
conditionall when there are theſe things in the caſe. . 1, When the 
clanſe werein it is hath no dependence upon any other ſentence in 


the deed, nordoth participate with it, but ſtands originally by and 
of itſelf, 2. Wren it is compulſory to the feoffee, donee, &c. 
3. When it comes onthe part, and by the words of the feoffor, do-: 


nor, leſſor, &c. 4. When it is applied to the eſtate, and not to 


ſome other matter, as if one grant a Manor withan Advowſon ap- 
pendant, and after the Habendum and reſervation of rent amongſt 


the covenants, there 15 this clauſe inſerted | Provided that the gran- 
tee ſhall regrant the Advowlon for the life of the grantor} this 
154 good condition, And thus it 'may be alſo a condition and a 
covenant : as if the words run thus, Provided always ; and the feof- 
fee &c. doth covenant &c. that neither he nor his heires ſhall doe 
inch an ac, this is both a condition and a covenant. © But if the 
clauſe have dependence on another clauſe of the deed , or be the 
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words of the feoffee &c. to compell the feoffor to do ſomething, 


then is it not a condition but a covenant only, as if there be in 
the deed a covenant that the leflee ſhall skowre the ditches, and 


then theſe words follow | Provided that the leſſor ſhall cary away 


theearth, ] Or there is a covenant that the leſſee ſhall repaire the 


houſes , and then theſe words follow | Provided that the leflor do 
provide timber.”] So if this clauſe be applied to ſome- other thing, 
and not to the thins granted, then is it no condition, as if a leate 
of land be made rendring rentat B, provided that if ſuch a thing 


happen, it ſhall be paid at C,, this doth not make the eſtate con- 


ditionall. -Or a leafe is made for years without impeachment of ' 


waſte, proviſo quod non proſternet domas voluntaric ; 1nthis caſe how- 


ſoever this doth make the priviledge, yet doth it not make the e- 
ſtate conditionall. Or a leaſe is made: for years rendring rent, pro- 
ASST vided 


Chap. 6, A Condition: 


vided that the leffor ſhall not diſtrain for the rent; in this caſe this 
is a 09d condition, but not annexed to the eſtate, Soif in adeed 
Dicr 318, of Þargaigand dale of land after the Habendam, there are theſe 
words, v4z, ppoa theſe conditions following, »5z. that if the ven- 
dor pay the vendee twenty pound at Eaſter, and enfeoff him of 
a meadow.called S before Whitſontide, that the bargain ſhall be: 
void. Provided nevertheleſs that the bargainer ſhall hold the land 
for twenty years without the let of the bargainee; it ſeems this 
2 H.8.15, Provided in this caſe doth not make a condition. So if a;leaſe be: 
ge made of a houſe, & amongſt the covenants theſe words are inſerted 
[Provided alſo that if the leſſor will dwell upon it,or keep it in his 
hands, then the leflee, his executors and aſſigns doth covenant up- 
on one years warning t9Q remove and pive place to the leſſor this. 
leaſe notwithſtanding ; ] it ſeems this is no condition but. a cover 
a Curia pa- nant onely.* If a leaſe be made, provided that if the rent be behinde, 
her4 Jac. without any more words; this is no good condition, 
caſe f = Theword-falſo doth not always make a condition, for ſome- 
Go. Loder times it makes a limitation, as when a leaſe is made for years if I. $ 
Lit. ſhall live ſo long. — + BY £ 
Co.uper ; \[There are other words alſo that inthe Kings Srant, in laſt Wills. 
- 1 and Teſtaments, and other ſpecial cafes do make conditions, as ea 
& Stud. 122. ixtentione, ad effettum, propoſitum, intentionem, paying, and the like. 
pier 138. So that if one deviſe his land to 7 $, ca intextione cc. that he ſhall. 
7 Haz, payto # F-ten pound, or paying, or ſo as he pay to /S ten 
02 pound, orto {ell &c. theſe.are good conditions, But theſe words 
by 42 _ regularly do not make aA condition when they are uſed in ceeds, 
Do &3t, And therefore if one make a feoffmeat in fee ea zntentione, ad effe- 
34. tam &c, that the feoffee ſhall do, or not do ſuch an at; theſe: 
words.do not make rhe eſtate conditional, but it is abſolute nor- 


withſtanding. And yet perhaps theſe words being conjoyned 


with ſome others may. make a condition,as if Iznds be granted ea in- - 


rentioue quod fi defecern fc, tanc quod reintr:bit, or the like. 
Po.&Stu, Alſo conditionsare ſometimes made eſpecially in eſtates and lea- 
-+ wer. ſes for years, without any of theſe formal words when the appa-- 
rent intent of che -lefipr is-to make the eſtate conditional, aJbeit 
the words be not uſcd as the words-of the leſſor, bur as the words 
of the leſſee, or indefinitely of neither. And therefore it hath 
been ſaid, Thatif an Indenture be made between 4 and B thus :. 
It is agreed and covenanted between the parties aforeſaid, that B 
ſhall have the land for years, and that he ſhall not alien it ; that 
this eſtate is conditional. Byt-it ſeems this 1s not law. Burt if this: 
clauſe be inſerced amongſt ocher covenants, viz. If the leſſee hin- 
der the leflor to fell, cut and' carry away the trees upon the lands: 
deviſed,” thatthe leſſor may re-enter and the leaſe ſhall be votd ; 
this is a good condition, and fo it hath been adjudged. jnzhs Cale of : 
' 4 AWAYA.; 
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Haward and Fulcher, Hil. 3 Car” B,R. And if a leſſcefor years co. f 
do covenant in his leaſe, That if he, his executors or aſſigns, oo 
{hall alien, that it ſhall be lawful for the leſſor to re-enter ; it ſeems rlow 
this is a good condition, and not a covenant onely. And if a leaſe &e» 
for years be made, and this clauſe is inſerted in the deed, It is a- = WL 
greed between the parties that if the leſſee do not pay 10 pound to 

the leſfor at Eaſter, that from thenceforth the leaſe ſhall be void ; 

thisis a good condition. And if a leaſe be made with this clauſe 

inſerted in the deed, It is agreed that whoſoever ſhall have the e- 

ſtate or intereſt, that he or they ſhall finde ſureries within the year 

for the rent, otherwiſe the eſtate ſhall ceaſe; it ſeerns this is a good 

condition. Andif aleaſe for years be made with this clauſe 1n- Diers. 6;, 

ſerred, And that it ſhall not be lawful for the leſſee to alien withour 5374 wa Dier 
licenſe of the leffor, under pain of forfeiture ; this is a good condi- BK. 
tion. Andif a leaſe for years be made of a houſe, with this clauſe *_ 
inſerted inthe deed, And the lefſee ſhall continually dwell upon ng? Uh 
the ſame houſe upon pain of forfeiture of the ſaid term; this is a Lir.204. my 
Sood condition. And if ina leaſe for years the leſſee covenant to ptoy, 132. 
pay ſo much rent, and then theſe words are inſerted, And if it on 
ſhall happen the ſaid yearly rent &c. thentheleſſee doth covenant 
and grant &c. that the leaſe ſhall be void ; it ſeems thisis a good 
condition, and ſo hath it been ever taken as was faid by 7»ſ#. Do- felt 
dridge Hil. 3 Car*. And in all theſe caſes the eſtate is conditio- Tus 
nal, Butin caſes of feoffments in fee, gifts in tail, and. leaſes for co. ſuper 

life, it ſeems words penned in this manner will not make conditi- age % 

ons, but that in theſe caſes the preciſe and formal words of a con- 94. bierss. 

dition are requiſite. And therefore that if a feofftment be made by "”_ 

deed, and therein is inſerted thisclanſe, That it is agreed, or that 

the feoffee doth covenant that if the feoffor do ſuch an aR, thar 

the feoffor ſhall re-enter; this'is no condition, nor the eſtate here- 

by made conditiona). And yet ſee Perk, Seft.744- y 

If one make a leaſe for years on condition to pay rent at four pier 348. : 
feaſts, and after there is a clauſe in the deed, And if the rent ſhall ws 
be behinde,&c.that he ſhall diſtrain; this clauſe doth not take away Pe.k 
the condition, but the ſame doth continue and the eſtate is condi- rok 
tional ſtill, See more in the next queſtion, 

In the making of eſtates the cauſe is regarded. And in caſe of co. we 
the grant of lands or tenements, ca/a doth ſometimes make a con- =**** 
dition, As if a woman give lands to a man and his heirs, cau/a ma- 
rrimonii prelocatt ; 19 this caſe if ſhe either marry the man, or the 
man refuſe to marry her, ſhe ſhall have the land again to her and 
her heirs, But of the other fide, if a man give land to a woman and 
to her heirs ca»/a matrimonii prelocuts, though he marry her, or the 
woman refuſe, he ſhall not have the lands again to him and his heirs. 

And inthe caſe of a grant executory, the word [pro] may make a 
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condition, And therefore if: a man rprant me an Annuity pro wna'a- 
cra terre, or prodedimis &c. or if he grant:me an Annuity for'a 

wough my ground; thisis conditionall'; 'and'/if 
he be diſturbed. inthe way; acre 2 Ftand rirhes;or gutrer, he'may re- 
fuſe to-pay the Annuity. Soif an Annuity be granted ro:an Officer 
for the executing of his office, or pro confilio\impendendo, if the 
grantee do not execute the office; or give counſell, &c. the Annuity 
ſhall ceaſe: But-if one grafit.me Tithesor an-Annuirty,and'1 grant an 
Annuityfor theſe Tithes, or granitto-give counſel} arthe Annuity; 
it ſeems the grants thatare inthismanner are tot conditionat!;, but 
abſolute. So if T+pro conſclin Ht. or pro una atta' terre- thc,” mikea 
feoffment in; fee;or leaſe for life of another acre,theſe eſtates are-not 


conditional And if one deviſe land to be fold by biSEtocuragh; and Teſtament: 
ot 


ro bediſtribured for his foul iz NO 6: it ſeems the _ ort 50u 
the execytors' 15 conditional. SOT 
Preacher or a Chaplain,”- 


veyed by deed in.a-mans _ time. "And if a-feo ] 
land ad erudiendim filium;ſome haveſaid this oY conditionall, 


din, Diammede, Dum, Qvouſque 8; onde like. Ad 
+4 grant: landsto-B , To have and'torhotd'ro him and 

ul Bg0to Rome, or untill: he be promoted to.a Behe- 
ail; B- pay.to-4, .Or: A payto:Brwenty pound, oro tons: 
ve,/erif Agran lands:tosB, to have and to hold'te 

rs; &c.if 1 Sand £'D ſhall live ſo long. - Or if 4 


| _M Ap to B. To have-and-cq hold-to him for the life of B,; So 


that B pay 20 pgund to:.4 Eaſter following ; theſe are nor con- 
ditional. but-limited to-eſtates,- So-if 4: grant lands to B Fo have- 
and'to- hold ra him foro. longas he ſhall keep himſelf a-widower;,. 
or dum ſola fnit,. or durante aiduirate, af the grantee be a'widow, 
theſe are good-hmited: eſtates, but;theſe words do fot make the e- 
laces to be conditionall. 
If the words inthecloſe or naciufc on:of a condition: be thus; 
TEhag the land ſhall return to the'feoffor,: &c. or that he ſhall take 
rurnut to. his. own profir, or- that che: land ſhall revert, 

- that the-feoffor hall recipere. the land; theſe: re either of them 
Morte a condition to give areentry as good'as. the word 
Legancer ] and by theſe words the eſtate will be made: conditio- 
: nal , 


' The 4% hy by the cutteſie the renant in wile after the poiihility 6. What ſhall be- 


laid a conduion 
in law, Ard when. 
an <ſtate ſhall be. 


eſtates ſubject to a-conditioninilaw, ſo thatif eicher of them alienſubj: & co ſuch. a. 
his land in fee, or claim a, greater eſtate i 1m:a court-of record then:conunion.. 


of iſſueextinR ,. the tenant indower;, the Ffenant for. life 57 the te- 
nant for years, by Statute ;or Elegic, Gardiany &c.- doe hold their 


his own,, he doth forkei 


this eſtate, and he in remainder or xeverti- 


tar d Proper words.to make a limitation'of aneſtate Limitation. 
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-on may entgr., and if ſuch a'renant do walt,; he in:reverfion ſhall 
\recOVe the place waſted. 'The' tenant in'feeitmple- doth hold- his 
eſtate ſybject to arcondition! im aw; 4othar ifhe | lis Hand: in 
Mortmain he-doth fosfeir itjand the Lardmity enterupo 
alſo be chatdorh take land mexthange doth hold it 'undera condi- 
tion:in law., viz, that if the landhe/pive in exchange'for that land 
be recovered from him thachathi that be ſhall enter upon his-own 
land again;, Alf every ns = artreo'do'in'the adminiſtra. 
tion. of. Juſtice,/ *a1h >f-Purk rks -Ste\ 3 Ea les; F 
and ſuch like, holdthcirof ce under xconditi 9 
if they do notduly execute it; wryrn all that ahtvings doth ap- 
pertain, they,may forfeit them and the grantor may put chem our. 
Am #0,quis delin nit in eoceft-de - wb age brag Ne tht 526 
7. What ſhall be 4, -L,@.gyery condition ng utred al porn pop Norte 
ay a good con= to. ec are 4kinterit /in-the p: 7'Tc i en ; 1th 
inoninees 07 inchecuſes before; And an imgraliforth, © 
originall creation, of a a condition may be made. Mato. OF Ry 
And what nor, ' Asito- things 2p wan the condiionnaſt br Site | 
x. For cas to the, eſtatg Ethe:timeof the making of ivy*b _ I 
ner,and trame ibemadeafr cad ens An bib &con ditic 113, Co.ſu 
RY order of : br no es 4 a5 od amd Ce LIT Panty, prime Em 112,C6 h 
making of jt. AUE, 217,Co.2,7 


Wy in the Gs Flv ad chenifire fo { eo nanmake ont 

leaſe, or the like; byione deed abſolut te; and atrhe'fam( 

andther deed of defealince or ec s ana-deh 
ther,'this is a good condition!) and will alles On #7" «uf 
nall, -But if the defeafance be ſealed and delivered before; or after 

the deed, contra. And therefore if one make an abſolute feoffment 

in fee, and before or after the ſealingor delivery of that 'deed' the 

feoffor declare himſelf 'by deed: or'the feoffor- and feoffee- 3 agree 

by deed that the eſtate ak before, or to'be-mate xfrer; ſhall' be 

conditionall,, yet this is not conditionall. And yerifan Anmuitybe 

granted abſolutely: by one deed;;and after the grantee grant to the 

grantor. that if the grantor: do fuch: a thing; he! Afinuity ſhall 

ceaſe: in this caſethe Arinuity is conditional,” 127, 1g gut” 

A condition may be annexed ron eſtate: by way fuſe; avif 4 C.146. Hill 
feoffment be pay 6p Az\tc o'the uſe of B, and hit heires, of ton! $pJacs.f- 
dition that-B ſhall pay-to the feoffor rwenty pound fuch a day;*this caſe. Co, r 
15 a good condition. So if one covenant to ſtand ſeiſed of lands to l;z: = 
the uſe of B and his heires; qncondirion! that if he'pay himTtenne 
pound ,. the uſe ſhall b&'void; or-the like? "Alſo a condition may be Pic 1:6 
annexed to an eſtate- created by: Will, asif-one deviſe land to 7.5" 
for his life, Provided that he pay-ren/pound-yearly'to 7 D; this is a 
good condition. Whereof' fee in Teftament. | 

Co c I 

A rent, or uy ſuchlike thing may be granted « on conditioti tha ABI 4 
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leaſe for 5h: i d_thaz, upon ſych\a contingent.it ſhall i 
yoid for five years ; thele. c« s are. got good. And yet. i 
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, or the heir of the feoffor ſhall do: 


Ce, ſuper 

ls ment nc be made to 1 $ on condition that : 
= 7D ſhalfp the ook vr ten pound at Eaſter next; ori a feoff- 
159 = ment be mad it on: that if the heir of the AS pay twen- - 


Ln379. ty ſhillings to the feoffee, *that the feoffor and his. þ heirs ſhall re- 


, _ ry enter. But a cond! tion ro. give a ſtranger a're-eh ry 1s vaid fo far 
= FYOT therefore if aneſtate be mad upon, condition, that 
= _raakex ſuch a contingent a ſtranger ſhall-enter, or. the efate ſhall 
' IS and ano jer tha [ bave it; howſoever is may be ſo drawn, . 
7 good condition to give him! his heirs &c. that doth 


[9 ? ar 4 nts | 1 br; it cannot, be 0 odto give the eſtate or - 
2nSer. ...So Tee a - Y ;r Y 3 ol wy 3 [ 


Render condition 


Co. ſuper Wa a man nfo another, upon 73: /IM that be and his heirs- 
Lit.213, 

nal render ro. a ſtranger and. His heirs a yearly rent of twenty 
ings, &c, andif he fail of payment. thereof, thathe feoffor 
ſhall re-enter ; albeit this as a Ten of rent 1s meerly void, 
and the condition that doth call*it a rent, -is meerly miſtaken, yet 


the condition is gaod, and wt 76s. Pleat, the words: ſhall be taken 
contrary to their proper ſenſe. 
has If Tenfeoft 7. Sof land on. oats FIT that if 7 D Tg to him ten 
K. h pound,. | 'or goro Rome: before ſuch a. day. .*that then the feoffee 
: ſhall pay-to metenpound: Kc, | this is. A gondirion. . MOL ROTY 
; Co. ſuper If a feoffment be made to one and his heirs, on condition that if - 1 1 O00 148 
27 the feoffee pay tothe feofforten poung be. ſhz11 fave the fee of - WH HF NM 
land ; this'is not a good condition. But if if heſay further, And if. WTR SO 
he fail to y that, the feoffor ſhall re-enter, this is good. Wi 
[2 *rer la py rail beimadetoa manandthe heirs of. his body; and” OOTY |: 
* if hediewithout heirs of hisbody,that then thedonor andhis heirs - \ hi by 7 We 


ſhall re-enter ;this is a void condition, for whenthe iſſues fail the * \ TEL? 
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rendrigg rent, . 5 that if the Reſee? will hold it. Dyer Jobim, and 
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life be Bos upon Wd ion, Th 
or his heirs ren pound at a certain” 
re-enter ,and.if he do not pay it at t hat. rime., go the leſſee pay 
to the leſſor or his heirs te, pou nd at a. ceft , after the to 
for ever ; chisis a good conc bg ot "I all caſes where't eſe 
kind of conditions are ho. io make the encteaſed eſtats 0b op there 
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Chap.s. A Condition. 129 


be poſſible and lawful, for upon an impoſſible condition it cannor, 
and upon an unlawful condition it ſhall not increaſe. 
e.1155- © If onemake aleaſe for life, provided that if the leſſee dye with- 
Die 159 jn ſixty years, that his executors ſhall have the land for ſo many 

of the ſixty years as ſhall be to come at the time of his death; this 

is no good condition to make the eſtate to encreaſe, but it may be 
co.84, a Covenant. And if a leaſe for years be made, on condition that Coyenary. 
if the leſſor ſell the reverfion of the ſame land, the leſſee ſhall have 


the fee of it ; this is no good condition to encreaſe the eſtate. And 


co.8.73, A poſſibility cannot decreaſe upona poſlibility, as a leaſe for years 


to a leaſe for life by one contingent, and the leaſe for life to a fee 
co. ſuper ſimple by another. And if a leaſe be made to a manand a woman for 
their lives, on condition that which of them two ſhall firſt marry 
that one ſhall have the fee and they intermarry in this caſe neither 
of them ſhall have the fee for incertainty. 


. 


Co. ſuper If a man make a leaſefor life, and adde this condition, That if To abrigge an 


5 pM the leſſee within one year do not pay twenty ſhillings, that he ſhall care. 
have but a term of two years, and he:do not pay the 20s. by this 
his leaſe for life is gone, and he hath now buta leaſe for two years, 

[H.8.3, If alcaſebe made, on condition that if a ſtranger diſlike it,or be ,” p,..ho mer 
difcontented with it,that the leaſe ſhall be void ; this is a good con- and ſubRance of 
dition, | it, 

il.6 Jac: Tf a leaſe be made, on condition that if the leſſee be outlawed, 

3k-Cui the leaſe ſhall be void; it ſeems this is a good condition. 

trin, 38.6, If a feoffmentbe made, on condition that if the feoffee commit preropuiye; 

ſer Curiam treaſon that the feoffer ſhall re-enter ; in this caſe the condition is 
vain: forif the feoffor enter, his entry is not lawful, for the King 
is intitled, and his title ſhall be preferred. 

Co.1,83. No condition or limitation, be it by a& executed, limitation of a Taman, 

-.C0.9. uſe, or by deviſe, or laſt Will, that doth contain in it matter repug- 
nant, and tendins to the utter ſubverſion of the eſtate, or matter uſe, 
that is againſt law, or matter that is impoſſible to be done is good. 

And therefore in all ſuch caſes.if the condition be ſubſequent, the 
eſtate is abſolute, and the condition void : And if the condition be 
to £0 before the eſtate, the eſtate and the condition both are void. 

Co.laper Fa feoffment or other conveyance be made of land, or a grant of Repugnane con 

Li,:zz, rent &c, in fee ſimple by deed or will,upon condition that the feof- girions, 
fee or grantee ſhall not alien to certain perſons, asto 7 S, orto 1 S Toreſtrain Allis 
and S; this is a good condition. So if one make a feoffment in nation, | 
fee of. land; on condition that the feoffee fhall not alien it in Mort- 
main ; this is a good condition. So if A beſeiſed in fee of black acre, 
and B doth enfeoff 4 of white acre in fee, - on condition that he 
ſhall not alien black acre ; this is a good condition. But if the con« 
dition be that the feoffee or grantee ſhall not alien the thing grant» 

ed to-any perſon whatſoever, or thatif he-do alien to/any perſon, 

thavhe ſhall pay a fine to the feoffor ;. thele conditions are void = 
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Chap.6. A Condition. 
be poſſible and lawful, for upon an impoſſible condition it cannor, 
and upon an unlawful condition it ſhall not increaſe. | 
co1.155 © Tf onemake a leaſe for life, provided that if the leſſee dye with- 
Die 159+ jn ſixty years, that his executors ſhall have the land for ſo many 
of the ſixty years as ſhall be to come at the time of his death; this 
is no good condition to make the eſtate to encreaſe, but it may be 
co..84, a Covenant. And if a leaſe for years be made, on condition that Coyenany. 
if the leflor ſell the reverſion of the ſame land, the leſſee ſhall have 
the fee of it; this is no good condition to encteaſe the eſtate. And 
co-b.73, A poſſibility cannot decreaſe upona poſſibility, as a leaſe for years 
_ toa leaſe for life by one contingent, and the leaſe for life to a fee 
Co. ſiger ſimple by another. And if a leaſe be madetoa manand a woman for 
bt-21% their lives, on condition that which of them two ſhall firſt marry 
that one ſhall have the fee and they intermarry ; in this caſe neither 
of them ſhall have the fee for incertainty. TING 
Co.ſuper If a man make a leaſe for life, and adde this condition, That if T9, abridge af 
Lit,21 8 IE. k* *(f; p 
084.327. the leſſee within one year do not pay twenty ſhillings, that he ſhall eſtate. 
have but a term of two years, and he:do not pay the 20s. by this 
his leaſe for life is gone, and he hath now buta leaſe for two years, 
'H.8.:3, If aleaſebe made, on condition that if a ſtranger diſlike it,or be ,” p,..1o marter 
difcontented with it,that the leaſe ſhall be void ; this is a good con- and ſubſtance of 
dition, FOFET, it, | 
Kil.6 Jac Ta leaſe be made, on condition that if the leſſee be outlawed, 
3k-Cuit- the leaſe ſhall be void; itſeems this is a good condition. 
Tin, 38.6, If a feoffmentbe made, on condition that if the feoffee commit Prerogntive, 
per Curiam. treaſon that the feoffer ſhall re-enter; in this caſe the condition is 
_ vain: forif the feoffor enter, his entry is not lawful, for the King 
is intitled, and his title ſhall be preferred. | 
C183, | No condition or limitation, be it by a& executed, limitation of a -x,q FFT 
-#.C0.9. uſe, or by deviſe, or laſt Will, that doth contain in it matter repug- 
nant, and tendins to the utter ſubverſion of the eſtate, or matter ue, 
that is againſt law, or matter that is impoſſible to be done is good. 
And therefore in all ſuch caſes if the condition be ſubſequent, the 
eſtate is abſolute, and the condition void : . And if the condition be 
ro.g0 before the eſtate, the eſtate and the condition both are void. 
co.ſuper Af a feoffment or other conveyance be made of land,or a'grant of Repugnant con 
Lit,zzz, rent &c, in fee ſimple by deed or will,upon condition that the feof- girions, 
fee or grantee ſhall not alien to certain perſons, asto 7 S, orto 1 S Torcſtcain Ali 
and $; this is a good condition. So if one make a feoffment in nation, 
Fee of. land; on condition that the feoffee thall not alien it in Mort- 
main; this is. a good condition. Soif 4 beſerſed in fee of black acre, 
and''B Jokienbon A of white acre in fee, | on condition that he 
ſhall not alien black-acre ; this is a good condition. But if the con« 
dition be that the feoffee or grantee ſhall not alien the thing grant» 
ed to-any perſon whatſoever, or thatif he-do alien to:any perſon, 
thavhe ſhall pay a fine to the feoffor 3} theſe coaditions arevoid - 
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Prero tive, 


A Condition. Chap; 6, C 


the caſe of a common perſon asrepugnant to the eſtate, Yut in caſe 
of the King,ſuch conditions are g00d. Ard in the cafes of a.comman. 
perſon alſo thealienation is good until it be avoided by the-feoffor. 
And inPaſc.19 Jac. B.R.it was held by Juſt. Dodvidge and Chambers 
{ain, that if a feoffment be on condition that if the feoffee alien,he Bragge .; 
ſhall pay rol. to the feoffor; that this is a good condition : but Ch, Jo ag 
Juſt. & Juſt. Haxghton held the contrary, for then this ſhal. be a cir- 
cumvention of the law. If a gifthad been made to an Abhot;& his 
{ucceſſors,on conditio net to alien, this had been a good condition, Po8. ag, 

If one make a feoffment of land to an infant, - on condition he **: 
ſhall nor alien to any perſon ; this is a good condition during the Co. fix: WW... 

- , : . ; . | It,22 = 
minority of the infant, but not afterwards. In like manner asif -one 01. M3! 
makea feoffment to a hiisbandand wife,” on,condition-they ſhall 387. 
not alien; this condition to ſome intent is good: 4: toreſtrainaliena- yak. tes 
tion by feoffment of deed, and to-ſomeintent repugnant and void, 7358s 
z, to reſtrain alienation by fine, for that is lawful. So if a gift be Ivy 
made intail, on condition that the tenant in tail may alien for the ſuper T 
profit of his iflues; this is a good condition, And ſo if land be given 6; 4 
in tail, upon condition that the tenant in tail or his heirs ſhall not pH7 
alien in fee ſimple, fee tail,nor for the term of any others life, but for Perk.le 
their own lives ; this condition is good. But if lands be given in tail 73 
on condition that the tenant in tail, or his heirs in tail ſhall not ſuf. Co. 6. 
fer a common recovery, levy a fine with Proclamations/accoxding to E” T 
the Statutes of 4 #7. and 32: H;8. to-barthe ifſues,or'on condition 
that he ſhall not make copyholdeſtatesofeopyhold land, according | 
to the cuſtom of the place, or make leaſes according to the Statute 
of 32 H 8.ca.28. theſe conditions are held to be repugnant, and for 
that cauſe void. And yet ſee, for the haſt of theſe caſes the opini- 
on in Co. ſuper Lir.223.,to the contrary,and that a canditionts re- Co, 1 
{train the making of ſuch leaſes is good ; forthis power is not inct- Dier xt, 
dent to the eſtate, but given to him collaterally by the Statute, and <2 
Oxilibet poteſt renunciare juri proſe introdutto,But tot a cnria in Mar 
ry Portingtons caſe is againſt him. 1f a man make a giftin tailto A, . Wreck. « 
rhe remainder to him and his heirs, on condition that -he fhall-not «<, ave Mt: 
alien; this condition as to theeſtate tail is good, and void-as to;the —Y. mw Co. f, 
other. And therefore if an alienation be, he ſhall defeatit onely as 
to the eſtate tail. Andif aman make a gift in tail,on condition that co. 6.4. 
the donee or his heirs ſhall not aliens this is a' good condition to 
ſome intents, and void to other, . and therefore if he make a feoff- Y Tr 
mentin-fee,or any other eſtate by which the reverſionis diſcontin-- o 
ed tortioufly,the donor ſhall enter,otherwiſe if he ſuffer a common 
recovery. And if a gift intail, on conditionthat the tenant in tail. 
ſhall not make a leaſe for his -own life, is not a go0d condition, by 732, 
Co.6.43. againſtCo. ſuper Lit.223. If one ſeiſed infee of land, and Cot 
make a leaſe of it for years or-life, on condition that the lefſee ſhall $26 
not alien the land leaſed, or any part thereof during the term,or on 


Dier 94 


con. 
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Chap. 6. A (ondition. © + 
condition that he ſhall not alien it, or any part of it, during the 
term without licence of the leſſor; theſe are good conditions. So if 
one be {ciſed'in fee of a Manor, and he make a leaſe of years of it to 
I 5,” 0n condition that he ſhall not make voluntary eſtates by copy; 
4 this is a good condition, But ina feoffment in fee ſuch a condition 
15 repugnant and void, And if one be poſſeſſed of a leaſe for years, 
or of a houſe, or of any other chattel reall or perſonall, and he give 
or ſell all his intereſt therein upon condition that the donee or ver- 


IN dee ſhall notalien the ſame; this condition is void for repugnancy, 
and the gift or ſale is abfoluts, 

&@ Wco 4.72: If one make a feoffment of land in fee, on condition that the 

7.1, 235 feoffor ſhall retain the land for twenty years withour intercuption; 

bh, _  ttſeems this is a po eonnicon and not repugnant. ee 

<> Wvicrss, ; If grant landroanother for life, if it ſhall pleaſe me ſo long to 


ſuffer him '; it ſeems this coditio# is repugnant and void. 
co.10. 39, If a feoffment he made of land in fee, on condition that the feof- 
per 1 fee ſhall not enjoy the land, or ſhall not take the profits of the land, 
77-133. Or on condition that the heire of the feoffee ſhall not inherit the 
117 land, or condition that the feoffee ſhall not do waſt, or condi- 
Peklet. L10n that his wife ſhall not be endowed ; in all theſe and the like 
7%  Caſesthe condition is void as repugnant to the eſtate. _ 
T 7 fi -. Ifa giftintaile be made, on condition that the donee or his iſſues 
L..:24, fhallnor take the profits of the land, or on condition that if the do- 
nee die , hiseſtate ſhall go unto another, or on condition that their 
wives ſhall not be endowed, or on condition that they ſhall not do. 
waſt, or on condition that Warranty and aſſets or a collaterall war- 


e; all theſe conditions are re- 


ranty ſhall not bar the iſſues in tai 


| pugnantand void. | 
Co, 8, It lands be given or granted to.two and their heires, on condition 
that the ſurvivor ſhall have the whole notwithſtanding partition; or 
. on condition that the ſurvivor ſhall not have the whole albeit there 
be no ſeverance; theſe conditions are repugnant and void. | 
Peck, fol, If one make a leaſe for life, on condition that the leſlee ſhall not 
rw" © do fealty; this condition is not good. 


Co. fuper If lands be given to one and the heirs males of his body, provided 
«204. that if hedie without heirs females of his body, that the donor ſhali 
reenter ; this condition is repugnant and yod. 
Co.luper If one have land in poſſeſſion, or reverſion, and he grant a rent 
o.5.g, Out of it , on condition that the grant ſhall not charge the perſon 
co.6. 41, Of the grantor ; this is a.g00d condition, and not repugnant. But if 
TH 7- a man granta bare annuity , or grant a rent charge out of another 
erk, ſet, Mans land with ſuch a condition, or if one grant a rent charge , on 
condition that the grantee ſhall not diſtrain, nor charge the perſon 
of the grantor, or if one grant a rent out of land, on condition that 
the land ſhall not be charged with it; all theſe conditions are repug- 
nant and void, So if two grant a rent charge out of land, Proves 
Res da K 2 L9NK 
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4 Condition, - Chap. 6. 
that it ſhall-not extend to one of them; this condition-i5 repugnant 
and void. led 0 aha 

If a man ſeiſed in fee of ſand make a leaſe for years rendring rent, yerk. ſes. 
and after the leſſee makes a leaſe to the leſſor of other land, on con- 73: 
dition chat he ſhall-not diſtrain for his rent in the former leaſe made 
to this leſſee ; this is a good condition, and not repugnant. 

If one make a feoffment in fee, or leaſe for life, with warranty,on Perk. a. 
condition that the feoffee or leſſee ſhall not. vouch to warrant, nor 73 ** 
recoverin'value , er if the leaſe be made without. impeachment of 
waſt, on: condition that if the leſſee do waſt the leſſor ſhall reenter; 
theſe are good conditions, and not repugnant, | 

All conditions annexed to eſtates being compulſory, to compel'a £9 vet 
man to-do any things that is in its nature (good, gr indifferent , or 224. 207. 
being reſtriQive, to reftrain or forbid the doing Vf any thing which tony "H 
in its nature is malzm in; ſe, as to killa man, or the like, or malum 


 prohibitum, being a thing forbidden by any Statute, or the like ; all 


fuch conditions are good,and may ſtand with the eſtates. But if the _ py 
matter of the condition tend to provoke or further the doing of ſome ws 
unlawfull aR, or to reſtrain or forbid a man the doing of his.duty; 

the conditton for the moſt part is void. And therefore if lands be gi- Is 
ven or granted toa man,upon conditionthat he ſhal kil a man or up- [7H.8 
on condition that he ſhall burn his neighbours houſe, or upon con- 

dition that he ſhall forſwear himſelf, or upon conditionthat he ſhal 
{ave-and'keep harmleſle the grantor whatſoever he ſhall do,or.that 

if he do not theſe things, the grant ſhall be void ;_ this condition is. 

void. Or if lands be given or granted to an officer, upon condition 

that he ſhall not duly execute his office ; this condition is againſt 

law, and void : Er fic de fimilibus, So ifa gift be made.in tail, upon P** *& 
condition that the donee ſhall diſcontinue, or one give- or grant 
land, on condition that the grantee ſhall be a foreſtaller againſt the 
Statutes; theſe and ſuch like conditions are void. And hereupon it £9. 7-4 
is; that conditions annexed to land; that the profits thereof ſhall be.” 
employed to ſuperſtitious uſes are void. And hence alſo it is that 2'*,3# 
{uch conditions as are againſt the liberty of taw, as that a man ſhall ies 3 
not mary,or the like,are void. And hence alfo ſuch as are againſt the | 
publique good.. And therfore it ſeems if one grant his land to 7 F, FA 3.6. 
on-condition that he(being a husbandman)ſhall not ſow his errable ?<k.feft 
land ;. this.condition is void. And in all theſe caſes if the condition "© _ 

be ſubſequent to the eſtate, the condition only is void, and the e- <2 #4 

"a ' jet uper Lit. | 

ſtare good and abſolute; if the condition be precedent.the condition 207. 219. 


and eſtate both are void, for-an eſtate can-neither commence nor 3f,., 
encreaſe upon an unlawfull condition: h 262, Plow. 


*- All conditions annexed to eſtates that containin them matter OL 


atthetimeof making of them impoſſible to be done are void, And 729: Plow. 


{ : i 2% ;.286, 
therefore-if: one give. or grant land on. condition, that. a man 1. t4. 


ſhall go to Rome in three days,or condition that a man ſhal infeoffe ſuper Lit 
] "YH 4 * 
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Co. fu 
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Chap.s. A Condition. 
a corporation, when there is none ſuch; or if one give lands in tail, 
on condition that the eſtate ſhall ceaſe, as if the tenant in tail be 
dead, orif -one grant. lands, on condition that a man ſhall infeoff 
his wife ; "all theſe and ſuch like conditions are void, And in theſe 

caſes alſo if the condition beſubſequent, the condition is void one- 
ly; and the eſtate is abſolute,- and if the condition be precedent, 
the condition and the eſtate both are void; for an eſtate can nei- 
ther commence nor increaſe upon an impoſſible condition. And 
if thething to beflone by the condition be poſſible at the time of 
the making of the condition, and do afterwards by the a of 
God become impoſlible; the condition 1s become void, and the 
eſtate abſolute, as if a feoffment be made, on condition that the 
feoffee ſhall before, Eaſter following infeoff the feoffor, and the 
feoffee dye before the day,or on condition that the feoffee ſhall ap- 
pear in ſuch a Court before or at Eaſter,and hedye before the time; 
In theſe caſes the condition-1s gone, and the eſtate is abſolute. 

And the ſame Law is for the moſt part of Limittions, if they be 
repugnant, impoſsible, or againſt Law, as is before ſhewed to be 
done of Conditions; : See more in the next divifion following, 


C9.6. 41 > 
1, v4, 


Limication, 


co.850 ſu- ,, Tt is a Peneral rule, That:ſuch conditions annexed to eſtates as 8. How a condi« 


-8.8.14, £0 indefeaſance,:and tend to the deſtruction of the eſtate being 


odious to the Law; are taken ſtrialy, and ſhall not be extended 
beyond their words, unleſs it bein ſome ſpecial caſes, And there- 
fore if: a leaſe be made; on condition that if ſuch a thing be not 
done, the leſſor[ without any words of. heirs, executors &c.7 ſhall 
re-enter and avoid it ; inthis caſe regularly the heir, executor &c, 
ſhall not take advantage of this condition. So if one make a leaſe 
for years of a houſe, on conditionthat if the leſſor ſhall be minded 
to dwell in the houſe, and ſhall give notice co the leſſee, that he 
ſhall depart ; in this caſe if the leſſor dye, his heir, executor, &c. 
ſhall-not have the like advantage and power as the leſſor himſelf, 
for the condition ſhall not be extended to them. And hence it is, 


dicess, that if a leaſe for years be made, on-condition that the leſſee ſhall 
not alien without thelicenſe of the leflor; in this caſe the reſtraint 

ſhall continue onely during the lives of the leſſor and lefſee and no 

ec ſuper longer. And yet this rule hath an-exception, for if a man mort- 
3-29- gage his land to 7, upon condition that-if the mortgagor and 7 $ 
pay 208, ſucha day to the mortgagee, that then he ſhall reenter, & 

the mortgagor dye before the day; inthis caſe 7 S may pay the mo- 

ney and perform the condition. But otherwiſetit is whiles the 
mortgagor doth live, for in that time 7 S alone without him may 

not tender it.and if he do,this tender is no performance of the con 

i=: dition.. And in caſe where a-condition doth tend to create an 


per Liz.219 eſtate, there it ſhall have the moſt favorable expoſition that may 
©0.360, be, andtherefore in that caſe albeit the words be not ſatisfied, yer 


tion in deed or a 


limitation ſhall be 
raken 3 expoune 
ded. And how ir 
muſt and oughe 
to be performed, 
Lt, InreſpeR of 
perſons, 


Not to alfca. 


To pay money: 
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To make an if the intent be fatisfied, ir ſufficerh. And (therefore if : one make 
eLace, a feoffment in fee, on condition thatithe feoffee fhall:make an -e> 
ftare back again in tail to the feoffor:and his wife before ſuch a'day, 
and before that day the feoffor dye ; in this caſe the'condition ſhall 
be performed as near to the intent as maybe: and therefore if the 
condition be, That he ſhallmake the eſtate to them rwo Hakendum 
tothem and the heirs of their two bodies engendred, the remainder 
to the right heirs of the feoffor, the'eſtate ſhall bemade tothe wife 
for life without impeachment of waſte, 'the vemtkinder to che. heirs 
of the body of the husband bepotten 6n the wife. And if, Aenfeoff 
B on condition that B ſhall make aneftate in frankmarriage to C 
with ſuch a one the daughter of the feoffor ; in this caſe albeit an 
eſtate in frankmarriapge may not be made,yet an eſtate ſhall bemade petk 
to them for their lives, Er fic de imilebus, Condirio benefirialts que 9790, 
ſtatim conſtrait benigne ſecundum verborum inteurroutm eft interpre- 
tanda, odioſa autem que ftatum deftruit ſtrifte ſecundum verborum 
proprietatem eſt Kccipienda. | Jo $41 
>. Inreſpe@of In all caſes where a time is fet for the doing, or performance of Co. ſoper Kh 
time, © the matcer contained inthe condition, be it to pay money, make an 55.219, Ml lic.:0 
eſtate,or the like, it muſt be done at the ume agreed upon,. and ©0794 
ſer down in the condition. And in'cafes where it is-to-be done be- piow.zo.” 
fore a time certain, it muſt be done'before thattime, or- ele the * wp, 
condition is broken. But in all cafes where no time 15 ſet for the 594.757. 
doing of the thing contained inthe condition, be it ro.pay money, 7; 7” 
make an eſtate, or the like, if the a ro bedone, be to bedone 33:83. © 
to the party that doth make'the eſtate, oribe to be done tohim and © 3'» 
| a ſtranger, and be ſuch a thing as is for the benefir of him that doth: 
make the eſtate, and for his benefit onely, thereregularly the party 
that is te. do the thing ſhall have-time to.do it during his life, 
unleſs the party,feoffor, &c. thatidoth make the'firſt eftare, where- 
unto the condition is annexed, doth haſten the doing thereof 
by requeſt: forif he requeſtthe doing thereof and ſet no time, it 
muſt be done within- a convenient time after that requeſt; and if 
he requeſt and prefix a. time convenient when: he doth defire to 
have it. done, it muſt be dopeatthat time; and in theſe caſes the 
condition cannot. be-broken without a-requeſt, fo: long as he: x6 
To pay-money. Whom the eftate upon condition:is made be livirig. And'therefore- B 
Lettament, in this caſe it.is not like to a condition:made by a Will, for if one de-. 79. 
vife his land to [5,ſo-ashe pay the twenty pound to 7 D the Teſta- 
tor doth 'owe him, and notime is ſer forthe payment thereof; in 
this caſe he muſt pay it as ſoor-as it is demanded, or he doth forfeit 
the land. and the heir may enter.. But if the thing to be done, be to. lit, $ 
| tbe donetoa ftranger, and befortheprofitand benefit.of a ſtranper: 77 
To marry.bS. onely-: as if a feoffment be made;on-condirion that the feoffee ſhall . 
marry the dangliter os nt bent tone 
| a 
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9,996, 
ce 
q Co, {uper 
9. Lit,209, 
796, 
359, 
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Sed, 
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Te Co, ſuper 
9, Lit. 229, 
222, 
+11, 
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Co. ſuper 
Lt268, 
Pek.SeR, 
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Lit, SeR. 
342, Co.ſfu- 
Per Lit, 21 3. 


Chap: 6. 


A Condition. 


133 


ſhall infeoff @ ſtranger, and no time is ſet for the doing hereof; in To infcos; 


theſe caſes the feof 


ty ſhall nat have timeto do it during his life, as if one grant land 
to 1 $, onconditionthat he ſhall-grant an Advowſon-to- the gran» 
cor for his life, or on- condition: that he ſhall grant a rent. charge 
ro the grantor during his life, to be paid at Michaclmas and our La- 
dy day ; in theſe caſes the grant of the Advowſon mult be before 
the Advowſonfall, and thegrant of the rent mult be before either 
of thedays of payment come, and that without requeſt, elſe the 
condition is broken. And if the condition be that if / $ do ſuchan 


| ee ſhall-not have time during his life to do it, 
but he muſt do it. in a rexſonable time,and that without any requeſt 
at all, or elſe he doth break the condition. And.in ſome ſpecial caſes 
whenthea& to be done is to be done to the party himſelf, the par- 


To grant an Ad- 
vowloen or a rent. 


a, that then the feoffee ſhall pay ten pound to the feoffor, * elſe To pay money, | 


that the feoffor ſhall re-enter, ' and no time is ſet when the feoffee 
muft pay this ten pound; in this caſe it ſeems the payment muſt be 
as ſoon as the ſame actis done, and that without any requeſt at all. 
And incaſe where the feoffee &c.. or a ſtranger beto,do an ac, and 
he alone is to do it, and'it doth nothing concerri'the feoffor &c. as 
tO £0 to Rome, or the ike, - there the feoffee &c. or ſtranger ſhall 
have time during his life to do the thing, - and it cannot be haſtned 
by requeſt, _ : 


If lands be granted, on condition that the-grantee ſhall make a To make a leaſe, 


leaſe for lifeof 'other'land-to the grantor,rhe remainder to. a ſtran- 
ger ; in this caſe. the feoffee ſhall haveallthie time of*his life to do 
it, if he be not haſtned by. requeſt. But i the condition be to 
make a giftin: tail.to a ſtranger, the remainder tothe feoffor; in 
thiscaſe-1t muſt be donein time convenient without requeſt.. 

_ "If the King licenſe his tenant to. infeoff 4 and B, fo as they 
give the land -againto the feoffor, and the heirs males of his body, 
and he make a feoffment accordingly; in this caſe it muſt be re- 
corpeae before the death of the feoffor, or elſe the condition is 

roken. ny ST 207 M0 Fol 


If-A infeoff: Fof black acre; on condition that if & infeoff 2 Toinfeeft, 


of. white acre: A:ſhall re-enter 5: in this caſe E ſhall have time to do 
this hr rr 6 life, if B do not haſten it: by requeſt.  - 
If a leflee 


orant his eſtate to-a: ſtranger, on condition that the T, get the good 


Srantee do ger the good will of the leflor, and no timeis ſet when will of 1s. 


he ſhall gee his good-wilb ; it feems in thisicaſe he ſhall have time to: 


ger his geod will during:the term; 'and'rhatalthough he:deny it at 
the firſt; yetif: he grantit:afterwardsthar this is ſufficient, ' 

When a time GU erin yon popwobof money. or the 
doing of any other thing generally, 'neither agent nor' patient are 


bound to attendany other times Andif the thing be to:-be-done on: 


a daycertzin, but nd; hout: of ith day is ſet down'/wherein: the 


ſame 
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Topay money, 


Obligation, 


3>In reſpect of 
Blace, F 


Bainkeellt. 


Toacknowledge 
tis {aucion, 


A Condition, 


fame ſhall be done ;-in this caſe they muſt attend ſuch a diſtance'of 


time before the Sun ſet , as may be convenient to do that work in. 
Andif the condition be to pay money art a place certain, at any 
time during life ; in this caſe the mony may not be tendred at any 
time inthe place, in the abſence of him that ſhould receive it, bur 
he that is to pay it muſt give notice to the other party before hand 
whartime he will tender it, that the other may be ready toreceive 
it. Or if at'any time the parties hapto meet at the place, a payment 
or tender then at that place is ſufficient. And the fame law is for 
the moſt part in-conditions of obligations, ' 


In caſes where a place isſet down for the doing of the thing con- Co. fp 
tained inthe condition, there it muſt always be done at that place, : 
unteſſe by ſome agreement made between the parties afterwards L-5. 
another place be'appointed , otherwiſe the condition'is not perfor- yro. Cor 
med, and the parties are not bound to attend in any other place; 9: 


But in cafes where there is no place ſet down for the doing of the 
thing containedin the condition , ifthe thing to be done be a cor- 
porall ſervice , as to pay mony, or any ſuch like thing, the party 
that is-to do it muſt at his perill feek out the' perſon to whom it is 
to be done, if he be infra-regnum Anglia: but if he benot within the 
kingdome:, heisnot bound to ſeek him, and yet the condition is 
not broken, And if the thing to be done be either locall, z. ſucha 
thing as muſtbe doneiin orat a place certain, as. the 'making of a 
teoffment of land , payment of rent, or.the like; in this caſe the 
thing muſt-bedone at that very place, and a tender of doing it in 
that place is a ſufficient performance of the condition ; as for ex- 


amples, If a feoffment be made, on condition that the feoffee ſhall - 


pay to the feoffor twenty'pound on Eaſter day at Dale,and the feof- 
fee-render the twenty poandthe fame: dayat Sate : And- albeit the 
feoffor be at Sale, andhe tender the twenty pound to his: perſon 
there the ſame day, yet this'is no performance of the condition. 
And if a feoffment be made tn mortgage, on condition for the pay- 
ment of mony at a day, and no plate is ſet for the payment there- 
of ;. inthis cafe the mortgagor muſtſeek the mortgagee and 'tender 
it to-his perſon at his perill» and render of the mony upon the land 
mortgaged, is not a ſufficient performance of the condition, And 
if a feoffment be made;, on:condition that the feoffee ſhall infeoffe 
the feoffor of. white acrein Dale ; inthis caſe the feoffment; or the 
tender of it. muſt beinDale, and cannot be elſewhere, and a tender 


ofit:there is ſufficient to perform the condition; Soif the conditt- 


on be, that the feoffee ſhall in Eaſter Term' next acknowledge fa- 
tisfation vpena Judgement inthe Kings Bench ; this muſt be done 
there and cannot be done elſewhere. So. jf a feoffmentin fee be- 
made of white:acre;' rendting'rent tothe feoffor-and his heirs , on' 
condition thatifthe. renpbedoegid, - the feoffmenttabe void, and. 


Per ] 
Brides 


Ch 


"deliver twenty. quarters of wheat , -or twenty-Joad of wogd to-the 


Per Juſt. 
Bridgeman, 


| Co.5.22: ' 


Jac. R,. 
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1s for the moſt part in conditions'of 6bligations. * | 
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A Condition, 137 
no place is ſet for the payment of it; in'this eaſe the feoffee is not To pay rent: 
bound to-tender his rent: any where for the faving of the condition; 
but upon: the/land (and a'tender there is ſafficient. And if {man 

make'a feoffment:in fee; without/any, reſervation of rent precedent 

in the deed , on condition that thefeoffee and his heires ſhall ren- 

der a yearly rent of twenty ira x a year to the feoffor and his 

heirs , :and if they fail; that the feoffor ſhall reenter ; in this caſe 

ajſo it ſeems the payment ortendermuſt be upon the land; But if 

the condition be, that he ſhall render twenity ſhillings. 4 yeartoa 

ſtranger, and his heires ;-'this'1s rio-rent, nortn'the nature of arent; 

and therefore in this caſe the feoffee muſt tender it to the perſon 

of the ſtranger where he can find him at the day, or elfe he dotli 

breakthe condition, andtender'upon the ground tis. not ſufficient. 

But intheſecaſes if the nature of the thing] to be don e be ſuch as 

will not admit of fucha cariage from place to place to' ſeek our the. 

perſon-of the feoffor &c. there albeit the thing to bedone be cor- 

porall or.tranſient;, and: not a-locall-thing, -yet that is to: doit 

ſhall not be bound to ſeek out the perſon of rhe other ;.as for ex- 


ample ; If a Mate be made ,. on condition-that” the' grantee ſhall ay cn wood! 


grantor at ſuch a time, and no place is fet for the doing thereof; 
in this caſe the grantee is not bound to cary the ſame abont to ſeek 
the feoffor or grantor, as he is bgund to'cary mony , but-before 
the. day; the grantee is toknow. of the grantor where he will ap- 
point to receive it, and there it muſt be'tendred:'Andthe like; Jaw- 


Oblipation, . 


It is beſt therefore in all theſe caſes, and herein hethat is to' be ba 
# YEALs + 


the agent is to take care to have certainty of timeand'placeſer down: 
in the condition for' the Hoing of the thing! that is to*be done, 'and' 
the more certajniitis;thebetterit tis for him, 0 50 aL, 

| If a leaſe be made, 'on condition that the lefſee ſhall | pay to the' 4zIn reſpect of 
leſſor all ſuch ſupis of:mony as the leſſor ſhall lay out'infuch a- vp marcers. | 
bufineſle ;. in this-caſe the leflor muſt firſttender to the leflee a note : 3.0 PF-MOnE yy 
of the charges before the leſſee is bound to pay and untill this be' 
done the condition canfiot be broken, And: atteria'note is- giver al- 


ſo, he ſhall have ſomereaſonable timeto providerhe mony. AndiF 


he tender him a note of more then/ityttuth he "doth lay our;''the* 
leſſee if he know it, mayi-pay:ſomuchas is-laid out; 'and he may; 
refuſe to.Pay any,more..: 17h 92 NT is 
If lands be granted , upon condition that A ſhall make an eſtate* To make ane«- 


- of lands at. the cbazges of B; in this caſe: 4: muſt "do 'th&firſt! at, Kore - 


viz.notifie to' B what” afſurance'tiewill:make'before*PB is bound! 
to tender the charges, ( oo FA SMER oO F4s 

If a feoffment-be made;on condition that the feoffee ſhall give-ſo - 
much houſhold ſtuffe to the feoffor,orſa much mony-for-it as it at 


- 
> 
4 
- 


To deliyer houf.” - 
bois {tufle, or pa7y 
money, . 
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To dw:tll in the a boyſefoc.life.,:on £9 


houſe. 


To give £900S. 


-+ his goods. que fuerinr on giveall his Pikes im-his- pond: jwygue fare 7 


Not to diſturb 


tte lcfſorin taking called Dale! wov6) excepting all thewoods:andunderwoods'grow- caſe 


the wood. 


To pay rent. 


be rated at by .tworindifferent perſons to this endto be choſerr; it 
ſeems19 this caſethe election of the two men aſt be by the feofice: 


- .,void ;. in thiscafeir ſeems; the condition ſhall extend: only 'to the 


— > 
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; Chap. 6. 


A Condition. 


Yang : MordebEby two. perſons to. be:ihdifferently-choſen/then 
il by on thall be by both parties, for: in-the-firſt-caſe the word 
Ind Sed doch go tothe praifinginot tothe perſons. + 


To cleſe dikes, | If a feoffment be made of a ground; on condition thatthe feof. »7 11.:3.:. 


fec ſhall rake the ditches;, - in this caſe if the feoffee do ir'once itis (19%... 
a ſuthieiept, performance ofthe condition; 'Andyetif a man; grant caſe. 21, 
I adiceo chaedlie teffle fhicll dwcthond be reft- 
nt, intthe houſe during the-ſaidhterm; in chis cafe it is:not faffici- 
ent that. he dwell in it once during the term, but muſt doe fo all 


” 


the term 0x elſe. the condition is broken. _ 

If an anquuy, be granted! of ten- marks per Ann tos man, or verk. See, 
conditzon, or.till he be promoted to abeneficeby the prantor; and **+ 
ic is nor ſaid; of what value the benefice ſhall be, in this caſe it! ſhall 
be taken for a benetice of as'great value, and 6fas good an eſtate a5 
the Annuity, 1s, otherwiſe the grantee may refuſe it, and yet his | C043; 
Annuity ſhall. continue, > + 1 oh nt | —_—_ 


If a feoffment-be made.on condition that the feoffte thall give zl Perk. ſe8. Pier 
II 


riut;, in this caſe the words -fhall be taken in the preſent reriſe, for 
the goods and Pikes that-are at the time of thegrant; But if a feoffe- 
ment be on condition that the fgoffee ſhall give alt his goods in 
London ſi q#4 f#erixt, that did delang td: 5 $, in rhis.caſethewords 


ſhall. be taken.yythe preterpetfe&renſe.'- |: | 


ws - 


If one make a leaſe of the'Manar of 'Date: (whereinis a! wood' 47215 ® 
10g in Dale wood-and all the great trees :growing: elfewhere, "wo 
this.15 upon condition that if the-lefſee ſhall diſturbe the lefſor to? 
cut and ſell the wood and-underwoot excepted the teaſe to: be 


woed and underwbod in Dale woodand not to the trees elſewhere: 
bur if the words of the.comdition be {'ſhall-difturbe &c. to cut &c. 
the wood and underwood on the premiſſes]:contra. © 
If one grant.land rendringrent:at the- Feaſts of *: $. Michaelf and Dicr 2+: 
our Lady day.or within a monethiafter; on. condition: that -1f it be 
behind after the Feaſts and: daies: limined by the ſpace of eight 
weekes that the leafe ſhall be yoid;;. in this cafe the eight weekes net 
{hall be accounted from the moneth which is.the twenty: eight day . Co. 
_ If theconfdition be made: 


In theicopulative and confiſt of divers 2 H. 7. 10, 
, > We Es $6 . IR + - Co. ſuper 
parts, Every. part muſt be obſtrvedior.the condition will n6t: be per- Lic. 3:5. 
formed. But when it is made in the disjunQive, if any part of itbe Pek-{#: 
yi, 0-2 * | "i. ) ' eto. 7 46. | 
obſerved tis a ſufficient perfarmance of the condition. And-there- dic 337, . 
fore if a feaffment be made; on: condition: to 'reinfeoffe 'and pay i7* 
p=== __ ' twenty 


”— 


Chap. 6: A (oiditin; 
rwenty pound and the feoffee do-reinfeoff but nor pay the twenty 


nnd; inthiscaſethe condition i broken-:- But if the conditis 


eto reinfeoff of :pay twenry pound and the: feoffer do ondiof 


them; it isa good performance of the condition; 'And-when 


_ made in the copulative and disjunQive both, ir ſhalt be takenin the- 


. C042.64, 
fuper Lit, 
204,204, 
Dier 6. 127, 
Il H.7.21. 


Co.9.99, 
Lit, Se. 
353 


' Co.3.61.282 


2M.4.11, 


disjun&ive onely, as if a leaſe be made to 4 and Bhis wife, on 
condition'thar rhe faid A and Bor any childe between them hail 
ſo long live ; this hall be taken in this ſenſe if the husband;wife or 
childe ſhall ſo long live. fo that the leaſe ſhall'not be determined by 
the death of the husband or wife atone. If there be two:'proviſoes 
m two ſeveral indentures of conveyanceof ſeveral Manors to 4 
and B, that if the feoffor pay or tender twenty ſhillings to-A and 
B or the heirs of 4 that the Conveyarice ſhall be: void, and 
dye; inthiscafe tender'to B is notifitkeientr,, 'and it-muſt be made- 
to the heir'of A, and it muſt be ewenty ſhiflings for every proviſo : 
but otherwiſe it is of a collateral a, TOA WR 3 SF 

_ If the words of a condition be thus; that uponſach a continpenc. 
the party ſhall enter and' retain rhie land until -rhe thing be :done- 
&c. inthis'cale and by theſe words theeftateis tiotderermined as: 
itis'by theſe'words [thatthe.eftate (hall bevoil, or that thepran- 
tor ſha] re-entet,or the like. JAnd'm theſe words there is a difference 
alſo to be obſerved; for if the words be thatuponſuch a contingent 
rheeftare ſhalt cexſe and devoid, and it be a leaſe for years to! which 
the condition is annexed, thi eftare is ipſo faBto void withotitientry 


oo 4 


or claim and can'' never be affirmed afterwards; butif the words: 


of the cloſe of the condition be, that the feoffor, leſfor, &c. ſhall. 


reenter,without any other words albeit it bein leaſe for years, yet 
the leaſe-is nor vortuntil he hath male an aQtual re-entry. Bur in- 
borh eaſes if the eſtate. t0 be avoided bean effite” in'fee; or for life, 
it'is only v6idable by the breath of the coridition;and muſt bemade 
roid by entry or cltim. and unti7'this/ be done the grantor'ican 
make no new eſtate of the land, Butin the firſt caſe beforethe par- 
ty ſhall reraih the Jand and take the profirs-of ir inthe nature-of. 
a pledge unti{the thing be dove agreed-upon inthe eondition, and. 
hencheother party ſhill have” the hind abain} See more/inthe 
hext queſtion: And i OBIparigh WNamb:5 Covenant Namb 6 


| When and: 
how a Condi- 


The words of a condition 'mxy' beipetformed ard not the intent; ton or Limicat- 


dies 2 Woe eta. oh Py PAP . on {hall be ſaid zo: 
andthe mrent may be performed and not the words; and xhen-" na 29" 


Or nor, 


for the 'moft'part_ a condition is' performed when. the intent. and 


meaning of it is obſeryet. "And the@fore if feoffiient be mie, 
on.condition' that the feeffee or His: Heits'Thalf make-atveſtzre 10 
the feofforand his-wife in tail" beforeſich a day, and' before the 
day'the husband die, &then he make ari eſtate as near-it a&he may, 
viz, #0the wife for life without 'impeachment'of waſte and after. 
to the-heirs of the body of 'th&hubband,' this is :pgbod perfor-- 


WAance' 
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A Condition,” Chap.. 6, 
mance of the condition. And if the condition be that the grantee Te ra 
(hill>make.x feoffment of land ;: and he make a;leaſe of the land 7 Bro 


xſt,and then;2releaſeto the leflee and his heirs.; this is favtamonne tier 
il agood performanceof the condition. om of 
- "If afeoffment-be made, on condition that if the feoffor or his co. ſuper Co. 
heirs-pay ten pound by a day the feoffment to be void, and the j*£74. 961 
feoffor;þeforethe day doth commit treaſon and is executed and fo, 802.803. we 
dyeth-without; bei, and after before the .day the. heir.is reſtored, Lit 
and he at:the-day! doth'pay' the money; 1n this.cafſe this isa good 339 


performance motwichſtanding there was once a diſability.- - So. as 
if heretofore'one had made ateoffment. on condition to reinfeof 
by a day, and hefore the day the feoffee had entred into Religion, 
and'then had been! dearaigned,: and at the day had madethe feoff- 
ment; ; this had; been a:good performance of the condition. t 
pay to the feoffor ten pound ſuch a day, that then he ſhall have ,;; 
the land to himand his-heirs;otherwiſe that the feoffor ſhal reenter, 
gif it bemade ga;condition, that the feoffee ſhall pay ten. pound 
to the feoffor ſuch 2day 3-and before the! day the feoffee fell the 
landy- 19 this caſe'theeller or the buyer either of them may tender 
the money at the day, and this will be a good performance 'of the 
condition, for he that hath intereſt in the land on the one ſide, or 
in the condition.4s party. or privy.on the other fide may tender and 
perform the condition.to ſavetheeſtate;, ' 

If lands be mortgaged (or which is all one) if a, feoffment be Lit. Set. 
made of lands on condition that if the mortgagor or feoffor pay ten ';*1;. . 
pound to- the feoffee-ſuch a day that then the eſtate ſhall be void, Go oh 
and before the day the mortgagor or; feoffor dye; in this caſe the ** 
heir orexecutor of..the feoffor, the;Ordinary, the Guardian in Chi- 
valry or Soccage-of the heir of the feoffor, or any other by either Paſs 
of their commandment, precedent or aflent ſubſequent may pay this SH 


| G = of%, + Lees 
money at the day, and payment or tender of it by either of them at 
the day is a good performance of the condition. * And ſo alfoir * Lic. Bro 
ſeemsis the.law upon a deviſe of. land to 7 S paying to / Dtwenty *©©?* I 
| 1er 


pound; if 7 .S.dye his heir.qr executor may, pay the twenty pound, 3 
and this is a\good performance of .the condition. . But intheſe caſes 

if a ſtranger-of his own.head without any ſuch commandment or 
agreement poy.he ten pound; this will be no gogd performance | 
of the condirton. Andyet perhapsif..the party that is to. pay. ir be F587 
an Ideot ; the payment orgender by any onein his behalf ſhall be 

a good performance of the; condition., Andif a feoffment be made, 

on condition that if the feoffor pay ten pound tothe feoffee that the 

eſtate (hall be void, and no time is ſet for the payment of this mo- 1H 
ney, and the feoffor dye before any payment or tender made; in 

this caſe his heir cannoc tender it andſo perform the condition, b 


%. 


Bro, 


5. 


a,33) 


Chap. 6. 4 Condition at 


co.ſfiper © Wf a feoffmentbe made , on condition that if the feoffor and 7 F 
Pt Condi- Pay ten pound ſuch a day the feoffment to be void, and the feoffor 
tion 199. die before the day and 7 S alone payit; this is a good perfor- 
mance of the condition, STbfTh+ 0; 671 000 TEE 50 HO HE] 
Co. fore If a feoffment be made, on condition that if the.feoffor pay to- 
5 Dicr1$1, the feoffee or his heires ten pound ſuch a day , and before the day 
0!. the feoffee doth grant the land away to another ; in this caſe the 
© 3a, Mony may be paid to the feoffee himſelfe ,- or if he bedead to his: 
339: heires , and this payment is a good performance of the condition: 
 _ Andifthe words of the condition be [That if he pay.to the feoffee;. 
his heires or aſlignes 8c. ] in this caſe payment to either of then is- 
a good:performance of the condition; ſo as if in this caſe the feoffee- 
make a feoffment over, it is in the eletion- of the firſt feoffor to: 
pay the money to the firſt or ſecond feoffee, andif the: firſt feoffee: 
die, to pay it to his heire or the ſecond feoffee:- But payment to 
an executor or adminiſtrator in this caſe is not a goo relcng: 


Faſ.sJac.s. | 
Si Richard tender, tyelye pence t0.the feoffee ſuch-aday the feoffment to (be 


Lees calc. 


= - - E 


the feoffor.doth tender the. twelve pence.to the feoffee at the day ; : 
this is a good performance ofthe condition,  . _ 

If afeoffment be made to two men, . on condition that they ſhall Toreinſeof4. - 
reinfeofte the feoffor,,. or make a-leaſe.to him by a.day, and before- | 
the day one of themdie, and the ſarvivor.dothreinfeoffe, or make : 

\ theleaſe;. this is a good performance of the: condition. . And ſo al- 

fo it ſeemsthe law is if both the feoffees be living , forby his- own: 

acceptance it ſeems he hath diſpenſed with the condirion.and ſo-can+- 

not enter-for the breach of-it.. © | Ib 

Ip 1f a feoftment be-madeon condition that the feoffee ſhall infe- 
a offe the 'feoffor of the Manor of Dale by ſuch a time; and before the: 
time appointed the feoffee doth: grant. a: rent charge - out. of: the- 
Manor toa. ſtranger, and.thenat the time appointed makes a feoff-- 
| men: 


Dier 69, 
41 E. 3 25, 
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. ment of the Mano according to the condidion;>itrthis:caſeithis is 


before tlie-tyme appointed: grapt: away 'toa-ſtrat! er © 


2 good performance of the condition. Buriflmrhis:caſe the feoffee, _ 
owenty! acres | 


parcell of the Manor, and then doth make afe co the Mas: 


noraccortingito:the condition ;/this' is no- good performance'of 
the condition. And if a feoffment be made on condition. that the 


To make a leaſe, - 


feoffees or leſſees in truſt of ſuch land ſhall grant an Annuity out of 


is, and ſogig of them onlydo grant this Annuity ; this-is no'good 
performance of the condition. © tt}? _ 


-If there bea:feoffment made, ' upot condition that the feoffee 44 E. 3 u. 


(hall-make 2 leaſe of land to the feoffor for life, the remainder' to 


ter by-another deed duth grant the reverſion to 7 S, this is a good. 


IS in fre;and the feoffee make a leaſe to the feoffor forlife,and af- 


peiformance of the condition; : + 


we % 


Topurchaſe lands, .,,If a-feoffment be madeupon condition that the feoffee ſhall/prir-. Perk. ſea. 


.. .. 007, $898, 


chaſe la 5:07 tenements to the valueof rxyventy pound per Anu, H.:8. 


and he-purchaſe a rent common,or any ſuch like thing rothat value; Dier :5. 
this is a: good performance of the condition. Bur if in this caſe the 
feoffee and: another purchaſe- ſo miich land together jointly ; this 
is-n0: good performance of the condition, So 4f the fteoffee a- 

lone purchaſe lands tothe value of twenty pound per -An»nm, and ' 


there 1s-a rent iſſuing of it which muſt be deduRted; this 5-no 


Payment. 


'Topay mony. 
Tender. F 


Acceptance, 


.quently a good performance of the condition. 
of payment the parties do account together, andthe to whom the Lic. 2:3: 


good performance. And'yet in'theſe caſes, if the ſtranger Joit- 
tenantireleaſe to:the feoffes all hisright inthe land, -or the grantee 
of the:tentreleaſerto.himthe rent beforethe time of the: perforin- 
188 of the condition the condition iswell performed 1niboth caſes, 
Tantum valet terra ynuntum vents poteſt, Aindif one make a feoff- Perk. fea. 
ment-in-fee, - on condition that if the feoffee purchaſe lind to the $13. 
value of twenty ſhillings, the;feoffment ſhall be void, and after 
the feoffee diſſeiſe another man of land to that value : ' it 15 faid that 
by this the condition.is performed, Sed guere. And'that iFhe reco- 
verſo much land in value inan action: that this is no performance 
of the condition. Sed qwere, For this ſeems to me a better perfor- 
mance of the condition then the former. 4 | 
If lands be granted, :on condition to pay money, and the mony Dier 18. 
is tendred according tothe condition , -but either no body is ready 5750 
to receive it, or 1t is. refuſed: thisis a good performance of the 333. 
condition. And after a man hath once refuſed the money ſo ten- £5; 33 
dred to him no4 5 bi the condition, - he hath no remedy in law 
to recoveritexcept it he money -lent- upon mortgage. * And if «Termsof 
the payment be made part of it with counterfeit Coine, and the On - 
party accept it and -put it up;.this is a good payment atd conſe=. 
And if at theday , cc... 
mony is to be paid being indebted to tht orher , that. debt by a- P35" 
as Bae Eb alba wi greemenc 
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16 


Chap.:;' 5. 
 greement isallowed, and the reſidue is! paid and accepted ; this is 


eCo. ſuper 


Tit,212+ 


dD1er 45, 
Co.5-96. 


Perk, {eR, 
292, 


Agjudge 
Mich, 40, & 
41Eliz.B R. 
Powel ver- 
ſus Bartho+ 
lomew, 


Co.5.96. 
ſuper Lit, 
209, 


14H 8.17. : 


perk, Se. 


40, 
See before, 


Co, ſuper 
Lit 21 9, 


4 Condition. 


.a.g00d performante of:;the.conditipn. © So if the party that is to 
receiveitk gccept-and'take'new ſecurity by bond or-ſtatute forthe 
money ; this is a good performance of the condition. 4 And ſoin 
moſt-cafes, when'by a. condition a:thing is to be done one way, -and 


to be.done to the party. to the condition himſelf and not to a 


ſtranger;;and he doth accept it another way ; this is a good perfor- 


mance of the condition. #olenti non ft:51yria. But it the thing to be 


done be to beto a ſtranger, & one that is no party to the condition, 
and it be done in any other manner; and he accept thereof ; this is 
no performance of the condition. Aud ſo alſo if the time of doing 
the thing be paſt, as if ohe: makea feoffment tp me;, on condition 


that if he pay me ten pound/ſach a day;the feoffment ſhall be.void, . 


and hedoth not pay me at the day, bur;.doth dye, and after by 


by agreement between-his heir and me he doth pay methe ten. 
pound, and I receive and accept it, and thereupon I ſuffer him to 
enter and hold the land: in this caſe the condition is not performed . 


but I may enter upon him and out him notwithſtanding. 


If the mortgafiorpay. the-money accordins $9 the condition, and. 
after the mortgagee deliver it'ro the mortgagor: as.his own money, . 
the condition 15 pefformed and the mortgage diſcharged notwith-- 

. 1 *, = | _ ; % e . , 


Ganding, . 


If.a feoffment be made to 7.5, on condition that if the feoffor 
pay tothe executors. or adminiſtrators.of 7..5-ten pound, ' the - 
feoffment ſhall be yoid; and 7 $ dye, andthe ten pound is-paid - 
to the executors of 1'F accofding to the condition, but it 1s covi- - 
nouſly done, z--thete is a private- agreement that the feoffor ſhall 
haveall, or -partiof his: money again: this payment in this caſe is - 
no good performanee'of the condition, but that payment that muſt * 
| beaiperformahtceiof-a icondition:in this caſe £0 fetch Jands out of . 


the hand of an beir muſt be teil, full and effeual. N 


axkit:hedoth-prant-ithim; intbiscaſe the condition is perform- 


ed, . -So:if the condition be;that he ſhall get his good will by ſuch : 
a'day, and at the firſt being deſivedhe [tettiech it, but afterwards - 
and before the day he doth grant #. And yet4f noday be ſet, and 
he deſire his good will-and 1 $ denieth it; and afterwards he doth - 
get his good will ; it ſeems this. is no-performance of the) tondi- - 


TOR, 


"I chawde two chingh tech riplaniew-rondd-danc bygbo os - 


dition, both muſt be done, otherwiſe the condition wHl-not-be per- - 
formed. . a FIN 


- 


If leaſe be made; on condition.that the leſſee ſhall get the To oerthe 
g00d: williof ' 78, and.:the::lefſor doth;come to 7 F firſt and ask willof -1 
his gadd wilk;;and he dery it.him, /and-after when the leſſee doch. 


If a feoffment be made,0nconditionthar if thefeoffor and 7 S - 
Pay”; 
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144 | . A Condition. Chap. 6. 
2. When the 'pay'teh pound*at Michaelmas the feoffment- ſhall be void; and 
a& is ro be {tvie" the day the feoffor dye, and 7s pay the money; thisis a 
done by2  5904- performatice of the condition. 'But if - the feoffor be living 
ſtranger, to A Dd ne Cage; I ng 2 Ea 4 
in, PAY 
3. When the If a feoffnient be made'on. condition to make an eſtate to a pow cs1. 
aQ isto be ſtranger by a day, and before the day he dye; in this caſe if an ©9354. 
doneto a eſtate bemadeas near the conditionas may be ir is ſufficient, © 
ranger. in _ * If a feoffment be made ro. IF on'condition -char he ſhall in- c,, @,", 
elit. feoff I'D znd his heirs; 'and 7 S$'doth'tender the feoffment to 7 D Lit.zos. 
* Tender, and hedoth refuſe to take it ; this 15 no'performance of the con- Par 2 
dition in this caſe. Bur if icbe to be done to the feoffor himſelf 8:58. 
contra. And ſo allo itis, if the condition be to make an eſtate tail, 1g 
or any{leſſer eſtate to a ſtranger, andhe tender irand the ſtranger | 
refuſe it ; this is no good performance of the condition. + And if a 
feoffment be made, on condition ro reinfeoff the feoffor and his 
wife intail the remainder to Fin fee, and he'tender itto the wife 
onely and notto him in remainder ; this'is no good performance 
of the condition, 0 FOOTE 5 IO 0ED 03 Ee 
And the ſame law for the moſt part is' inconditions of '0bliga- 
tions. 'See more in Oblirations at Numbig, - £ | 
10. What a® ſhall If a feoffment be made, on condition that the' feoffee ſhall not cs. caper 


be a breach. of a jnfeoff 1 S of the land, and the feoffee doth make a feoffment tg Lit: 
Condition in 


deed. And when : <p eager | 
RED " "" if the feoffee make a feoffment to 7 D tothe intent that he" ſhall 


deed ſhall be ſaid alien to I'S. Duardo aliquid probibetur fieri direfo prohibetur & per 

ro be broken. Or obliquum,” And yetif the feoffec'in the caſe before aliento [Dand 

Ot, after he doth alien to 7S$,this 1s no breach of the condition, And if 

Not to alien. the condition be, that the feoffee ſhall not infeoff 7 S and he dye, 
and his heir infeoff 7 S, this is no breach of the condition; 
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aſſign, or alien the term, or the land during his life withour the li- 
cenſe of the leſſor, andthe leſlee doth give'it by his will without 
licenſe; this is a breach of the condition and forfeiture of the eſtate. 
But if he make an executor of his Will onely,this isns breach: "And 
if the condition be that the leflee ſhall not alien, and hedye,and his 
executor alien, this is no breach of the condition. And if the'condi- ,,; , j.6 
tion be that the leſſee ſhall not alien butto his children, and' the ces Bk 
leſſee by Will deviſe it to his executors; it ſeerns this is a breach of 3 7* 
the condition. So if he deviſe that 4 his ſon ſhall have. his term 
after his wife, and/ doth\'make-4: his ſon his executor'; it ſeems 
this is a breach of the condition, But if he do not make A his.exe+ 
cutor contra, 'Andiin cafes of deviſe albeit the executors: do not 
aſſent yet the condition is broken, as in caſe. where a reverſion is 
granted on condition that the grantee ſhall not alien it, and he 
£0th alien it, but no atturnment 15:to'this grant ; yet it ſeems this 
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IS and 1D; thisisa breach of the condition. And'ſo-alfoir is 


If a leaſe for years be made, 9n condition that the leſſee ſhall not picr 45. 5 


Pier 6 
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C04. 


Hil. 
Marſ 
{us C 


Co. 
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-10N « 


63. 


Jer 6, 
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Hil. 38 BI, 
Marſh ver- 
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Co.8.92, 


/ 


i2H.4.5- 
Bro, Cond1- 
210n 40. 


* Per Dier 
and Walſh 


uſtices, 
D;er 281, 


Dier 13, 


Chap.6. 


A Condit... + 4 


is a breach of the condition.  Andif. a'leafe for years be made, on 
condition that the -leſſee-. or his aſſigns ſhall not alien, and the 
leſſee doth make his wife his' Executrix, 'and- ſhe doth take, an- 
other: husband, and he doth alien it ;, it-ſeems this is a breach 'of 
the condition and a forfeiture of the eſtate. But if a leaſe be made 
on condition that: the-:leſſee. ſhall. not, alien withour the licenſe 
of the leſſor, . and after the leſſor dye, .and the leſſee aſlisn, or 
the leſſee dye and his executors or adminiſtrators altign; this is 
no- breach of the condition in either of, theſe. caſes. .So if. a leaſe 
be made, on condition that the lefſee ſhall not alien the term 
during his life, and he makes an executor, but doth- nor deviſe 
itto him; this is no breach of the condition. And if a leaſe be 
made, on condition that the leſſee. his, executors or afligns, ſhall 
not alien the term-to any perſons without the: licenſe . of; the 
leſſor, but to the wife or one of the, children of, the leſſee, and 
the leſſee dye, and his executors alien to one of the children of 
the leſſee, and he alien to a ſtranger without licenſe; this. is no 
breach of thecondition, ; And if one.make a leaſe of a houſe and 
land, on condition that.the leſſee ſhall not parcel. :out the land 
or any part of it fromthe houſe, . and the,leſſee'doth grant all his 
term in the houſe and part of. the land, and-doch, keep the 


reſt, and after doth leaſe that part zIfo ; this is a breach of the- 


! 


condition, © 


145 


If a leaſe be made of a houſe, on condition that the leſſee ſhall Not to ſuffer a 
not ſuffer any woman-great with chjlde to, harbor or lodge in the woman with child 
houſe ſix days after notice given bythe leſſor, and the leſſee do #2 *b< bcule, 


ſuffer any ſuch perſon after notice given, albeit the leſſor conſent 
roit; yet the condition is broken. But if the leflor do yolens volens 
keep ſuch a woman there-againſt the'minde of the leſſee ; this is no 
breach of the condition.-..: _ . HE 
| If a leaſe be made, on condition that if any waſte be done 
the leſſor ſhall re-enter ; in this caſe if the houſe fall by a tempeſt, 
this is nog breach of the condition, for this 1s not waſte: but if it 
be uncovered by tempeſt, and the tenant hath a convenient time 
to repair it, and doth not, but doth. ſuffer the timber to periſh for 
want of covering ;. this is a breach of the condition, and the leſſor 
may enter. and pur out the leſſee. * And if a leaſe be made, oa 
condition that the leſſee ſhall not do waſte, and he ſuffer waſte to 
be made in decay. of the houſes &c. it ſeems the condition is 
broken; Sed quere. PG IOC 7; | 
If a leaſe be made, on condition that if the leſſee be minded 
to fell his eſtate the leſſor ſhall have the 4icſt offer thereof, giving 
as much as another : will give; in this caſe if the .leſſze doth nv. 
give notice when, he is; minded. to fell 'it he:doth' break the con- 
dition: \ but if whien he is 'minded toſell he;.doth tell.the leflor 
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Not to do waſte, 
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the leffor rctule it 
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"=. A Condition. 
of his prpen and what he is offered for it, and the leffor Joth 
either ſay he will not Have it; or that he will not. give ſo much for 
it,ot doth not 2ccept it;but d6th delay &c. and then the lefſeedoth 
ſell it to another : this js ho breach of the condition, neither is 
he bound to wait upon him in this caſe. 


If a feoffment be ttizde, on coridition that the feoffee ſhall ©*-fire 


Lit.22 I,224, 


make a feoffment in fee, gift in tail, leaſe for life or years of co.:.;3 
the land to the feoffor, or to a ſtrafigerby a tay; and before J<<5a. 
the day the feoffee doth difable himſelf ro do it, either by Lir. ea. 
making ſome eſtate of the ſame thing to ſome other perſon in tail, 237; 
for life, years, in preſent or future, or for one year, or by ta- Lir.:c6, 
king a wife whereby ſhe may be intitled to dower, or by ſuffer- 

ing a recovery of the land, of by granting of any rent, Com- 

mon, or the like, 'or by-entring into any Statute &c. or by ſuffer- 

ins any Judgement to be had againſt him, or by doing any o- 

ther ſuch like a, whereby he carmot convey the land according: 
to-the condition in the fame plight, quality and freedom it was 

at the time of the conveyance made in eitherof theſe caſes the- 
condition is ipſd-falto broken: And albeit the land be afterward 
diſcharged' and the party again enabled before the day to per- 
form the conditton, yet this will not ſalve the breach. And fo- 
alſo it is of a limitation. But when the condition is to be perform- 
ed of the part of the feoffor or grantor, there diſability before- 


* thetimewill not hart f6/48 he be-again enabled at the time. And 


To imploy. the 
profits to charita- 
ble uſes, 


ſo alſo: it is when' the condition is to- be performed of the part 
of the feoffee, -and there is no' certain day fet for the perfor- 
mance of rhe thing; for iti” this caſe albeit he be once diſabled, 
yet if he be afterivards' aan enabled; and do it within the 
time thar:the law doth #tvehim to do it ; in this cafe the conditi- 
en.isnot broken, And ſo alſo it is, if the feoffee be diffeiſed, and. 
durins the. difſeiſin, he do any fuch a& as before ; in this caſe 
before his entry this is rio breach of the condition, for till then. 
the- charge dotli not binde the-land, And fo likewiſe ic is when: 
the diſability doch proceed from another "cauſe , as where one 
doth make-a feoffient, on: condition that the-feoffee ſhall re- 
infeoff before ſuch a day, and before the day the feoffor difſeiſe 
the feoffee and keep him our till the day be paſt, or one doth make: 
a feoffment, on condition: the feoffee ſhall marry B before ſuch a 
day, and before the day the feoffor himfelf doth marry her ſo that 
the feoffee cannor perform: the condition ;, in. theſe cafes the con- 
dition 1s not broken. a Det | 

If one make an eſtate of linds (held in Capite) on condition Trin3Jze 
that he to whom ir-is made ſhall imploy the profits thereof. to Tompton. 
6ivers charitable uſes; 'und he dye, his heir within age, by rea B*- 
fn whereof 'the King hathth&Jand during the minority of "the 


heir "8 


{H. 


Dier 


.Cro 
64, 


Co 


Chap-6- A Condition. , 


beſte; aide the profics cannot be imployed ; this is no breach of 
the condition, ' oh eg for © (Rt. 41 | 
co..in = Tf one make a feoffment of land, on.condition to reinfeoffe 
porrers Ate 51, convenient time, and the feoffee doth not: ſo but doth make 
a leaſe to another; this is a double breach of the condition. And 


oy the ſame Law is of a Deviſe by will in this manner. 
3 W..1.s: If a feoffment bemade, upon condition that the feoffee ſhall 
__ C2 make ſome eſtate tq the feoffor , or ſome other by a day, and the 


: C."7*"a- coffee before the day ay to him to whom the eſtate is to be made, 
«- WM bleu. that he will never make the eſtate, notwichſtanding he doth make 
6, $1." theeſtate before the day according to the condition; inthis caſe 
it is fatd the condition is broken. Sed quere of this, for it ſeems 
if he really deny it before , and- atually performe it at.the day ; 
that this is a good performance of the condition. As if a leaſe 
be made of a houſe, on condition that the leſſee ſhall not diſturbe 
the leſſor in the taking away of his goods out of the houſe, and 
when the party doth come or ſend to fetch them the leſſee doth 
only forbid them ;- this in this caſe is no breach of the condition, 
and it was agreed in this caſe that words without ſome deeds, 
as ſhutting thedoore againſt them , forcible reſiſtance, or laying 
of hands upon them, or the like are no breach of ſuch a condition. 
38.4.8, And if a leaſe be made, on condition that the lefſor ſhall be 
foure rimes a year in the hoyſe demiſed without-being ouſted by 
the lefſeeand the leſſee ſeeing him comming do ſhut the doores or 
windowes againſt him ; this hath been thought to be no breach of 
this condition, | 
If a leaſe be made, oncondition that the leſſee ſhall pay year- 
ly to the leſſor during the term ten pound ; in this caſe if he faile 
of payment once, the condition is broken and eſtate forfeit. So if 
one make feoffment in fee of land, oncondition to pay ten pound 
yearlyto FS, if he faile once the condition is broken. 
\nner ver. If 4 leaſe be made of a Manor in which are divers Copyholders, 
ſv Glover ON condition that the leſſee ſhall not moleſt, yex, or put our any 
7.& 338: Copyholder paying his duties and ſervices , in this caſe if the leſſee 
per curiam. ENLEr upon, and putoutany one Copyholder, this is a breach of 
the condition. But if he enter vs & arm:s upon a Copyholders te- 
nements, and there- beat him only, or the like : this is no breach 
of the condition. 


Dier 33, 


.Cromp. Jur, 
"$65 land to other undertenants, orlet all the land ro-another for part of 
the time, and | he undertake the rent ſtill, and faile of pay- 
ment : in this caſe the condition is broken and eſtate forfeit, But 
ifthere be any covinand pradiſe in the caſe between the firſt leſſor 
and the leſſee, the undextenants may perhaps have relicf in equity. 
If.one make a leaſe for years of land, and then alſo make a fe- 
offment in fee af the lands on condition bet if the leſſee be viſe: 
"We e 


Jas; 
erlus 
JN, 


Co.8, 99, 


If there bea condition to pay rent, and the leflee let part of the 


To reinfeoffe, | 


To make an 
eſtare, 


To ſufler one 
to take his 
goods, | 


To ſuffer one 
to come into 
a houſe. 


To pay a year- 
ly rent or (um, 


Notrto moleſt 
Eopybolder. 


To pay rent. 


Equity. 
Net to diſturb, 
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| bed'in kis term that he ſhall havethie fee ſimple, and he is diſturbed 


a 4 Condition, Chap. 6. 


by the feoffor or by his means; inthis caſe the condition is broken 
and the lefſee ſhall have the fee finiple:'But if the diſturbance be by - 
a ſtranger and not by the feoffor or by his means or conſent ; this 1s 
no breach of the condition... i CIE-ok gd | 
If a leaſe be made, on condition that the leſſee ſhall not be out- ver 2. jug 
lawed, and he is outlawed without proclamation it ſeems this is 37-5; , 
no breach of the condition, becauſe theoutlawry is not good. 4 
If a condition. poſlibleat the time of creation become after im- it. 5. 
poſſible in- part by the: at of God; and the party do not perform Co-58 
that which is poſſible, the-condition 1s broken. 
If a man make a leaſe for years on condition; and the lefſee doth Co. 8: 
not know: of it, and after the leflor doth by will give the land to the 
leſſee without condition;and the leſſee doth ſuch an a as is a breach 
of the condition; in this caſe the condition is not ' broken, for the 
leffeermuſt:have notice of the condition ere hecan break him. 


If a-leaſe be made rendrins rent, on condition, that if the rent mage 


be not paid within twenty dates the leffor ſhall reenter,and the rent ;; x; ». 


is not paid'; in this-caſe the condition is broken, but the leſſor can- 
not enter untill he hath made a legall demand, and if he die before 


hedo it, his heire ſhall never take advantage of that breach, bur it 


is diſcharged for ever. | 
' When an aQ is to be done in time convenient, or otherwiſe, and Lit. Se&: 
_ [ao do-it not by the time appointed by law; the condition is pjcw.:o 
roken, | *Y 


If one Srant an annuity pro confilio impenſo &- impendendo,andthe 21 Ed. 3,” 


Ge 24 


crantor require adviſe, and the grantee refuſe or negle to give it : pier 369, 
this is a breach of the condition and xforfeiture of the eſtate. And 

if the deed be, that he ſhall go to ſuch a place to give counſell, and 
he-require him to go thither' and he refuſeit, this is a forfeiture of 
heekare, But if he refuſe to go with him to another place, or give 
counſell to his adverſary being not required to give counſel to him, ,. «., 
this is no breach of the condition nor forfeitnne of his annuity. And 383. 

if .one had heretofore deviſed his land to be ſold by his executors, . 

and to. have been diſtributed for his ſoul, and the executors had not 

ſold it in time convenient, or had taken the profits to their own uſe: 

this had been a breach of the condition. See more in the laſt fore- 
going diviſion, andin Obligation Num. 10, Covenant Numb. 7. 

The ſame law 1s for the moſt part of conditions of obligations. See 
Qvligation Num, 10. 


Every particular eſtate hath a condition in law annexed to it, and Co.2."54 


y , . fy 
dition in 1a.» ſha} therefore if tenant for life in dower,by the courteſie,or after poſlibi- 14.33. 


lity of ifſue extin, leſſee for years, tenant by ſtatute merchant, elegit 
or the like make any abſolute or conditional eſtate of the lands they 
hold in fee fimple,fee tail,or for life & pive livery of ſeiſin thereupon 
or levy-a fine Szr conuſance de droit,or {uffer a recovery: of the land, 
or 


Co. fuj 
Lit, 22 


Co. ſu 
Lit,2 


Lit { 
347+ 
Ploy 
(0.2 
347," 
Dier 
Co, 
Lit. 
Dot 
$ruc 
Perk 
$30. 
$33 
Plot 
489 
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Co. ſupe: 
Lit,223. 


Co. ſuper 
Lit,234. 


Lit {eR, 
347» 
Plow. 175. 
(0.2623, 
347,5.56, 
Dier t3t. 
Co, ſuper 
Lir.214,215 
Do&. & 
Stud. 93. 
Perk. (cR, 
$30,831, 
$33. 835. ] 
Plow, 4688; 
489, 


an eſtate upon the breach of a conditiqn/to any other but to him, ſhall take advan- | 
of the Common Law,That none may take advantage of a condition 


| tique perſons: and: that neither Privies nor. Aſſignees in law, as 


of the like; this is a breach of the condition in taw and a forfei- 
ture of 'theireſtate. Alſo if, any ſuch tenant (except tenant in rail 
after poſſibility: of iſſue extin&) do waſte in the lands they do 7'RMIR 
ſo hold ; this 1s a breach of the condition in law and a forfeiture of | 4808. 
their eſtate in ſo much as the waſte is committed. But if an Infant Infant. +ANW-41 
or feme covert that hath ſuch an eſtate ſhall make any ſuch eſtate Women: covert. HINTS 
&c. this is no breach of the condition in law. And yet if ſuch a 
perſon do waſte, this is a breach of. the condition in law. And 
ſo alſo if any ſuch perſon be an officer and do any thing which is 
a cauſe of forfeiture in another ; this will be a forfeiture in him or "ont 
her alſo. ; | Fl 4 | 
If any Keeper of a Park without warrant kill any Deer, fell HAN 

or cut any wood and: convert-it to his own uſe, pull down the 
lodge or any-houſe within: the -Park uſed for hay: for the Deer, 
or: the like; this is a:breach of; the condition in law. So alſoif a 
Keeper ſhall not look to the game , but the Deer. be killed by 
his :default, and damage:come to the Lord ; by this alſo the con- 
ditionis' broken: /: Bute, not attending upon .ſych an office for 
rwo:oritliree days if :the Lord have no ſpecial loſs thereby; is no 
cauſe of forfetture 10 9! pa lot] os $418 £00 bd Nats as A 8 42 

-.:Offices:thar are forthe- Adminiftration of Juſtice, or of clark- 
ſhip inany Court of;Record, or concerning, the Kings treaſure, 
revenue, account;'alnage, auditorſhip ; &c. have alſo conditions 


+ 4 


in-law annexed tothe; and; therefore if {ch officers hall ſell their Mk 
offices or miſdemeam themſelves intheir offices : by [this the con- 
dition in law may be broken'and they ay Se them, 

As no man may. create or annex a, condition to an eſtate but he **: Who may 
that doth create theeftate it ſelf, ſo neicher-can -a man give or ONES nee” | 


reſerve the power, title or benefit of: re-entry.and avoidance- of ang whac perſon: 


orthem, oat leaſt ro one of them that. doth make the eſtate, his rage of Fj conditi- 
or their heirs, executors and adminiſtrators &c., for it is a rule 229 7 mnation. 
' And what not. 
but parties and privies in right and repreſentation, as heirs, exe- WW | 1 16 
cutors ,- &c; ' of natural'perſons',. and 'the ſucceſſors of poli- OY (0 


Lords by Eſcheat , nor in deed, as grantees of reverſions, nor WW 412 
Privies in eſtate, as he to whom a remainder-is limited, ſhall take WE |! 
benefit of entry ; or re-entry by. force of a condition. And there- 
fore if. 3-man-had;made a.leaſe for life+ reſerving rent, on condi- 
tion-that if the rent be behinde, the-leſſor, his heirs and aſſigns 
ſhall re-enter, and after:had-prantedthereverlion to a ſtranger; this 
grantee ſhould not by the.Common law have had benefit by this 
condition, . But if. thelefſor had dyed, his heir or the Guardian 
1n-Chivalry: or -Socage: of | ſuch an; heir if. he had been an ne 
25 ONCE TT L2 an 


x50 


A Condition, Chap: 6. 
and inward might have taken advantage by the condition} And 
if one had been-poſſeſfed of a lexſe for years, and had granted his 
term upon condition and had dyed; his executors or adminiſira- 
rors might have had advantage of this'condition, © 

And atthis day the law-is ftill the fame. as tuuching Ptivies in Co. ſuper 
blood, for an heir ſhall take advantage of a condition, though "*"* 
no eſtate deſcend to him from the Anceſtor. And therefore if one *Yq 
be ſeiſed of land of the part of his mother, ad he make a feoft- Co.6 
ment in fee of it, on condition, 'and dye, and the condition 1s | = 
broken; in this caſe the heir of the part of the father ſhall en- Ploy 
rer, but as ſoon as he hath entred the heir of the part of rhe 
mother ſhall enter upon him and enjoy the land. And if a man 
be ſeiſed of land in the right of his wife, and he make: a feoff- 
ment in fee of it, npon condition, and dye; the heir of the 
husband ſhall enter for the condition broken, but the wife ſhall 
have the land. And ſo alfo is the law as touching Privies in right 
and repreſentation, for Executors and Adminiſtrators ſhall take 
advantage'of a condition now as heretofore. And fo alſo ſhall 
the Succeſfors of a Dean and Chapter , Biſhop, Arcli-deacon, 
Parſon, Prebend , or any body Politique or Corporate ; Eccle- Co. 
fiaſticak or Temporal ; theſe fall take advantage of ' conditions Lit. 
as heretofore they did. So alfo the law is the ſame as touching 
Privies in law, for they ſhall no more take advantage of a con- 
ditton-now then heretofore; © But as touching: grantees of rever- 
fions and Privies in eſtate, there is ſoifie alteration made ofthe "oP 
Law : for by a new law it is provided, That all perſons which star.z#4 ; 
ſhall have any grant of the King of any reverſion 8&c. of any lands ©?3* 
&c. which pertained to Monaſteries &c. as alſo all other per- 
ſons being grantees'or aſsignees &c. to 'or. by. any ocher perſon 
or perſons, and their heirs, executors, fuccefſors and afsrgns, 
Mal have like advantage againſt the feoffees:8c. by entry for 
not payment of rent, or for doing waſte, or for other forfei- 
ture &c. as the faid lefſors or grantors themſelves ought or might 


have had; © | 


And for the true underſtanding of the ſenſe of ' this Statute and Co. vper 
the ancient Common Law further touching this point, 1. Theſe pane 
diverfities.muſt be obſerved to be taken before the Statute which 
take place ſtill. | - 

I, Between a condition that doth require a' re-entry, -and a li- Co.'9.3% 
mitation' that doth 7pſo fao determine the eſtate without en-- Oey 
try, for albeit a ſtranger might not take* advantage of the firſt 


yet fie might take adyancage of the laſt by the Common Law. And. Wo. 
thereforeif. a man at this day make a'leaſe to another q#0u/qne, Gal 
or until 7 S$ come from Rowe, or if a man makr a: leaſe to a Ti 


woman qnamdir cafta vixerit, of if a man- make a leaſe to a 
widow. 


er 


Co0.3.64,65. 
Co, ſuper 
Lit.a14 » 

il H. 7. 7, 
Plow, 136. 


Co. ſuper 
Lit.314. 


Co. ſuper 
Lit, 214. 
Rt, 


201, 


| TDavy and 


athews 
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widow { ramadzs in pura vitnitate videret, Or if a man make a leaſe 
to another for one hundred years. if he live ſo long, and then the 
leſſor doth grantthe reverſion to a ſtranger ; in all theſe and ſuch 
like caſes the grantee of the reverſion may take advantage of the 
limitation, for after the eſtate is ended by the limitation he may 
enter. 

2. Between a.condition annexed to a freehold and a condition 
annexed to aleaſe for years, for if before the Statute a man had 
made a gift in taile, or leaſe for life , on condition that if the do- 
nee or leſſee did not pay ten pound by ſuch a day the gift or leaſe 
ſhould be void or ceaſe; in this caſe the grantee of the' reverſion 
could not by the.common law have taken advantage of the condi- 
tion,for it could not be void or -ceaſe but by entry-which could not 
be transferred to another. But ifa leaſe for years had been made 
on ſuch a-condition ; a grantee of the reverſion might by the cont» 
mon law have taken advantage of this condition , for the eſtatein 
this caſe was by the breach of the.condition ip/o fate void without 
entrie. Butnow the grantee of the reverſion ſhall have advamage 
of the condition-in both theſe caſes,'' WF-23) 

3. Between a condition in deed and a condition m law, for by 
the very common law.not only the grantee of the reverſion but alſo 
the lord by Eſcheat may either of them have advantage of a condi- 
tion in 12wfor any breach in his own time. -- | : 

2, /PFheſe Reſolutions and Judgements upon the Statute muſt be 
marked, r.That the Statute is generall and the grantee of the rever- 
ſion of every common: perſon as well as the King may take advan- 
tage of conditions. 2. That the Statute doth extend to grants made 
to the ſucceſſor of the King aſwell as to the King albeit he only 
be named in the Statute, 3.- That he that comes to the rever- 
ſion by fine, feoffment ,' grant, limitation of uſe, common re- 
covery , or bargain and fale, is ſuch a grantee as is within the 


intendment of the Statute. 4, That where the Statute doth ſpeak - 


of feoffees &c. that it doth not extend to gifts in taile, and there- 
Fore if a giftin taile be upon.condition , and- after the donor doth 
grant the reverſion; this:grantee ſhall-never have any benefit 
of this condition .. 5.That whete the Statute doth ſpeak of grantees 
and aſſignees of the reverſion ; that hereby an aſſignee of part of 
the ſtate of the reverſion- may take advantage of the condition, 


_ 35,-if leſſee forlife be, and the reverſion is granted for life &c. 
or if, |lefſee for-years be 8&c.-and the reverſion is'granted for years 


&c. in' theſe caſes the- grantees' of the reverſion ſhall have' ad- 
vantage of the conditions./- : 


caſe per. & * 'So if a leſſee for one hundred years make a leaſe for tenne 


2 Juſtices 
Trin. 14, 
Jas, B, R, 


years, cru Fe; with condition of reentry, and the firft leflee 
doth afterward grant his terni and*eftate to'7 SF; inthis caſe 7 F 
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Power- of- reyp-. 
gation.. 
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is ſuch-a grantee and afſignee of-the reverſion as ſhall take advan- 
tage of the condition, 56; Thav aswell mediate as immediate gran- 
tees, +, the 'grantees of: grantees'i#'#»finitum are intended” within ©... 
this Statute: '7. That a grante@'vf part? of the reverſion cannot 1:3.Co ku 
take advantage of-a condition by: this:Statute, ' And therefore” if ** = 
a leaſe be made of three acres reſerving rent upon condition, and 
the reverſion is granted-of two'of the three acres-; in this caſe the » 
Tent ſhall be apportioned:, but: the condition is deftroyed except 
it. be in the Kings cafe. "And yeta: condition may be apportion- 
ed by the a& of: law,or by the wrong of the leflee, As if a leaſe 
be made of 'two-acres (the one'of the nature of Burrough Engliſh, 
.and theathor at the Commonilaw)i upon condition, and the leffor 
havingifſukwwo ſons dyeth';: in this:caſe eack of them» ſhatt enter 
For the cogdition broken; - *Atid.ifi the lefſee-upon condition make 
afecoffment'of 'part of. the land; this doth nor: deſtroy the condi- 
$i199e* Thexe- is therefore herein a difference: between a condition 
that isxdmpulſory, and a;poweg;of revocation 'that'is voluntary : 
forbegthathath fuchia power:may:by his own act extinguiſh it tn 
part, by levying a fine of part.of the land'or:otherwiſe, and' yet 
his-power-may eemain for the reſidue as inthecaſe of alimitation ; 
bur inthe caſe of a-conditton he cannot -do ſo. . 8. Such grantees 
as ſhall.have advantage by this; Ftatute, muſt be compleart grantees ; <, ;.;;; 
And therefore grantees of reveefipns by: fine or deed, muſt -have'at- 114. Cot. 
turnment ere they can take adyantage o:the condition. - And yet Ny 
if. a reverſion be. granted by thae to-one: that: hath no atturnment; 
and he grant it to-another: that hath an/atturnment ; in this caſe 
the ſecond grantee ſhall take advantage of the condition, albeit 
the firſt grantee ſhall not. | And the leflee; muſtthave notice of the _ .. 
rant. of, the reverſion; ere he in reverſion can take:any: advantage | BY 
of. a.conditiÞn, - Andtherefore it is; that if the leſſor bargain ant = 
ſell the land by deed indented and: inrolled (in which caſe there 
needs no-atturnment ; )- or if the: leflor make a feoffment of the ho 
land, and fo out the leſlee; and the leſſee re-enter (which is anat- Lir 
turnment in law;-) the' grantee or feoffee in theſe cafes cannot rake 7 
advantage.of any condition before he: hath gjven notice to the leſ-. 
ſee. of this grant of. the reverſion: ; -.9. Such as comein meerly by 
ac of. law, or.paramount, as the: Lord: of a Villain, the Lard by c,, ſuper" 
eſcheat, the Lord that doth-eater for Mortmain, or the like, can- Lir214: 
not take adyantage of .a condition within this Statute; And hence PEE B: 
it ſeems it'is that if leſlee- for forty. years: make a leaſe for thirty: p<r 2 Job 
ſeven years on condition, and after ſurrender his eſtate to his leſ--+<,. ſupe; 
for; that the ſurrendree ſhall not have advamage of-this condition. pup gb 
10. * Albeit the words of the Statute-be general; yet grantees and Oigin 1 
aſflignees ſhall not take benefit of, every forfeiture by force of a con- _ wy 
dition, nor yet of all.conditions; but onely.ofſuchas-are inherent. Jac. co. 
BOP To; | Juch. 
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_ Chap. 6... A Condition. Vs. 
; 5; ſuchas areeither incident to the reverſion, as for payment of 
rent; -orfor the benefit-of the: State;, as for reſtrathiri&0f wit? for 
cauſing of reparations ; making of fences, 6kowting-oFditches, pte- 

ſerving of woods, and the like. And of 'conditions that' are colla-- 
terall,/ſuch grantees ſhall not take benefit. And thereforeif the 

condition be for payment of a ſum of mony in groſle; to "reſtrain 
alienation;;. for the delivery of corn, wood, or the ike! the prantee 
of the reverſion of the land ſhalt not have advanta#e'6Ff xe by this 
Starute:,. fortheſe:remairras they were before the Statute at the 


pr: Juſtice Common:law, 11; Such conditions as/ are on the part of the 


leſſor, it ſeems are- not within this -Statnte ; And therefore if 'one 
make-a leaſefor years, on condition that if the-leſſor; his heires or 
aſligns:, pay:tenipound tothe leſſee at our Lady day,theleife'to be 
void, and the leſſordoth grantthe' reverſion to a ſtratiger before 
the day ; it ſeems the grantee ſhall not take advantaBe of this; but 
the condition 1s gone. : + £63324, [7 a IO nn, 

If one makea:teaſe for years rendring rent-to*him--and his heirs, 
onccondition that:tfitbe not paid within/fourteen days ; that he 
and his heirs- ſhalt reenter', andthe rents behind, 'and the leſſor 
dothidemand it; and then die ; inthis'caſe'the heir-mayenter; Bur 
if he-die:before demand; the heir cannot 'make'a demand, and fo 
take advantage of that breach ofthe condition, 'which was in the : 
time of big-Anceſtor; © 47S 7 300 e443 1214 

If a min be poſſeſſed ofiland fortwenty years itn the' right of his 
wafe ; and he make a leafe of ir: for-reni$ears rendring' rent; - with : 
condition of reentry for:default of payment, and after the husband 
die; inthis caſe the wife ſhall. have-the rent, but it: ſeems ſhe ſhall. 
not-take advantage ofthe condition. PRINT STIL 
_ If-a-leaſe be-made to. F, on condition'that if 'fuch # thing* be, 

or be not done, that the: land/ſhalt remains / D, or that 7D*fhall : 
enter, in this caſe / D ſhall-never take advantage of this! condition 
either by the Common law or*by this: Stature, RD. 


= 


Regularly where a man will take advantage of: a condition, if he 13.Where entry” 


may. enter, he muſt-enter,and when he cannot enter, he muſt make 
a. claim; forian.eſtate of freehold'or inheritance will not ceaſe with- 
out-entry or claim. - Andrhe that is to haveradvantage by the con- 


Or ClaitN 3s necd- 
{all, ro'tvord an 
eitate on. conditl- 
on. And where a 


CitiOn; may. wave his advantage if he wrll. Anduntil) ſuch entry man may take - os 
or claim made, the party that ſhould enter can make no good eſtate vantage of a cou- 


of the.thing to any other. But herein a dilerence is to be ob- 
ſerved. in the-penning of a-.conditiom, and between a. leaſe: for. 
years and-a leaſe- for: life - of-a- greater -eſtate*: for if a leaſe for 
years be made, on condition that upon - fach' a' contingent! the | 
eſtare. ſhali-ceaſe:, or. the leaſe ſhall be void ; in- this' cafe when 
the thing doth happen, the leaſe is-ip/o fatto void without entry. 
or claim. .But-otherwiſe it 1s;:0f [a leaſe: for life ; albeit there: + 4 
| the: 


- 


dition without 
entry or claim. 
And where hot, + 


be aJjudged by 
his reentry to be 
In of hisfirſt eſtate, 
And to what in= 


A 
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A Condition. 


the ſamewords inthe condition. Andif one make a leaſe for years, 
on conditwnthat.iffucha thing be done;.the.;lefſor ſhall reenter ; 
in this caſe anFatry is needfull; to avoid the eſtate. + 3 | 
_.111f. ane make a feoffment infee,, gift initaile, or leaſe for life, on 
condition that upon ſach a contingent the eſtace ſhall be void ;-tn 
thisicaſe there, muſt bean entry made,after the condition is broken 
10 avoide the;eſtate. So if one bargain and -ſell his ſapd by: deed 
indented andancolled ; wich proviſo tharif the bargainor-pay &c. 
chen the eftate ſhall ceaſe and be-void and: he doth pay:the.mony; in 
this caſe the eſtate is not reyeſted in the bargainor before an aQual! 
reentry js-made. And ſoit is: alſo if lands. be devifed to a man 
_ and his, theirs, on;condition- thatif: the devilee do not yay twenty 
pound; atia-day;, [his eſtate-ſhall.ceaſe-and: be void;;: in this caſe the 
eſtate 1s,not, ved untillan aRtuall reentry be made.: And-fo alſo it 
asf a reverſion, remainder, adyowſon; rent, common, or the like;be 
deviſed on ſuch a condition ; in theſe caſes there muſt bea' claim 
before the eſtate will;be determined. And therefore if -a-man grant 
Auch,a thing to anotherand his heirs, on:conditionthar if the gran- 
tor-pay'tweaty pound on ſuch d day:z the:ſtate: of the:grantee ſhall 
ceaſe,or beyord,;. and the grantor doth pay the mony according to 
the condition; in-this caſe the ſtate is not;reveſted inthe grantor 
before,a.claim made at the Church incaſe. ofan Adyowſon, and in 
the other caſes upon the land. But in caſe where a /man -cannot 
.make anentry or claun, there the. Jaw will notcompell him to it. 
- And therefore-if one:grant.land to another; for five years, on con- 
dition that if he pay to: the.grantor within the:two firſt years forty 
marks; that thenhe ſhall: havethe fee; otherwiſe but for tearm of 
five years, and livery offſeiſin-is made accordingly , and the gran- 
tee doth not pay this mony; 'in this caſe after the two yearsare paſt, 
thefreehold ſhall be imthe,gratrot without entry or claim, for as 
thisicaſe is, he cannotenter,-but he-muſt out the leſſee of his term. 
So if 1 grant a rent charge out of my land upon condition ; when 
the condition is broken, the rent is extin&,and here needs no claim. 
So if a man makeafeoffment of land to.'me'infee; on condition 
that I ſhall pay him twenty pound ſucha day &c, :and before the 


Þ 14.When a con- day I let the land -to- him for. years; * rendrins rent, and'after the 
dirion brokenſlial condition 1s broken ;' in this: cafe' he: may retain the land withour 
make the eitite 
&c. void ab initio. 
ro FIN ._ ;afrerito the uſe of others, with a [proviſo of: revoration '&c; - and 
rents the lciſor, 


entry or .claim, and the rent is extint. So if one covetiant to 
ſtand ſeiſed to the-uſe,of himſelf ifor life or otherwiſe, and: then 


after heidoth revokeit ; inthis'caſe- all the eſtates' are reveſted: in 


feoffor, &c. ſhall him without entry or daim,” 7 7: 404124 
bIr is generally true that he that doth enter for a condition: bro- Co.4. 1. 

ken,doth make the eſtate void abi:nitio , & that he ſhall be in of his 

firſt; eſtate in the ſame courſe:and manner as-it was' when he _ 
? LE 
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red with the Sint vg and at thetime-of the making: of the OY 
dition. And h 
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Jae; andhis wife dyeth, andtenant in tail maketh-2 feoffment i it 


AiCondition. . Chap.:16., 


Fee upon condition,. the iſſue.dyeth, the condition:is broken, and. 
then the feoffar doth-re-enter ; mn. ithis caſe !he ſhall have but an 
eſtate forlife ks tenant intail after poſzibiliry, of iſlueextin&. -So.if 
2leſſeefor life or years make: a feoffment infee.on condition, . and 
afterdoth enter forthe condition broken; in- this.caſe he. ſhall not 
be-in the ſame courſe, for now his eſtate is ſubje&Kto entry, for; -for- 


SO << i - 


feiture, though he be tenant:for life Mfill,, So jfoa Gl r-be.of 
certain Jand; and he dye ſeiſed thereof, ,cand-his, heltirih y.deſeens, 
and the.diſſeifee.!gnter upon he Land Tale infepff, a-ſtranger uv ae 
condition: arid the heir-of the difſeiſor doth enter npqn the feo 


andthe diſſeiſee,doth ſue+awrit of entry. ſur, diſſeiſin,;. again Nth: as 
heir of the difſeifor,, and doth recover and/hath;execution, and the FRE 15 H, 
feoffee on thaditiondgth- HEREmer, Andafterthe,conditionjs bro i 


ken; :inifbis:taſe theifeoffor is-not. tn; thetfame';caſe, for gow-the 
diſſcifopeannor enterupon him as. he,might, Repre Apdit om me ca- 
es the feoffor by his're-encry ſhall be i inin! bs Former eſtate,bur not 
itiireſpe4/of ſome collateral, plies: aSif; tgnant by. homage Als 
ceftsth, makeafegffmentafihe:land dath.ſp phos TRY 
dition, rate h for. ctiecond ich Lp this.ca 
never be haldin:homageAnceſttel-again):! Hoa. ſo ita 3900 ho 
eſcheat-heafd'th&Lord makeia monent (ns upon congyrion, 
and encreth for the condigionþroken-; .1 hes FT = an- 
next t6 thajilanid ig9pe-r 96.16, Up! And 1 re by fe- 
haze 


alyavd rengParl.he! Lord ig in ſeifin;gf,e raaceth by 
his. Seignorytd another gnd-his, heirs on condition, .and the tenant 
dothatturn;andpayeth; bis rent to; the gran » the Fondixiqn, 1 is 
broken; the Lord diſtraineth for his rent,and _ sis made,int] is Pp 
caſe theformer ſeifin.ſhallnot enable him to. have,an afliſe afliſe withour "4p 
new ſeiſin; If there be Lox, and tenant, and the: 'Lord 1d ſſeiſe the Co.4. 
tenant. ofthe tenancy;jand: thereof doth enfeoft. a firang; exon.con- 
dition} add afterthe condition is broken, and the.Lord enter, an 
che 165 ang dothenter upon him; 3'in this caſe the Seigniory o not 
revived. 
If tenant. in rail make. A Ffeoffiment i in $6.09 condigiob.and dyeth: 
and the iſſue in £ail within'age doth: enter for: the, gondition, bro- 
ken; in this caſehe ſhall;bein firſt as tenant. in fee (imple, and heir 
to his father, and: then ſhall be preſently remitted. : pate he be 
of full age heſhall not be remitted. "iN 
If one make a feoffment of white acre and black acre," on pres Co-ſuper-' Wl 1:14 


Lit. 20 an 


tion/&c. ahd-rhat he ſhall enterinco black acre onely ;. in this caſe. 
upon breach of the condition he ſhall! enter into that part onely. 
If the words of a condition be, Thatif ſuch a thing; be not done, 
the feoffor or leſſor ſhall enter into the land, and take the profits 
thereof until the thing be done; ox to the like effeftz-.in this, caſe 


if 


0} 


Chap. 6, 2 A Condition, 


if the feoffor or leſſor enter upon the breach of the condition, he 


«= - I ee er ens. A. 


doth not avoid the eſtate, or get any thing by his entry, but the 
poſſeſſion onely in the nature of a-pledge, or a diſtreſs until the 
thingbe done; And if the condition be for the payment of the 
rent, he ſhall hold the land until he be paid the rent. And if the 
words be [That the feoffor &c. ſhall enter and take the profits, un- 
til thereof he be ſatisfied, or until he be ſatisfied or pay the rent ] 
inthe firſt caſe as ſoon as he is paid, either by the receiving of the 


profits, or payment of the rent behinde, or both together; and in 


Co. ſuper 
Lit.297-219, 
15H7.13, 
Dier 262, 


Perk, SeR- 
$19, 


Co, ſuper 
Lir.215. 
C0.4-129, 


Co.2.59.the. 


ord Crom. 
Wels caſe, 

ler 309, 
Co, ſuper 

265, 


379. Co.10, 
41, 


the laſt caſe as ſoon as he is paid the rent by the feoffee or leſſee,the 
feoffee or leſſee may enter again into the land. _ 

If a condition be poſſible in his creation, and after become im- 
poſſible by the at of God, the condition is diſcharged and gone 
for ever, and the eſtate is abſolute. As if a feoffment be made to 
me, on condition that I ſhall reinfeoff the feoffor before a day, or 
on condition that I ſhall appear at zweſtminſfter in the Kings Bench 
ſuch a day, or on condition that I ſhall go to Pars about: the af- 
fairs of the feoffor before ſuch a dav, and before the day appointed 
it doth happen that Idye; in all theſe caſes the condition is diſchar- 
ged, Soif the condition of a feoffment be, That if the feoffor or 
his heirs pay ten pound to the feoffee ſuch a day, -and before that 
day the feoffor dyeth withqut heir; in this caſe the condition is 
gone. Andif the condition become impoſsible ih part onely, then 
it is diſcharged for ſo much onely. * Of 

If there be Lord and tenant, and the tenant doth enfeoff a 


ſtranger on condition, and the feoffee dye without heir, ſo that 


the tenancy eſcheat ; in this caſe the condition doth continue, and 
the Lord muſt hold it ſubject to the condition. 

Albeit a condition cannot be divided by the ac of: the: parties, 
but it will be deſtroyed, yet-it may be divided by the a& of law; 
and therefore if a leaſe for years be made of two acres of land (the 
one of the nature of. Burrough Engliſh, and the other at the Com- 
mon Law) on condition, and the lefſor having iflue two ſons, dy- 


eth; in this caſe albeit the condition be divided, yet it is not gone, - 
but doth continue ſtill, and each of them may enter for the condi- 


tion broken, But if one that hath a condition knit unto his rever- 


ſion, grant part of his reverſion to a ſtranger ; the condition is de-: 


ſtroyed in all, for it cannot be apportioned by the a& of the par- 
ties, aSit may by the a of the law, orthe wrong of the leſſee. 

A condition may be deſtroyed_in the very.creation'of -it ; -as 1f 
one deviſe lands for life with expreſs words of a condition, 'and 
not words of limitation, -or words that may be ſo taken, the re- 
mainder over to a ſtranger : inthis caſe the ſtranger cannot enter, 
neither is the remainder good, nor the condition effecual.. Orit 
may be diſcharged by matter ex poſt fat: as in the. example fol- 


lowing, 


15, When and by 
What means a 
condition ſhall be 
diſcharged and 
extinguiſhed for 
ever, or ſuſpended 
fora time. Or 
nor, 
1. By the a&t of 
God. 
Conditions in- 


poſbible. - 


2, By the a& of * 
Law. - 


3-By the ad © 
cf the patties » 


s ; 
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A Condition. - Chap. 6. 
lowing.” If one make a feoffment in fee of land upon condition, 


and after and before the condition broken, he doth make an abſo- 


late feoffment , or levy a fine of all or part of the land to the feof- 

fee, or any other ; by this the condition is gone and diſcharged for 
ever. And-yet if one granta rent out of his land, upon condition, and 

after make a feoffment of this land , this doth not extinguiſh the 
condition. Andif 4 finein this caſe be levied in purſuance of a 
former agreement ; asif one by Indenture bargain and ſell his land 

to another and in the Indenture there is a covenant that all other 
aſſurances ſhall be to the uſe of the bargainee, according to the tirſt 
agreement, and the bargain and ſale hath a condition annexed 

that the bargainee ſhall make a feoffment of part of the land to the 
bargainor;8& after the bargainor doth levy a fine to the bargainee in 
corroboration of the firſt bargain ; in thus caſe the condition 1s not. 
extinct, but ſaved by the original agreement. And if one make a feot- 

ment in fee of land upon condition, & after and before the condition 
broken,he doth make a leaſe for years only of the land, or part of it 

to the feoffee or any other ; by this the condition is ſuſpended for 

that time. And if the feoffor after a, feoffment made of land upon Co. » 5 
condition, enter upon all orpart of the land and be impleaded, s,,, >. 
and loſeit ; by this the condition is . gone for ever. And if he en- 553: Ir. 
ter and hold the poſſeſſion only ; by ghis the condition is ſuſpen- 2:2. co. 
ded during his poſſeſſion, and if he hold the poflefſion fo long that %rc bi 
the feoffee cannot perform the condition ; the condition is dilchar- 
ged for ever. Andifone makea feoffment of land upon conditi- 

make a feo? ment of all or part of the land to: the feoffor ; by this $i 
the condition is gone for ever, And if the feoffee make a leaſe for 3:25: 
life or years onely of partof the land ; by this the condition is Lir.z18. 
ſuſpended for that time. But if the feoffee make a feoffment in 

fee, leaſe for life , or years to a ſtranger; this is no extinguiſhment 

nor ſuſpenſion of the condition, And if the condition be to pay 
mony, or do any ſuch collaterall thing ; if in this caſe the feoffee 

make a leaſe to the feoftor, this doth not ſuſpend the condition. - 

If the feoffor.or leſſor releaſe to the feoffee or leſſee all conditi- Perk.5*: 


on, and after ang before the condition broken, the feoffee doth Co: 7-144 


823 - Co, l, 


ons, or all demands in the land, or confirm the eſtate of the feof- 145.6 


fee without condition &c. by either of theſe means the condition RY 


is deſtroyed and gone for ever. 

If one make a leaſe for life or years of land on condition, and co. :. 
after-grantthe reverſion of part of this land ; hereby the condition ?**& 
is deſtroyed forever. And if he make a leaſe of part of itonly; by y. 
this the condition is ſuſpended. 


A condition may beextin&-or ſuſpended by the intermariage Perk ics. 


of the parties to the condition ;. as if a feoffment be made by a 969-06 
woman,on conditionto pay ten pound, or oncondition to infeoffe 
HS her 
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Chap. 6; A (ondiution, 
her by a day certain, and before the day they two do intermarry, 
and the marriage doth continue until after the day ; inthis caſe the 
condition is gone. And if the condition be to re-enter for not THN11 
payment of rent ; the condition ſhall be ſuſpended, and no rent be Fg 


paid — COverture. pe £] 

co-4.119.5. If a leaſe be made for years, on condition that the leſſee or his 

1135.74 affigns ſhall not alien without the licenſe of the leſſor, and the 
ſeſſor licenſe the lefſee alone to alien , or licenſe him to alien a 
part of the land, or licenſe him to-alien alt the land for a time, or 
if the leaſe be to three on ſuch a condition,and the leſlor licenſe one 
of them to alien; in all theſe caſes the condition is gone for ever. 

perk, ef. Tf one had infeoffed me, on condition that I ſhould pay him 

E” ten pound at Eaſter, and before the time: he had entred into Reli- 
gion, and made me his executor, and had not been deraigned ;. ini 
this caſe the condition had been gone for ever. 

pk. Set. * If66 I be ſeiſed of land in fee and takea wife, and:during the mar- 


2 riage infeoff a ſtranger on condition and dye, and the feoffee en- 

dow my wife of her third part; in this caſe: the condition-is nor. 
5 deſtroyed, and yet the third part is freed from the condition, but 
Gy the reverſion of that third part is not freed from the condition, And: 
£ if ſhe grant her eſtate again to the feoffee, the condition'is. revived, 
i So if there be Lord and tenant, and the tenantmake-a feoffment in 
" fee upon-condition, and the. feoffee is attainted of felony 8c. ſo 
that the tenancy doth eſcyear; in this caſe the condition: is- not: 


gone, but the tenancy is charged with it.. 

+4 8-04 3}f a feoffment or leaſe be made rendring rent, on: condition: 

: WM. for not payment a re-entry, and the feoffor or leſſor after the: 

breach of the condition, doth diftrain or bring an. aſſiſe: for the 

Rent, or doth accept the rent at another day ;: hereby the condi- 
tion is not deftroyed, bur-it is. diſcharged-for that time fo that the: 
feoffor or leſſor cannottake any: advantage of. that breach :. andif 
the a to be-done by the condition be a collateral act, as not to 
alien; or the like; and the condition is broken, and the feoffor not: 
having notice thereof doth actept the rent ;. in this caſe alſo and: 

ww © by this means the condition is not diſcharged. 

it. ſet. If onedifſeiſe the feoffee, or the heir-of the diſſetſor;or any other- 


© 676,479, : . wage | 
We et chat bath Jands by-a juſb title, and thereof enfeoffee a. ſtranger ON'4- Bythe aQ cffa1 


547: condition,and the land is lawfully recovered from him by him that g,aqQc,. 
2 | hath the itle;hereby the condition is deſtroid for ever. And ifadiſ- ; 
uy" ſeifor make a feoffment'iin fee on condition, and after the difſeilee: 1 
doth enter upon the feoffee on condition; this doth extinguiſh the * F 
condition.But if the difſciſce releaſe to the feoffee on:condition; chis. Relexte; . 
ef releaſe doth not diſcharge the condition. But if a difſetſor:make a. | 
« leaſe for life. & the leſſee for life make a feoffment-infee on conditi- , 
6n,&.che diſfſeiſee releaſe to the feaee of the tenamc for lite, by this! | 
| tile: Wd! 
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169 A Condition. _ Chap.'6. 
the condition in law is deſtroyed. And if the feoffee upon condition Terk. ia, 
make a feoffment ovet without condition,and the diſleiſee releaſe to ***** 
the ſecond feoffee; by this the condition is deſtroyed,be the releaſe: 
before the condition broken or after. And if feoffee on condition: 
make a leaſe for life, and the feoffor releaſe to the om oncondi- 
ion or leſſee for life all conditions, or all demands to the land ;'by 
this the condition is diſcharged. And if the feoffee on condition 
make a feoffment to another'on condition, and after the firſt feof-% 
for doth enter for breach of the' condition ; hereby the ſecond 
teoffment and the condition alſo'is gone for eyer. MOTT 
| If a man ſeiſed of land in fee let it to a ſtranger for years, and Perk. 5s, 
one that hath no right doth out the leſſee, and thereof dye ſeiſed, * 
and his heir is in by deſcent, and he doth make a feoffment to a 
ſtranger upon condition, upon whom the leſſee for years doth en- 
JR | ter within the term claiming his term ; in this caſe the leſſee ſhall 
| IKNE bt | 4 hold the land diſcharged of the condition. 
Rd 01 | And now we paſs to a Covenarr, being another part of a Deed. 


—_ 


CO a — 


Cnae. VII. 


Of a Covenant. 
2 


the leſſor, which is, that the leflee ſhall quietly hold and enjoy the | 
i; thing demiſed againſt all perſons at leaſt having title under the 
1 | leſſor and at leaſt during the leſſors life, and (as ſome think) during 
F108 | the whole term; And hereupon an aQtion of covenant may be 
| brought againſt him in the reverſion, ſo that if the heir that'1s 1n 
by deſcent put out the termor of his father the termor may wars 
enis 


ER: x, Covenant. A on is the agreement or conſent of two or more by Terr: 
WEIS bt ad, \ Deed in writing ſealed and delivered whereby either or one $15,% = 
[58 75 Rs of the parties doth promiſe to other that ſomething 1s done already Lit, 
HISLEY or ſhall be done afterwards. ' And he that makes the covenant M 
Pagel Covenanror. 15 called the Covenantor, and he to whom it 'is made the Cove- Plo 
BAY, e : EN 
11k: Fi Covenantce, nantee. ; 
11. Jiu 2. Dus:uplex. And this is either expreſs, or in deed, ;. when the covenant 1s Terms of 
wot | wy expreſſed in the deed : As when A by deed doth covenant with m—_ 
kt AR B to ſerve him for a year, and B doth covenant with A to pay Co.4. 
; | | 1 ji him ten pound for this ſervice. Or it is implied or in law, 5. when HOT EY 
WITH | the deed doth not expreſs it but the law doth make, and ſupply it. Dicr33s. 
[EVE if | As when one doth make a leaſe for years by the words [demiſe or *” 
Fi) 1 grant ] without any expreſs covenant for quiet enjoying ; in this 
| Wir caſe the [aw doth intend and make ſuch a covenant on the part of 
| {2 


z08, 


Chap.” 


A Covenant. 


this aRion againſt him, A'covenantis alſd either real,;. that where- 
by a man doth binde himſelf. ro paſs a real thing, as-lands or tene- 
ments ?'as a covenant to levy a fine of: land, in:which:caſe- the land 
it ſelf is to berecovered,/'or when it dothiria.mithe realty.fo witli 


''n the {and that he thathath the one bath, or: isſubjeR ro.:the other » 


and ſo 5 warranty. is called a real covenant. ': Or, it is perſonal, 3. 
when ir-doth run in the perſqnalty. and not with the land, bur 


ſome perſott in particular ſhall have benefic by it, oo eckinjad," 


with it :-as' when a/man'doth covenant. ro;do:any Perfonal ching, 


as build or repair 'a houſe, ſerve him, 6r:the like.” And theſe alfo 


are ſome of them ſaid to be inherent; 7. ſuch as are converſant abour 


the.l#nd,as rhat=bocuingCcemted ſhall be quietly enjoyed,ſhall be 
kept in-reparations, ſhall not be aliened; or'if: it be'tode-fold that 
theleffor thall have the firſt refufal;'to payitent; 'notts cut Yown 


"Ie" : nM be ol, fie A ca RE POT . - SR 1 ad conn tt Sod gs LPR , 
timber trees; 6f do waſte, to fence the copices when'they: benew* 


.cut; to mike further aſſurante; or the like. - And fore of them are 


ſaid to becollateral, 5: thatare converſant abour ſome collateral 


thing that doth \nothing at 'all,/ or not ſoimmediately concern the 


Co.1+ 154, 
Lit. Bro. 
SeR- 309, 
27 H. 8.16, 
Plorw. 308. 
F,N,B 145, 


thiftig granted : 25 topay 4 ſuny of) money ii grofs,''to' build ' houſe 
in another mans ground; r0-make's feoffmient of' Teaſe 'of other 
land; to give other2ſecurity” to! perform the 'covenants, or to pay 
the rent, or thatthe leſſor ſhall diſtrain for"rhe rent in/ ſome other 
land then thar-which'is demiſed, or the like; theſe” are collateral 
covenants; * There'is alſos covenant to.Mtand'ſeiſed of land to uſes, 
which is now become zkinde"of' conveyance of Jand';" for which 


reade Uſes at large. ©! 7075 


bp os 


The moſt frequetit uſe of -a covenant is to'binde a man to do z. The uſe and 
—_— faturo, and therefore it is for the' moſt part execu- operation of ir. 


tory ; :andif the covenantor do 'not perform ir, the covenantee 
may have thereupon forhistelief. an acion'or writ of covenint a- 
s4inſt rhe-covenantor'ſs often; as thete is'ahy breach of the cove- 


nant. [And this writ-of covenant is therefore defined to be a A writor aian_ 


writ lying where'a' man is bound by a covenant ina deed and hath of -- vans 
brokenit. And in this caſe commonly the'iparty damnified ſhall Quid, 


recover damages' onely for the'breach :' and if he have a Judge- 
ment in an adion/brought-forone'breach; aid after the coyenan- 
ror doth breakithe covenant again; in. this caſe he may bring a 
new action, and ſo for every breach. But x covenant dorh ſometimes 


alſo make a tranſmutation of a property and-'poſſeſlion of things, 
as in cafe of a covenantto ſtand; ſeiſed of land to 'uſes, for which” 
ſee V/e. And in cafe-where'one doct\eoveriant thar another ſhall 
have a piece of land for five years; thisisapood teaſe for five years, 
And in caſe where one doth covenant with” 
another, that if he pay him tenpoundfach a' day,” heſhall haye all 
his cattel in Dale, or his leaſe Fooryelabve taut of | the Manor we 
Ss = Dale ; 


for which ſee Leaſe. 


dif 


Leaſe, 


ContraQ, * 
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| 
v0 4  whar nor.. as good and effeftuay, 44 when they:are made by a; deed indented, 745 6: by 


F | 
| I and' the like, . ro make a covenant on-which/to ground anattion of Cromwels 


162 WET 4 Copmant. | Chap. f 


Dale inthis taſeit ſeemb!if hepay:the-money 4tthe time he ſhall 
Ry the property, of :che volkery gn we the leaſefor:years, It is laid 


—_— 
# 4 
; - .. 
_ __ - Ws | 
£5 rt oft a KR 


14'-þ thereforethat:in ſome cifes! itpom:the writ of :covenant the: party 


| hall recoverthelandirſetf>but of: which he hath Þeen ejeRted. ;; Bro 


© #7 - o x o t . * - © 428 
Ji. 4. What fhallbe A covenant may beanthe dtficmative, ve 10: the'negative./. And it po Foe {er 
hut f:i0 a good cove- may be executed,:42 that a thing is:done-alteady,./ or, executory, 5. 2t] 
1 4 


on wi? decdup- har a thing ſhalt be done hereaftery and theſe-are:all good. But 
on 0f Coll A? 11: :. beof athing prefent as if/ Iicdvetantthacmy horſeis yours; 
may be bad. And ENiS 15.VP1d.. * aydtheſe covenants beidgmade by a:deed-poll are «2.1.3, 


; "1.0 334 3 , 6 
 a.oeE of ſo as the party have the deed to- ſhew; for otherwiſe a common Fe atk ” 
malice. ns perſog cannot have an 3Qion of covenant, fure.dath;not lie upon * 7c: 

4 aiverbal agreement; ngithericap-itbe grounded without. awriting, Tee 
Wt except it:be by, Liparial caſio 23 4-Lypngdon,'; ?. And there needs »Lir. pro. o 
vol not in this caſe formal'and  onderly-words;j as Covenans,.Promile, 53.459. BM ca 


covenans-: for a covenant. may-behad by any other words, & upon 595M 27. 
any part of am agreement inweritig; in what words ſocyer it be ſer 2: 1.7.7, Ml 2 
_ downttprany! thing to. be, ox, a0t.te.be.done;-the-party 49,orwith 425-5: Fit 
whom the promiſe oragreement; is made may:;have. this aRion;wp- ns 
onithe breach of the agreementi.- And thereforc- if! theſe -yordsbe 


1.4 Wl inſerted in-a deed amongſk ochen coyenancs: [Thar the leſſee ſhall 


wir the leſſor hall skowre ditches, provided /always- that the ;leſſor. 


j db, eaxry,awaythe earth; ]cheſe are-gobgicovenants, 0n(beth fides = 
A i | « And if a leaſe be made of houſes by. Patent to LS, for twenty one: eAdjodge 
bs . years; and therein; is. inſerted this clauſe [And that the: ſaid 7 S Tac.s.n Ml +» 


03- Bp and; his aſſigns ſhall repair the houſes when they ſhall: be. de- Sir Thons 


Wh cayed ;.]. thisis a good covenant... And:ſo allo it! is where theſe Camber. 
"Ft | ox.tlie hike wordsde inſerted-amongſtather: conenants, [And/{ char: 1nd caſt 
| : the leſlce ſhall pay tenſhillings.& year- tent; or tharthelefeſhall 
| j | Not alien; Jrcheſe ſhall be ſatd:to-be covenants, tinlefs it be in Seq 
\& | ſhiek caſes- where there--is ſome;.other means to inforce the' do- "y 
I ing of. thething. As if in caſe of: the rent there beaclauſe of di. B90: Wl «. 
ſkreſs, ze-entry, 0rnewine pruie,  Aind'cin all caſes regularly where & co.x Di. tio 
qt | words. that, do. begin. the  ſeritence- be- conditional , and have © »bifirn N 
| the. effet. of; a, \condition, and: do give-another remedy; there 2 " 
wu | they, ſhall nor beconſirued to: make a 'covenant, as in thecaſes of 
F | condition before.” And yet-if words of: condition, and words of 
AL | covenant. be. coupled: together in! the: ame ſentence [7 5 Pro- 


} ged always; - and: it 15-coverianted-, or the like; J in-ſuch ; 


.the words-may be conſtrued.tomake a covenant and a:condi- 


(y, Pate,,  \|Ifa man makea lealef0r life by Jadenture,and therein are inſerc- Pict 15>. | 
936 MY egthele: words Fit is:previde&that; if the leſſee dye within :fixty. 
916 {. 


- 914; L1 years, 


Chap.7. A Coveriant. 
years , that then his executors and afſighs,- ſhall have the: {and un- 
till cheſuity yearsbe ended,co be accounted from the date of the/In- 
denture; this albeit icbenot x govd.leaſe,yerit 19a good coventnt. 


Fro. cove. If a manmakex leaſe for years; ' and 'wartarit: it to 'the leffee,, his 
jo, n*nt;o, EIFS, and aſſignes, during the'term ; or he tharhach' right to the 
”m :18.7.3% land, confirm theeſtate of the leſſee for years with warranty ; in 

theſe cafes: howbeir this 'be not a warranty? norin the nature of a 
warranty, yerit:ſhall-be conſtrued s good covenant ir} ſaw for the 
, quiet-enjoying of the thing.” 2177 1517 0h 90 DD 

_ {es IftheLord grant ro his tenant;, that he will not diſtrain him in 
m __ .. ſucha partofhis land forhis rent; this ſhall be caken to be a good 

covenant, by this word [gran] © ot OD NG 

FeWelt. A covenant to doany thing that-forthe ſubſtance'8-tharter6f it is 
o. i gr lawfull ; or not to do any thing! tha&for the marter of It is unlaws 


k roo. & in- full, is good : as if the*grantor covenant" thar he is ſeifed 6 pol 


1s vow. ſefſed of a good eſtate of and'inthe thing he doth graric;' atid 'harh 
r 27 H.3 16. POWEFTO-Srinv fit, ' That the grantee ſhall quietly efijoy it. That it 


7. IM 2+ isand ſhall be free from" incombrances That he will make further 
. Ez Core: afluranceſf need be; Thatif theprantee'be evided,; Wi Thall pay hd 
| ik! rent. That the grantee ſball pay rent.” That he (halt diſcharge afl 

| dues, and fave and keep harmleſſe the grantor. That he fhall not 

alien the thing granted; of if -he do, thatthe grantor ſhall have the 

firſt refuſallchereof. That he ſhall'not do/Wally/FHit he ſhall have 

houſeboor, hayboot.' That the grantor'6# grantee ſhall repaire the 

old houſing,or build new. That he ſhall pxy and dieharge all rents 


© and payments iſſuing out of the land. That he ſhall not' fell trees, 
Fs or if he do, 'that he ſhall-pay to the-grantor' To much it mony for 
wy _ everytree.” That if he fell/any'underwood, he ſhall fence it." That 
;- he ſhall make an eſtate of hand. That he 'ſhall' be Yuit'of any 'ſair, 
” ſervice, or payment. . Thathe ſhalbgivefttheientifecurity to IS for 


an hundred pound: he doth owe him ; and all theſe andthe like co- 
See Condi- venants are good. And generally'where a condition-for the mat- 
on Nu-7* ter Of it-1S. g00d,7'#' covenant coriprehending 'the ſame matter is 


- See Condi: $OOd alſo. But if the matteF-yequired to be,or not to'be done by 
i- $4... the covenant befor theſabſtarice thereof inlawfull; then is the co- 
Ia. | T) 


Numb, 7 * venant void and*doth not"bind :and therefote if one covenant ts 
&% Kkil, orroba man, or the like; this covenant is void.” So if one\cove- 
nant that he will maintain'"afiother inhhis; ſuits, or that he will not 

appear in Inqueſts ,0r.thathe will break the'pexce;-or that he will 
foreſtall corn, vrith@like;rhdſe eovenanitsare voitk 'So if one be te- 

Oe RD, nant in feeſimple of land, and tie covenant that thewill not alien it; 
ſus Brody ENNIS COVenant 15 void; - Sofa man beatradefman: and he covenant 
3. 2-Ja- that he will not uſe or exerciſe histrade; this reſtraintiF itde ab- 
Verſus Brag. ſolute and&continita) | iti v0id; Hue Fit beY2b modo only; asthartihe 
ſhaltnot uſe his trade #t 610 vime, br 12 off City” of Town only; 

bo M 2 this 


2, Tnrefpc& of 
the matter or 


ſubſtance of it, 


Againlt Law, 
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A Covenant. 


Chap. 7. 
this covenant may be :good..'So if. a man be by-covenant reftrained 
toſow theland whichhath/been-uſed to be'ſowed:; and/this be ei- 
ther abſojutely, or f»-b mode, i. that if he: fowitherſhall pay thus 
mech an acre for it ; theſe covenants have been lield to be void. Sed 
quere howthe Jaw is now, for it ſeems the Statute of 39 Fliz.ch.9. - 
1s diſcontinued. If 4 owe mony to B, and B-owe mony to C, and Hil #o J« 
B doth: make'a Jetter of-Atturny to. C,to fue: 4 at his own: charge, nee Aerong 
and B doth covenant with: C- that he will not releaſe the debt:.ro 4; p.cton. 
in this caſe albeit this be maintenance in C ro ſue at his own charge; 
yet this-i5 a good covenant and notagainſt-law, So alſo if a Deane rin 14 Jac. 
and Chapter, or the like, covenants renue a teaſe contrary to the 10: 5 .i# 
meaning of the Statute of 18 E/;z.ch.1 1. it ſeems this is a good co- | 
venant: '-Andif the thing to be: done by a covenant be in the. na- +7 H,?.:7 
ture of it impoſſible, the covenant is:yoid;; And therefore it is, that 4-7-4 
if -a-man covenant to goe to Rome in threedays, or the like ; the 
rovenant is void. Soit a man covenant to make a feoffment to his 
wife. ; this covenant is void. But if a-man covenantto make a good - 
eſtare of land ro-herinfeefimple,or otherwiſe, or xo find her main- 
tenance, 9r to'give her ſo much-by the year; "theſeare good cove- 
nants.. And generally there where the matter being ina condition gee Condi, 
will make the condition yoid becauſe it 1s againſt Law,there it being 97 Numb) 
1n:a covenant will make the covenant void. . - | A 

If a leſſor. ;orreagheſru) hislefſee,. that he ſhall and' may have Die: 19.u5 
hopſeboot, ha yboot, plowboot, &e,. by the aſſignment of the Bai- 
liffe of the leſſor - this 4 15 a good-covenant : and: yet it ſeems it doth 
not reſtrain <6 power that the leſſee hath -by the law to take theſe 
things without: aflignment,, - But if the leſſee; do covenant that.he 
will;not cqt.any.tmmher, orfyell; without the leave, of without the 
alignment of the leſſor ;"this is.x-g00d covenant and doth reſtrain 


him, far in-this and Onch like caſes the rule is, Moaws + conventio 


wincunt lepern:. 


If an 'obligee covenant with the obligor, that he will not Tho bim wjev.147 
vpon-the obligation untll Eaſter follogring;thisi 15.4 good covenant, liz. Co: 
but no-releaſe or. ſuſpenſion of cho debt, et 8 

"* IT there be: Lord: and tenant.of three acres of land. has Acre; nil ax pg 
two others,and the; Lord grantto the-tenant by deed that he will * ve tes, 
not. diſtrain i in-white acre for. his.rent or ſervices; | thisis: a good co» 69: 
venant, but doth not determinthe Seigniory. | 

If.ope mangranta.mill within: his Manor, ad cavenant for om Firz. Cove 
and.his. heirs that thereſhall.be no. other mill ſe -up wichin the Mas 2 5 
nor ;.it ſeemsthis.i5 2 good covenant: 

fone make. 2. leaſe wherein are divers covenants: to be- per- Firr: Conte 
formed op the part of the leſſee, and after the lefſee doth cove- "*"' * 
nant, that if any of the covenants be broken; that. the leſſor-ſhal 
anter. upon:the land demiſed, and. hold it.untill the leſſee make him 


amends 


Agre 


lac, 
aire 


11, 


nb; 


15% 


Ve . 


Ve 


Chap-T 
amends'for the damage done by the breach of the covegant; it 
ſeems this'is a good covenant, and that the leſſor may take advan- 


Plow. 307 »] 
zob. 

21 H:7. l 8, 
27 H.8.16, 
Fincheſley 
49: 


Agrees 
Car, 


4 (ovenant. 


tage thereof accordingly. . 7. UG 2) 

If a maniſeiſed of land-in fee, covenant to ſtand ſeiſed: of it to 
uſes, andnoeſtaredotlrriſe by thecovenant ; Yer'this may be good. 
by way of covenant, and give remedy to'the'covenaritee in an aRi- 
on of covenant. But with this difference; Tf the covenant befuture, 
as where one doth covenant.with another; that in conſideration of 
a' marriage his lands ſhall deſcend, remain,” or: revert 'to this ſon 
and heirapparenr, and to: the heirs of his'body: on the: body of 
his wife;'-in this caſe the covenantee may have a writ:of 'Covenant 
upon the covenant. For if a covenant be' preſent; as that a'man 
and his heirs ſhall from henceforth ſtand and:be feiſed/to ſuch and 
ſuch uſes, and the uſes will/not ariſe by the Law.inthe caſe; in this 
caſe- no -aftion 'of covenant: will 'lie vpoiy this*covenanti, for 
thisaRion will never lie-apon' any: covenant; but upon furh'a co- 
venant, asiSeither ro do'a thine: heveaftes, or that' a'thing is or 
hath heretofore been done, and nor wherric is for'a'thing preſent, 
as wlien A-doth covenant with: that his: black horſe: ſhalb be for: 
ever after the horſe of B; this is n9 goo covenant to© give>rhe 
horſe to'B, or to) give him-an'aQion of: coveratitifortiim; but! 4 


'F P 


may keep him ſtill norwithſtanding: '/ 1AUYW I! 10105 113519 19057 


If: 6nemortgage'uporrconditionts re-enterupon payment of an 


hundred poundat-aday, andthe mortgageedoth covenant-that he 
will norrake the profits of the: landuntilidefrolrof !payineny; this: 


. is a good eovenabir; andthe mortgagee rhbcefore may notimeddle 


C0.4.80. 
5.19. Trine 
3 Jac.B.R. 
Stiles caſe. 
Pal. 5 Jace 
B.R.Winſe- 
combes 
cale, 


ring 


the implied warramy;z- 


with che'profits untilthe dayof' paythenteome; 1706165 10099! + 


If one mike a leaſe! for years of land by the words Demiſe or 5- What ſhall be 
Grant] and there-is not contained in the leaſe-any expreſs co- Res $908 "x 
on which an aMl- 


\ ſupplyſa covenant for the,quiet-enjoyingof itragaitlt thele(> ,,, ;f covenanc 
ſorand all thatcomein:under him by ricleduving the rermandapsimay be bad, And 
on this the-leflee} his executors, 'adminiſtrators' or 'aſſigns, 'may wha: nor. 


venant-for-thequiet enjoying. of: the land incthis caſe the Law 
doth ſu 


have an aRiorrof covenant if he be-difturbed, But where there 11s. 


an expreſs covenant inthedeed for the/ quietenjoying of the land, 


there the Law wilthor makethisimplidd-covenane;c;Expreſſami fas 


cit eeſſare racitann \Andahereforeheteiavhisisnorliketoithecdfe, Warranty, 


where'a man dothmake:: teaſe foritlifeby: the words of Det o- 
conceſſi, or make-a leaſe for life by other words reſerving: rent, 
(inwhich caſes the law doth create! a warranty againſt all men::du- 

the life of : the leſſor)! forif5inthele>caſesthete bean:expreſs. 
warranty in the:deed, yeOrhis) doth) wot: take away't nor. quilifie 
my; bir: the: ſeſſee' may maſteriſe:of which! of 
_ he will, if hebe:ouſted-or-evicted by one thathathanelder 
thled!:!: nab G6 hong w5oy 14 ogU Write ores $4 
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£68 
6. How a cove= 
nant in decd or 
law ſhall be raken 
and expounged. 
And how it ſhall 
be performed. 


Foynt and (e- 
vera]. 


For: quiet en- 


Aovenont, \ a Chapz: A. 
4A covenant in-ipatticylae..(being.one part. of -a. dedd): 38 {utbjed/2low 28, 


tothe general, rules of, expoſitionigf, all -parts of deeds ingeneral, Dok = Hager 


as to be always taken moſt ſtrongly againſh the eaxenantsr;and Pee: 


*before ; ty | 


moſt inadvantage off thexoyenayee-!: ;a-.10 be eken.aceording ror. 
tb-the intenr.of the-garties:: 30 Vines rag uploordhec ml WV het: 
no time is-limited;-for:the: doing of the ching, Rc nall be done..in;! 
reaſonable time, andthe like,.;;-.' TIX 
: Tn caſes where the rs { SN orare En Tour BH \tfite>:Co 5.19 
reſts or eſtates; there when-the covenant {is-made: to and with-the, pe 35 
covenantees; 0am quolibeteorum; atit aitero £07.08; 7 112 this: 1caſe nant 43 
theſe wotd3make:the covenant ſeveral x, as.if one. by Indenturede- 
miſe black acreto:;4; and white acreto 3, and greenacre to C,and 
covenant with:them and either. of them, or covenant with, them 
and:every of them,-tharhe js/lawfuh owns of all theſe acres ;1-in 
this caſethecovenahtt is deveral;: bug ifhe:demiſeto them. thethree 
acres:together;,- and! covenant; i-bhjs manner; the covenant, 13 
joynt andinot ſeveral And if A and-B docovenant. joyatly. and 
{everally ;rin-this caſe the covenant may. be'joynt or ſeveral, and 
thetcovetafitors may, he tyed either, ae one Way vt: the oihet,, at 
thbckectionzodrithecoyebantees » 3 1 lo hn 11 15 
F- \If:ongmmbketa: rate 06 and; eo Ani and; covenant "that he F.N.B. 145, 
ſhallquierly enjoy it without the-lgt of /aty-perſon whatſoever,or | Forts 328, 
Aet of any.1perſan-whatſaever claiming by or; under | 
the ſeflors; in both Uirſecales the covenant; ſhall: be taken'.to' ex-' mich.) 1:c 
tend to duahyperiiens as-have ticle;:or claim fore; eſtate under DIge FE. actor 
leſfir>7-:forrit; 28 thefifttaſe-anyiperſon.thas hath no ale, andyjn'cac. 
the ſecond caſe any perſon that tha[l-:clainh under another and hath. 


ticle;' 'or-that ſhallclaim-underthe leſſor; claim or. enter, or: other- 


wiſe diſtarb the leflee; this ;is held to- be no: breachiof, the coye- 

nanti - . Sedkrert ofi the fixlt caſe :: for herein: ſame. conceive @ dif--c0.4.50. - 

i Serehunt Whtingan: nayntafnaited.o dd RcaranceR im bany. dnd nets. 
:-.ithas bowforyertbe covengint; 1a law'is extended:anclyto eviftions a Lent af 


- ".bytitlezryef. thac he coftnant.in deed; ſhall be extended! further, F770 


And ehinofocethat if A-miake a leaſefor years to. B,and doth cove- 
agnt that Bſhall quietly enjoy.it during he term without the inter- 


: ruption oFany\penfon paperions; that 1f4ſtrangattin this caſe that. 


righethrintardaptaly ther, be-ray-haveanaRionof co. 


"Ta a whenſach aptotiſeie by word, anaGion of the caſe; 


Jaying- 
Aion of the 
gle. 


willlie:yponit: ©1017 onto hoo 

- Andif the ſeffapcovenantwith hislefles, that he hath not done ns. ori 
any wi 0p aces. Vas" bur thaf; the; leſſee hall enjoy it: a+ vers 
[perſonsx; nithisceaſe hoſe; words [Againſt all perſons}-1551co 


ſhall refer tixthe firſt;zandbe limited anil reſtranad-to-any ge: 41 ELBR.| 


by bim:; ard 0 breactvſhdll be aloweid.Butinfach an afts;. 311 m2 2G 6h 
Thecovenant in-law: upon. the- words Demiſe or Grant alſo for or 
Py ; 0 IN : | the : 


\ 


Ce 


dan eldertible:(f3 51551: 10 i [3:59 
co.5.73,-, |1.1F anedoth covenant te enter into hond-for the quietempbying of 


be.a bond. of ſo,muth -as:the land to beenjoyed.is worth; ... 
Fitz, Cove» 
nant 41: {6e 
beſore. 
"7 BE. 4. 6, 
Bro, Grant. 
164, 


value, not of. the iſſues of all lands th, ug to. the: : ng in this 
-to:this. Bur if the Par- 


7 th Ie arg s:Ghargedbi: ſth o594 | 
Cry $+ 391 z covenant with-B to inabe fark allidtance; or ſuch further af: 


aſe albeit:B be learned inzhe law himſelf, yet he- may nor 


. = & 
ww ew ” - 


328 in this c 

walls +446 99 bapnd to make mic: Info og] is 255, 

co.5. 19:26 - Andit A covenantwith B to;anake fuch aſſurance. of fand by 
Sper Jt, *08P3 1B: Ay 6t hi 

i rpg mu firſt deviſe the aſlurance befare:4 1s bound to doc any thing, 

OH 9-d-therglpreiti one. lland Sopnpncy andhe- vendee doth 


© canSmank make back:t9thevender.a 
of the lan 


then/if he doe not chat't 
vendee thall;i(tand ſeiſed to'the wie; of. bigt ad; his:heires, and the 
vendor tender, no,aſlurance ,;jthtxwenty-phmridisnoc paid:"in'this 
caſe the land-1s in che yendee freedlf: 
fore 1ntheſe and 


a Ttin, 20, 

Lac. B.R. L; 

Steed ver. his FOXHFRAnt. e Aud 

us pike, "Aa BNA TONGET 1h 
11? a 


1 


: ' Buvjf 'A:ibe 
ceiofiland'to 


Executots. 


To free from 
incumbrances 
and charges. 


To make aſſu- 
rances of land, 
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'To repaire the 


A Covenant. Clap 7. 
otherwiſe he doth break iis 'covenant;'/'? And api 6leaſe heffs #Ce.5. 
that is bound zomakefath Wſhfabce td'P, byY day; ar the cofts | 
of B; in this cafe 4 muſt JoEthefirſtadt, Vit. ' nottfieto'B what 
manner of afficance he wilt taake that he tay know what money 

to tender, and when the mony" is rendred , "4 muſt ſes'thar -he 
domake theaſſurance actordinigly at his peril, Aff if he: Haile | in 
either of theſe the covenant is brokeis,'! : L 

- If .4 be bound to-make'fach «ſſatance b6 B; as by the! Cdnakel Co. 5.29, 
jearnde of B, tipon requeſt made ſhalFbe deviſed :* inthis caſe it is 
ſufficient if the adviſe be given to B, -and that he do make tt known _ 
to 4, anditis not needfull it be given to A immedittely.* And if —_*y 
A covenant with B to make ſuch aſſurance to B as /-Sſhalſidevife; © 
and Z $.doth deviſe a\rexfonablOdeed bf bargain: ant ſxke/and he. 
rendes it:to A to:ſeal's inthis ell 44s bound'to feat it preſently, 
and he. ſhall nat haverime:to -adviſe. with! his Counſell upon the Trin. 
deed ,/\but: ihe be illiterate and cannot rexd the deed'; he may re- e's 
faſe and. delay;toſea} it anti] he-canget- ſome body to rexde it, _ 
which he muſt daeasrſoon;as:he'tan,*' And ifors be: bord} by expcrienis 
covenant to make an aſſuranceupor-requeſt :* the edvenanitee muſt 
requeſt and'tender aw-affurance Alſo; 3 3nd he! muſt tender” ſuch a 
onealſo asis reafomble'; vtherwiſe the: covertaritwill not be bro- 
ken by the-.refuſall 6rineglect to:doe 1 it :*as if one bebonnd to-make 
a'feg enptd 24 uponrequeſt-; «[in thiscaſe=4 muſt” ger” oY naked 
deed of feoffment drawn without wafranty 6r -<ovetrants; and 
teider:it.)-» And:ifithe dovenaut be'to make/ſneli'a lexſe- 2th for- - 
mer';-ith thiscaſethe ſecond: leaſe:muſt not differ from the former, 
and if it © doh patty'is not bounds fealit, © ©? 

Tf anaxovenant>to lepy:a find at-the 'hext Aliſes Ae Mirlebld curienn, 
years ex:unc;' rhigſball benaken from: Yori of \th& Habs; Jevied; FI CES 
and not-from the'timeoftherovendnty [1-40 0) 505 26 Ie . 

:Jf 6ne batgain and fel! land to'me'by deed indented,” \fibefvic Adjudge in 
the inrolment ofthe deed Idocovenant"with'] $'to:convey all the -— —_—_ 
knd whereof Lamlſeifed5iand ro doethis before Tuch ='day }/and © 
before:the-day.rheideed/isinrolled!i/in this caſe ny; coventint hal 
not extend nal conmyell:come by this batddin {rnd fale, © 

If Axovenantwith:;B,thavin confideration: of a mariage between Dier 371. 
the ſon of. A and liſter of B, that hea: rhe cofts' of his ſor and'by 
his ſuſficient deed will before Eaſter: 4a afſure land to his fon: and 

B dehcovenant that if Adv pefform!this]! then he will-make tiim 
7 genexall releaſe--inthigxalo albeir' 2'be-reidy , and -the ſon do 
n6;.tender the-aſſurance';: and. the- 'conveyttice is not made, B is 
not- bound to make any releaſe;: : -- 
_  .: If. . one covenant'co, keep and- leave' ahouſein the ſame or as Fes, 0009 
good! plight 25:it was+-at chei time of: the \'miking-of-itheleaſe; 7 
198, _ F ONE. ng GOENTIT) el 8 bebach w Ns 


Dier 


Dier 1 


Per 
Þ;ids 


Dig 
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Chap 7- A Covenant. | | 
2, the covenant ;/ but the covenantor is here by bond to doe his beft 
tokeep it in the ſame plight, and therefore to keep- it covered 
Dier 19: If the words of a covenant be [that the leſſee ſhall have thornes 


by the aſſignment of the leſſor and neceffary fuell alſo ; } it ſeems 
by this that there muſt be: an afligament of the fuell as well as of 
the thorns, + :! S | 
1f the leflor covenant with his leſſee that he ſhall have: ſufficient 
hedgeboot by affignment of the bailif of the leſſor ; in this caſe 
and by this the leſſee is not reſtrained from. that liberty that the 
law doth give him, and therefore that he might take withour afſign- 
ment :  Butif the words be nepative, that he ſhall not take with- 
ont affignment, or that he ſhall-cake by aſſignment, and nor other- 
wiſe ,, contra. | 
If A doth covenant: with Brhat whereas a mariageis intended to 
be ſolemnized between 4 and C the daughter of. B at or before 
the fourteeneth day of 'Axguſt next, and where the ſaid B. hath 
ig paid to thelaid 4 a thouſand pound for portion &c.' the ſaid 4 
in conſideration thereof doth covenant with B that he within one 
year of the day of the mariage will afſure lands. of the value of 
foure hundred pound per Annwm ;. inthis caſe albeittt.e mariage be 
not before: that day yet the covenant muſt be performed. 
er Juſtice - 'f one make'wleatefor years of a' Manor; and covenant that the 
:iggman, leſſee ſhall make eſtates for life or years,and that they ſhal be good; 
inthis caſe 'it ſeems-this covenant ſhall not be taken to enable the 
lefſeetto; make eſtates for a longer time then his eſtate will beare. 
If the leflee covenant with the leſſor that if the leſſee be minded 
to ſell lys eſtate: the lefſor ſhalthave the firſt refuſal! ;. in. this caſe 
when the lefſee is minded to ſel] he need:doe'no 'more but acquaint 
the leffor with /his'purpoſe, and know his: mind, and if he doenot 
anſwer him preſently he:may fell it. ro whom he will: And: if the 
covenant be furtheo thatithe lefſor ſhall give as much: as. another 
_. will, the leſfeemuſi tel :himwhar anorher doth offer him,-and aske 
 himwhether- He willgive © mnoch;, and if he refuſe or do not accept. 
._ it prefently theJeſſee may'fell ro whom hewith 8 
. - If one covenant: to ferve mea year, andI covenant to pay him 
Der 373, ten pound fer it.z; inthis caſe albei2 he do not ſerve me yet I mutt. 
0-716 pay him ter pound. : But if I covenant "with him to- pay him 
___  tenpound !if-he ſerve mea year' contrz, foriin thiscaſeT am not! 
bound to pay him the money unleſſe he: ſerve mea: year... "So 1f 
one covenant to make'new. pales fo as he may Have cheold ,. in. this 
caſe it.ſeems- he'is not bound to make the: new pales unlefle he: 
may have the old pales. '-So if one covenant to- pay: money for 
ſervice, counſell, orithe fike;; or: covenant ts mary: ones daughrer., 
or makean eſtate; and the covenant is penned conditionally; and 
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A "Covenant. Chap. 7 


foas one thing is the cauſe: of another; and t 1s not: fet- down by 
mutrall and 'reciprocall covenants ; in all.thefecaſes if the-cauſe 
or condition be not obſerved the covenant ſhall not be perfor- 
med, 


Hil. 
That the Teffze If one makea leaſe for ten years, and covenant that if the leſſee co. 1. 14. il" 
Gal! have the fee, Pay him ten pound within the ten'years thar he ſhall have the fee ſus L 
ſimple, and the leſſee ſurrender his eſtate within the time; in Sim 
this caſe if the leſſee: pay the mony the leſſor is bound'to' make the . 
fee ſimple to him. But if the words of the covenant be, that: if he 
pay him ten pound within the term he ſhall have fee, and the 
leſſee ſurrender his term, and'then pay'the ten pound ; - in this Sar 
caſe the leffor is not bound to make the fee ſimple, for it was not ad 
paid within the term. 
Aſſignes. If one covenant to do gh) bo 1S, or rhis ers, or to / S 27H... 
and his affignes by a day, and before the day 71S die; in this caſe 
it muſt be done to his afſignes if he before the day name any aſ- 
ſignee,, and if he doe not, it, muſt be done to his executor ori ad- Dier 
miniſtrator which is an aſſignee | in law.. So more in *Condition +a 
Num; 8: Obligation 7. nant 


If one be ſeiſed of land in fee , 'or polleſſed of a term of years, Dier 303 
and he doth 3lien it, and ſuppoſing he hath a good eſtate, he doth £9.96. 
covenant that heis lawfully ſeiſed or poſſeſſed; or that he:bath Hl 
good eſtate , or that hes able to make fuchan alienation &c; ind. 
1n truth he: hath not., but ſome other hathanefſtatein it before;in ,- /- 
this caſe the covenant' is broken as ſoon 3s it is made. * And-'if I - ng 
That the £010: bargain and fell land by deed indented to B, and before rhe deed 3 
peice w *« is inrolled I grant the ſame land to C, and covenantthat Iam ſeiſed | 
%. © © of a goodeſtate of itinfee, and after the deed 1 is' Inrolled! 3 in This 
% caſe the covenant is broken, 


For quiet en- - If Aletlandto B, and covenant that he ſhall quiet! by: it Mic. 83x. Wi 
Jojings without the let of any perſon whatſoever, and-A himſelf ; or: any =p pa 


other perſon that hath any title to the land by or under him ; as if F.N.8.14: 
he make a leaſe of 1t, or granta rentout of. it to another, or ,any hp 
other perſon:that tath any title to' the land albeiritbe: not 'by:iof Bk. Cons 
under 4 3s if A were a:difſeifor ;- andthe difſeiſee;ido' enter or 75. 


diſturbe.-P; in all theſe caſes the covenant is broken. And ſo alſo 25 B96 


i5 the law deemed to be by ſome in caſe of 'covenant in deed for * Yo" Pp 
quiet enjoying, where a ſtranger or one that hath;no:title to the Mi 
land doth enterior diftutbe B.- But otherwiſettis in'caſe of >cove+ _ 
nant im law fer: quiet-emoying, for 1 in this caſe if a ſtranger that hath Dit 


notitle to the land doth- enter or diſturbe the leſſee; this is no 

breach of the covenant-in law. And in all caſes whereany perſon 

hath title ,: the covenant 1s not.broken untill ſomeentry:or: 'other 

actuall diſturbance-be made by-him uponhistitle, !'! 190) 550145 _ 
Is man niake a:leaſe of: land;:-2nd-aftet'make ia! Feotkmine: of _—_ 


the 


: WH Chap.7. A Covenant. © © 


the fameland, and the feoffee doth diſturb the leffee: in this caſe 
it hath been ſaid this is a breach of the covenant for quiet enjoying. 
SHER EEE Ne | 
Hil. 20 Jace | if a man purchaſe land to him and his wife and his heirs in fee, 
141. GER" and ther make a leaſe for years of itto 7, and covenant for him 
ſus Lady his executors and afſigns that the leſſee, his executors and aligns 
mer ſhall quietly hold and enjoy the premiſes withont the let of the 

lefſor, his heirs or aſſigns or any other perfon by or through his 

or their means, title or procurement, and after the leſſor doth 

dye, and his wife doth'enter and difturb ; in: this caſe and by this 

Swars caſe means the covenant is broken, ' And ſo it is alſo if A purchaſe 

47% *E. 1and of B, To have and to hold to A for life, the remainder to C 

the ſon of 4 in tail, and after 4 doth mixke a leaſe of this 

bv. land to D for years and doth covenant for the quiet enjoying as 
inthe laſt caſe, and then he dyeth; and then C doth out the leſſee ; 
in this cafe this was held to be no' breach of the covenant.. 'So like- 

Dier42, wiſe if Abe ſeiſed of white acre in fee, and take to wife B, and 

bs C24. then make a leaſe of it.to C with ſuch a covenant as before for the 

nants, 26, quiet enjoying, and then A doth dye, and after B doth recover 

dower ; by this the covenants broken, and yetif the mother of 

A recover dower and out the leflte contra. So alſo if aterant in 

rail doth make a leaſe with ſuch a covenant, and his iſfne doth 

diſturb the leſſee; this is no breach of the covenant, And yertif 


303, 
, 60, 


the leſſor be the cauſe of the git in tail,or procure the diſturbance, 


this may be a breach of the covenant. ' Ant! ſo alſo'it is where a 
wY man is ſeiſed of landiinfte,” and 'he doth make a feafe with ſuch a 
n covenant. and afterwards he doth dye, and then his heir is in ward 
by reaſon of atenure, and: hereby the leſſee is diſturbed ; it ſeems: 

this is no breach of this covenant: of pombe Taps 
[© BY CuiaBR. IF one covenant that the wife he is abqut to marry ſhall quietly 
, WM £5 enjoy all her goods, and'thar the covenantee ſhall cake it into! his 
ml © poſfeſfion, and the husband doth onely'take the goods and keep: 


» Eli them in his poſſeſſion ;* this is no breach of the covenant. 
Corrs Bi Adjudge If a covenant be for the quiet'enjoying againſt all' perſons but 


nan Wl 1.4. the King and his fucceffors, and the' Patentee of the King do- 

+ M.-» difturd; thisisabreach of this covenant. ' oO 
adjudge If two makea leaſe, and covenant that the ſeſlee ſhall enjoy the 
wick2 Car: 1and without the let pf" them or any other, and'one of thern alone 

caſe. doth diſturb the leſſee; this is a breach of the covenant. 

dier240o. Tf a eſſee grant and affign all the land contained in his leaſe to: 
| A, aid doth covenant with him that” he hath'mbr done any a or 
thing by which the grant or affignment might, be impaired butthat 
the affignee* his executors &e. may enjoy it againſt all' perſons; 
ic.B' and before this time the wife: of the leſſor Had” recovered and had 
" NG execution of athitd part ofthis land for her dower;,it: this caſe this: 
| = AN NURAT 195 
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A Covenant. Chap: 7; 
is no breach of the covenant, for the words | but that &c.] do refer 
tothe former and are not abſolute. | 

- If Agrant the Bailiwick of to B fof life, and B aſſign it to Adjudve 
C for three years, and after to D, and C:doth covenant with Rich vers 
D thathe will not do or ſuffer to, be done any a& during the-faid 1; Jac. & 
three years by which the grant made by 4 may be forfeit, bur that Þ. 
after the three years ended he may enjoy it in as ample manner as 
C did or might have done without any at by C, and after the 
three years ended C doth execute a. Proces there, and thereby in- 
croach upon the office ; - this is no breach of the covenant. ._. 

If 4 grant land to B and his heirs rendring ten pound rent, curia ty 
and B doth fell the land ro C and his heirs and doth covenant JJ. 
with C that from ſuch a day he ſhall enjoy it diſcharged of all way and 
incumbrances,.and before that day a Common Recovery is had T*&#s 
againſt Cin waich A is vouched,, and this is to:the uſe of C and 
his heirs, ſuppoſing hereby the rent had been gone which is not 
ſo ; in this caſe the covenant is broken, for this rent is an incum- 
brance. | + | 

If a leaſe be made of land for years,and the leflee deviſe it to his co.o.;3. 
wife durante 'vidaitate, and after to his ſon; and he in reverſion 
doth ſell the fee to the woman. during; the widowhood, and doth 
covenant that the land is diſcharged of all former ſales,rights, titles, 
charges: 1n this caſe the covenant is broken at the firſt by reaſon of 
the poſſibility of. the ſon. x. ah 

If 4 grant white acre to B, and covenant that Z ſhall enjoy. 9x1iz.cos, 
it againſt all incumbrances, and Cdoth diſturb him in the taking of 
common there, and this is a common which is againſt common 
right and which he hath by preſcription : in this caſe it ſeems this 
154 breach of the covenant. Bur if it be of a common that is of 
common-rightcontra... | | 


" 


If A covenant wich B before Eaſter to make him a good ſure Pier 19, 
eſtate of land diſcharged of all former bargains, leaſes and incum- 


| brances whatſoever (leaſes or grants for life or years reſerving the 


ancient rent during the term onely excepted) and A after this 
and before the eſtate made doth, make a grant of all or part of 
the land reſerving the old rent, it ſeems this is-no breach of the 
covenant, - OD PI Sl el 7. OUR, RT of Iv 
If one make a leaſe to 7 S for years, and covenant with him that co. 5.2, 
upon the Surrendor of that leaſe he will make him a new leaſe, and 
the leſſor before 7 F .can-make any Surrender. doth ſell away the 
reverſion, or make a leaſe to. another of the land, | and ſo difable 
himſelf, this #p/o fafois a breach of the covenant, without any 
Surrender made by the leſſee whichin this caſe is not lawful. Foc 
Lex neminem cogit ad vana & imuilia peragenda. S0 if one be ſeiſed 
of land in fee, and covenant to make a feoffment of it to 1 by 
\ Py 
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Chap. 7- A Covenant. -.-2P3 
a day upon requeſt, and the Covenantor before the day doth make 
a feoffment of it to another , and thendoth die before any requeſt 
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* madetohim; in this caſe the covenant is broken. | | 
_ Pier 338. If A covenant with B to make ſuclr affurance as B, or as the 
6 WM © Counſell learned of Bſhall deviſe, and B tender ſuch an aſſurance 


to A to ſeale, and 4 doth refuſe or delay to feale it ; this isa 
breach of the covenant, | \ 

8. Cove If A doth covenant with B, C, D' and E to make them a' feoff- 

juan:3- ment ſucha day, and they come to the land at the rime to take ir, 
and 4 doth not make the feoffment ; by this the covenant is bro- 


Hil ken, And ſoalloif B and C.only or one of them doth come to the 
wg land, for it may be madeto any of tliem in the name of the reſt.. 
G But if none of them come to the land albeit the feoffor never come 
alds 


there ic ſeems the covenant is not broken. 
eaiay R, If 4 covenant with: B before Eaſter next to aſſure his houſe 
tohim and £ his wife during the life:pf 7 S, and A furrenderhis 
houſe to the uſe of. B and fuch-as K hall name at the requeſt of B ; 
in this caſe the covenant is broken for this is no performance: of 
52, if, | : | | 
Pier 324. Tf one covenant tO repaire, ſuſtzin and amend a houſe; and'the 
houſe is burnt by the negligence of the covenantor and not re- 
paired again ; this is a breach of this covenant. Andif the leſſee 
covenant for him and his executors to repaire at his own coſts. 
' (the principall timber not: hurt: or in decay for lack of reparations 
Col, or otherwiſe in: default of the leſſee or -his executors only except) 
and he die, and afterwards-the houſe is burnt in default of the exe- 
cutors ; in-thiscaſe the.covenant 15s:broken-and: the executors may- 
be charged. | of pt ane | 
i". Cove. If onecovenantto leave a wood inthe ſame plight he findes it, 
Wc.:.i;. and hecutdown trees; in this cafe the covenant is broken pre- 
39, WF 5145: ſently, for it is: now become impoſſible to be performed by his 
rk ics, Own aA: Butif in this cafe ſome: of the trees: be blowed down- 
Bk with the wind, or the like; by thisthe covenant is not broken , Tor: 
Lier 32, Oy t pe. | : i 
Ver. 29, 11s now become; tmpoſhble to [be done by the at of God, and in 
#E.3.5- this caſe the covenantor is not. bound to ſupply it. And fo like-- 
wiſe of a covenant to repaire.houſe , or. if. one covenant to ſuſtain. 
houſes or Sea banks, or covenant: to-leave them in as- good cafe as 
1, onedoth find them . and the houſes be burnt-, or thrown'down: 
hy tempeſt , or the like ,, or the banks-be overthrown by a fudaain! 
flood, or the like accilent:; in this caſe thei covenant is not þroken: 
by this accident: only ; but if. the-covenantor: do not repaire and. 
make up theſe things again in timeconvenient the covenant will be 
broken: And if. houſes be let to me for years and 1 covenant to- 
leave them-in aszfood: plight as-I: find them, and 1 throw: down: 
the houſes,this.isna breach of the.covenant, for may RET, 
| a BG: 
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A Covenant. Chap, 


and therefore no aQien will lie upon this covenant untill the end 
of the term. LEY 2 oradths: eSi0z50733 +8548 

'Jf one covenant to: repaire a houſe before a day, andiit- happen i. z1,, 
the plague is in the houſe before and untill the day; and thereby Ca 
it is not done; in.this caſe 'the covenant is not broken, for this will 
excuſe, bnt then.it muſt be done in convenient time afterwards, for 


174 


. , 


otherwiſe'the covenant will be broken. _ 16 53364, 
-- If aleflee covenant codo all the reparations of a houſe. demiſed Dier ig4, 
at his own coſts, and charges , and hecur- trees: upon ſome of the 
ground demiſed to amend the houſe}; it ſeems this is a breach of 
his covenants | 
To pay mony. | If one covenant. to pay mony at five ſeverall daies, and he faile co. fe 
of payment the firſt day; by this the covenant is broken. Lit,292, 
Tolcavea If one take land ſowed or a ſtock of: catrell in leaſe for years, 49 *-.5. 
ſock &c., and the leſſee covenant to.leave it in as good plight as he doth 
take it; .inthis caſe he muſt leaye it ſowed again, and if any of 
the catrell die, he muſt make up the number, otherwiſe he doth 


break his covenant. 


Nor totake If a Corporation do covenant not to take Toll, and their Com- 4; s.3.r. 


relh mon officer appointed for that purpoſe doth take it ; this isa breach 

of the covenant, | | ; 
To builda If 4 covenant with Z to build a houſe by a day, and B doth [8*-+" 
houſc- | elw, 34, 


forbid him, and thereupon he dorh forbear to.do it, and: doth: it rin 
not; inthis caſe the covenant is broken, for this will not exciiſe {75:5 
him; But if he do by any acyall impediment hinder him, or be the us Keats 
cauſe why thething is nor done, then the not doing of it- is no 
breach of covenant. And therefore if aleſſee covenant to clenſe 

To clenfſea one of the ditches in the land demiſed, and the leſſor.enter upon 

itch. the landit felf and keep out the leſſee ; and he doth not clenſe the 

ditch by the time; by this the covenant is broken : but if in this 

caſe the leſſor do by force keep the leſſee out of the ditch or place it 

ſelf, contra. | 


To have liber- \Jf A and B be Jointenants, of a»ſhop, and A covenant with Bu 
ty togo inand. B that heand his aſſigns ſhall have free ingreffe and egrefſe in and yu 


| verſus Lo, 
out ofa ſhop. out of the ſhop, and 4 doth: appoint : © his ſervant to enter as : 
ſervant to him and to occupy in common with 4-and this ſervant 
doth excell the ſervant of B; in'this caſe this is a breach of the 
covenant, - A 500.907.2111 ; : 

If 4 covenant with Z that B ſhallcome foure times a year into 314 
the houſe of 4 without, being ouſted by 4, and 4 when he doth 
* To mary a= ſee B comming doth. ſhut the doores and windowes and doth not 


To come into 
a houſe, 


ro her, ſuffer Bro come in ; -by this the:covenant is'not broken, _ 

_ ge \* If A covenant with 5 to mary the dau hrer of B,” 'make a fe- 331. 6." 
Yenter and offment, or do any .other a& to C (who is-4' ſtranger to' the co- a or 
refuſal. venant) and 4 doth tender it and offer t6:xd6%as. much as doth lie za & 
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Dier 25 
47 E.3.1 
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thard 
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C0.5.17, 
Dier 257, 
47 E.3.12. 


Dier 338. 


@ 5.19, 
F,NB 145. 
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271, 
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Chap.” 


A (ovenant. 


in his power, but the ſtranger doth refuſe it, and thereby it is not 
done ; yet this doth not excuſe but the covenant is broken, But if 
the covenant be to do any ſuch a& ro the covenantee himſelf, and 
the covenantor tender ir-and the covenantee refuſe it; by this the 
covenant is performed. , PN $1 LODIEY 

See more in the laft queſtion,and in Obligation Numb.7,8,9. and 
in Condition Namb.g, i o. : : 


Any one that is party to the deed ro whom the covenant is made 8. Who ſhall or 
may take advantage of the covenant, but not a ſtranger : for if ?y have advan» 
bs tage Ot a coye=e 
| | : | 14 . nant in deed or 
deed, and he doth'it not, B and not C muſt ſue him upon this 1, 1ng bring a. 
| | | | writ of covenant: 


If aleaſe be made of land to a husband and: wife for years, and vpon the breach: 
the lefſot doth'enter upon the land and pnt them both our, or the ®#'t+ Ornor.. 


A covenant. with B to do an a& to C who' is no party to the 


breach. ALI 


one of them after the death of the other, in this caſe both of them 
whiles they bath live, and the furvivor after the death of one of 
them may have this action of cavenant upon the covenant inlaw. 
So if a wardfhip be granted to a woman by deed, and ſhe take 
a husband and dye; the husband ſhall have adyantage of this cove- 
nafit in ſaw made þy the word[grantJif he be diſtyrbed: So if one 
by the words [demife ot grant teate Tand to a woman fole for 
years, who taketh a husban@ and dyeth ; in this caſe if the husband 
be diſturbed he ſhall take advantage of this covenant in Jaw. 
Tf a feoffinent be made-in fee,, and-the feoffor doth covenant 
to warrahtrhe land, or otherwite to the feoffee and his heirs ;-in- 
this caſe the heir of the feoffee {hall thke advantage of this.. As if 
A covenant with Þ and'his heirs'to infeoff©B and. his heirs of 
land, and Z4dve before it be done, in this cafe his heirs ſhall take- 
advantage thereof. And if 4, Band C have lands in coparcenery,,. 
and they purchaſe other lands in fee, and they covenant*each to: 
other his heits and"affigns to make ſuch conveyance*ro the heir- 
of him that ſhafl dye firſt of a third part as he ſhall deviſe, .in chis- 
cafe the heir not' the executor ſhall rake advancage-of.the coye-: 
nant. | 


| Executgrs and | Adminiftrators ſhifl tak e ady antage of inherent. Executors &* 
coyenams, albeit they b not natned, And therefore if A covenant* Adminitizacors* 


to do a thing to B, and do'hat' name his'executors or adminiſtra- 

tors, and it be not done, it ſeems the execntors or adminiſtrators: 
of B may have an aQtion of coyenant for the-not doingof it. As. 
if: one covenant,with 7 Sto pay him money at Michaelmas and do 
not ſay to his executors &c. and he dye before the time ; in this 


1 ye - 4 * ' LY , 
caſe his executor” or "adminiſtrator Galt take advantage of. this 


covenant and may retover the money.. 


Heir. i. 


* Grantees of. reverſions ſhall have the like adyancage againſt” Aafigneesorr 
Fermors (by ation only) for atry covenant or agreement comained Grants: - 
| | $4.0 


I 


{ q 
£ 
| 
WES | 
' | (' 


in theirileaſe as'the leſſors their heirs. or ſucceſſors might. And 
ſo alſo ſhall leſlees againſt grantees of reverſions (recoveries in va- 
lue except) bythe ſtatute of 32 H.8. cap.34. And herein (as in the 


caſes of a- condition before)-a difference is taken between. cove- 


nants that are inherent, and covenants that are collateral, For the 
covenants whereof grantees by this ſtatute ſhall take advantage are 
inherent covenants. #. ſuch covenants as do, concern. the thing 


life or years . doth . covenant with his, leſſor. and his heirs.to keep 


C _ 
i } 
b 1 


A-Covenant. Chap. 7, | 


_-granted,-and tend to the ſupportationof it: As where a leſſee for 


the houſes demiſedin good: reparations, or the like, and after the 


leffor doth grant away the reverſion of all * or part of che houſes 
1011S; inthis caſe [Ss ſhall take advantage for any breach of the 
covenant in his time,but not for any breach before the-time the te- 
verſion was granted. . But'if the. leſſee doth. covenant with this 


*® Mich, 
$ Tac. 


Ca 


Co.s 
TAL 


Pimes cafe, 


_ tefforaud: his heirs, ro- pay. him a. ſum of money , or.make, him. a, 


feoffment orthe like, .and then the leſſor doth, grant the reyerſion . 


to [S; inthis caſe 7 ſhall not take advantage of this covenant : 


And yet-the executors or adminiſtrators.of che leſſor ſhall take 


advantage of this covenant, 


. Regularly every aſlignee of; the land or thing demiſed ſhall. take 
advantage of inherent covenants, aS if a covenant be;;to have Eſto- 
versto burninthe houſe demiſed, or to have timber to repair, or 
if the covenant be that the leſſor or leſſee-ſhall repair, orthe like. 


.Co.5.17, 


And therefore of theſe aſſignees in deeLandin law, afſignees. of 
aſlignees 4» ;»ſinitym ſhall take advantage, and  afſignees of. exe-. 
cutors or adminiſtrators, Tenants by Statute, or Elegit, or after-a. 


fale upon a Fieri facias,a husband in the right of his wife ; any one 


of theſe and any other that ſhall come lawfully to. a term unto 
which ſuch a-covenant is incident, albeit he be not named yet may 


he take advantage of it. 


. If a leaſe for years be made to 7 S by-the words [Demiſe or 
Grant] and theleſlee aſlignthis overto / D; in this caſe / D may 


take advantage of the covenant in law, and bring anaQtion againſt 


the leſſor if he be diſturbed. pak 


&. AV. A. 


che conſent of his covent had covenanted with A and his oy 
| nr Lords 


Co 4.80, 


Dier 257, 


Fitz. cove* 


nant 30, 


Cap 


—— | ASII— moonn—rnm—_—_ 


TY  ACovenant. 177 

Lords of the Manor to celebrate divine ſervice in the chappell, 
And after 4.had ſold the Manorzin this caſe the vendee or aſſignee 

of the Manor fthould have had'the ſame advantage of the covenant: 
the vendor had. But if the Lord hadſold the chappell, the aſſignee 

\ ofthe ghappell ſhould not take advantage of the covenant; And 
if a.covenant be to ſay divine ſervice inthe chappel of a ſtranger ; 
in this cafe the aſſignee of the Mrnor in which the chappelis, thall 
not take advantage of thecovenant, i RN 


Y * 


"Regularly all thoſe thatdo ſeal' and deliver the deed and are 9 Who ſhat be 


£05.16 gamed and bound by the expreſs words of the covenant , whether bound and 


7s 


08 ©*. ſuper 1f- a feoffement;,: 


Lit, 23T. 


Dier 


| the covenant be collateral or inherent, are bound by the covenant <Þ2rg<d Þy 2 


. . | , . - « COVcnane, 
contained in the de-d; And therefore if heirs, executors, admini- ,, ; againſt 


 ftrators or aſfignes be named in the_covenant, for the moſt part whom a writ 


they are bound by the covenant, And in all cafes of ihherenc cove: of covenant 
nantsalſo, where a man doth covenant for himſelf only, and doch $9*Þ lie And 
not name his executors and adminiſtrators or either of them, rhey "ap 
are bound and maybe charged by the covenant notwithſtanding, © ' 
And in ſome caſes the Law is ſoalfo for colſateralcovenants. And OG, | 
in moſt caſes of inherent covenants that tend to the ſuppotr of the ,g., © 
thing granted; (inreſpe& of whichi'tt is: prefamed the leffor cook 
the Re for the land)ſuch as have the land, albeit chey he neicher 
executors nor adriniſtrators or either of chem but affignees, &c?- 


med, for 


ſhall becharged by-the covenant though they be not x 
thefe-covehantsarefaid torunwichthe land, 

ne, ovleaſe be madeto two; vi'ro-a mari and his 

3. wife, and rhereare diverſe covenarits in the deed to be performed 


Bio. cove- on the part of - the feoffees, or lefſees, and one of them doth not 


nant & 


Det. 


to. ſeal, orthewife doth, or doth not ſeal Ky covetttre,and 
be,:0rf:echat dorh not ſeatdith' norwirhftzriding accepr of. the 
clureand venpy the kndeonnejed or demiſed in theſe ies 
ascopching all nhereit eovematits;aefor payment dFrent, and the 
acceflaries thereof, as clauſes of diſtreſs of reentry, of nomine þ&nes 
reparations;andrhe like,they are bound by the(e cavenants as much 

. as if rheydo-ſealthe deed.” So'if x Teaſe be madeto 4. for years, 
* or life, cheremairderto 7.S.in f66, atid tte is a rent reſerved, vr 
there be diverſe covenants onthe partof the Famteeyand 3, oth 
never ſeat the dee or counterpart; yer ifinthis cafe he accept, the 
eftace afrerrhe'death of F. he muſt pay the rent and 'perform-all 


b>peicn- the covenants that ace inherent, So allo if there be covenautsin 
24 15e8; the Kings Penceo beperfofmed onthe part ofche Patentee,” A 
bro, & tf there be this clauſe in the P t ne{. andt i!'F, C 
lands cage. FaallTepairthe houſe'when it is' decayed; 


he Patentee, As 
Patenkec 
Fly 


fe 


enir is decayed; inthisc atens 
rex. is bound bythiscovetianc;and=all fnch likecovenants. But Quere 


tons of collateral covenants in the firſt caſes , or therein it feems the 
l:.231, - fooffeerordefite'ipynotbount; And wo it ts faid; that if atrindenture 


be 


y—w 
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BL: 0208 Afﬀignes or 
Pi 4 3 Grantees. 


b & x OSNEE. - f Sul) "q© d N 
no aRion of- covenant will. lie againlt the heir unſefs there be an- 


0701088 Adminiftra- 
1. 5 - £ors, 
L| 


noe ans ae mpueators are bound and-ſhal be.charged« And 1+ 


ndB,only doth ſeal 


the deed and not {*; yer in this caſe if C, acce pt of the eſtace, heis 
bound by the covenanrs, and one of them cannot be ſued withour 
the other whiles they are both living. 2u5 /exntit commodun ſentire 


1 [5 


| think: what- Co 5.17; 


| Toever ;, hereby his heirs are bound. But! otherwiſe' exce PE..the: Bco: cove, 
heirs be bound by the deed by expreſs name;an heir hal. ſcarcely Jn 2: 


22H.6.32 


be bound orcharged in any caſe by a deed. And therfore itis that Pics 257. 
if the leflze for. years be ouſted by any: other but the heir himſelf, *=me 


'5- nant. Zl, 


- 


. title from the lefſor. corra,, for in this caſe the heir-. hal” not be 
MI. 13009) O07 03 D155 351 a TITS AY TEL 0 20NEW 4) LE 4 to 
fe Mai.do coxenant for-himſelf onely, to-pay money; ;build'y Bi * 


etifa le 


bi &d,omitting other words;it ſeems.inthis caſe he is bound co're. qx-0) 


3: 


F LENts our. of the land , it ſeems this covenant 15 onl | : 
and hal bind che coyenamyr only during his life.Bucifin 
ales chefe words[ duringthegermi]Þe added in the vovenatr; 


leſſor covenant for himſelf to diſcharge the leſſee of 


ted by: one.that hath title :, it: ſeems an aRtion 2 27 


tee £0 another, and the tenant for life by the words 
r. grant]. do leaſe for years and die; and af= ...... 


44 
» 


Co 


"TE CTYwu. ” 
« Pa & 


Co 5.19, 
Der 27, 
Bro, de- 
ſcent 50, 


P 


i? A Cotenant. 
+7 rhed, arid in ſome caſes ſhall not be charged though he be named, 
' and in ſoine caſes he ſhall be charged when he is named , as when 


| — 


the covenant doth extend to a thing in eſſe , parcell of the demiſe, 
there the thing co-be doneis appurtenant and qzodammoeds annex: 


edro the thing, atid ſhall binde the aſſignee though he be not ex- 


prefly named,as a covenant to repair ,&c. But if the covenant be 
annexed to a thing not ineſſe before, but de novo to be erected on 
the thing, as to ſet up a new houſe, or the like ; in this caſe it will 


not bind the aſſignees unleſs they be:named in the covenant. And 


if the covenant be to doe a thing meerly collaterall ; in that caſe 


' it will not bind the aſſipnees albeit they be named expreſly. AI- 


ſo when a contra is perſonal only, .and a man doth bind him- 
ſelf and his afſignes ; his aſſignes ſhall not be bound hereby : as 
if one demiſe ſheep or other ſtock of cattel , or any other perſonal 
goods for any time, and the leſſee doth covenant for him and-his 
aſſignes at the end of the term to deliver them inas good plight 
as they were at the'time of the demiſe, or-ſucha price for them, 
and the leſſee afligne them; in this caſe this covenant will not 
bind thc aſſignee ; but the executors and adminiſtrators of the 
firſtleſſee are bound hereby. So if one demiſe a houſe and land 
witha ſtock or ſumme of money for years, 'rendving rent;;.and 
the leſſee doth” covenant for him and his aſſignees to deliver the 
money at the end of the term in thiscaſe an aſſignee ſhall not 
be bound by this covenant as the executors and adminiſtrators of 


the lefſee ſhall. 1 1-1 


- "Tf aleflee covenant to repair the houſes demiſed, or to:difcharge. 
the leflor de omnibus oneribus circa terram,” or the like; in; theſe 


caſes and ſuchlike, albeit aſſignees be notnamed.in the covenant, 
yet aſſignees and aſlignees of aſſignees ix i»finitnm, and all others 
that ſhall come to the land by.che a& of law, -orby the. a&t-of the 
parties ſhall be bound andicharged by this covenant: :-/:+ [50h 
.: If a leſſee covenant for him and his aſlignesto build a new houſe 
upon the land demiſed within ſeven years,and the leflee affigne' ic 
over;in this cafe the aſſignee is chargeable. But if a man covenant 


- for him and his aſſigne; to make a feoftment,obligation,or thelike, 
© tathisicafo-cheaſſignee Thall-norbe charged albeit he be- natned, 


: And'ifthe:lefleecovenant for.bimdelf, or for -hiniſelf,:his executors 


and:adminiſtcators'only to build a new'houſe upon the land demi- 
ſed,and the leflee aſtigne over the land;and in this caſe the aſſignee 
is notbound by this covenant. 116-21 DS 983-915; 

+» Tfaſeafe bemaderendring rent, and tf. it be arear-that the:leſlee 
hisexecutors and aſlignes ſhall forfeit three ſhillings four pence 
»omine:penxe, andithe lefſeeafigne the term:;'in this caſe itſeems 
the aſſignee ſhall be charged with the er pane. ; 
POL, N 2 And 
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Wh: 3 4 ph © 
Wil. Vote Andin all the eaſes before where a covenant is broken, 40 aQion. Bro.cove 
Wil! | of covenant may be brought. But herein note chat howſoever jn ***5* 
$104 Þ divers of the caſes before aflignees are chargeable upon a covenanc, 
$i. f yetthe leſſee himſelf isnot hereby diſcharged , bur the leſſor or va 
FRO FG pF}. tion, grancee. of rhe reverſion hath ele&ion to charge which of them B.! 
þ | 4 - hewill. And therefore if a leſſee covenant for him and his aſſipnes joe 
hy to repair, and the leſſee aſligne ; in this caſe the leflor may have cal 
$914 his action of covenant againft either of them. And if a leflee cove- 
FW; | nant for him,his executors,adminiſtratorsand aiſignes to repair the CuriaBre: 
mu houſes demiſed, and he in reverſion doth grant away his reverſion, Vi | 
0 and the leffee aſſigne his eſtate; in this caſe albeit theigrantee of 1and. 
WB: [ che reverfionhave accepted the rent of the aſſignee of the term, ye 
18981 ke mayKll have an aRionof covenant againſt the executor of the 
RM Jeſfre uponthis covenant, So if a Patentee covenant for him and 
[71% FEE kisiaffignes to repair, and he afligne;the King may have his ation 
W611 4g2inkt either of chem, ": henry 
{0h (UNNG. If A,and B. doecovenant for themſelves jointly without more Si 
words; the covenant-is joint , and one of them cannot be charged ; Fi 
without the other. But if they covenant for themſelves. ſeverally BF .- 
i thecovenant is. feveraland they may be ſued apart: And if they Li 
| | JOY covenant” jointly and ſeverally 3 'theathe covenant is joint and 
5. 218 wreral, and they may be ſued either way at the cle&ion of the 
| covenantee, 
|) 3} Nr roWhenaco- Wherethe deed itſelf wherein the covenants are contained, Co 
44+ RS be or the eſtate 0n which the covenants as accefſary to the principall co, 1, M © 
$40 19 mw 1;c+.2. dorh depend, 6s Foneand determined , there regularly the cove- 
WI Ml zcd.And whea Bans are gene alſo. And therefore if a-leaſe for life or years be ſur« 
82 (000 not. And hows. rendred., whereby the eſtate is gone, ora deed become: void by 
WH WH raſure orthe like, andthere be covenants contained in the deed; 
8: Af | by theſe:meansithe-covenants are gone alſo. But this ſurrender | _ _ 
13! doth not diſcha breach of covenant which was before. the " Sag 54h 
of, (Wl furretdes. ' Fort a-Parſon leaſe his glebe foryears,and after re- awd 
Org 1108 figne, whereby the leaſe for years doth become void; in:this cafe 4.111 ., 
MLS 6:7 the covenants'of the leaſe as:to the time beforethe reſignation ſhal J3<.3-> 
HR be ſaid to: bein force ill. verſ. An 
Hirt 8.2! Where a- \covenant is become inipoſſible:to! be done:by the **: 
1 6 Ate: l a&of God, as where” one doth covenant to ſerve another ſeven 2": 57 - 
HAM (17 years, and hedie before the ſeven- years'be expired ; by this the 57 
4138) 1.08 - _ covemantisdiſcharged. | 


| Wherethere is an exprefs covenant m a deed for quiet enjoy- co. 2.8 
8 17/1680 ng, theimplyed" covenant is gone, © Expreſſreon facit ceſſare. ta" 
0'Y i Releaſe, | Byareleaſe of allcovenants'fromthe-covenantee, .the covenant + 
2: 8 is diſcharged, ſoastherekeaſe be by deed, for a covenant by deed 
Wh 1h cannot. 


$04 


Cap.7 - A COM: © 


Paſc. 6Car, 
B,R _ d- 
11dg Ba» 
Note 
caſe. 


cannot be diſcharged by word: And-therefore if 4: by deed cove- 


nant with Z. to build-a houſe by a'day, and B. doth wiſh him 
ro let it alone ; this is no diſcharge of the covenant. 


If the leſſor _accept the rent of the leſſee or his aſlipnee after 
2 covenant broken ; this doth not diſcharge the breach of the 


covenant, but the leſſor may ſue for it notwithſtanding: 


"And ſo we-come toa Farranty being a ſpecial kinde of cove- 


"nant, and therefore next in order to be ſpoken to. 


Finchley 
39» 


Lit, 265- 


Co.1,2., 
faper Lit, 
3654+ 60s 


Co.ſuper 
383, 3840 
570:365« 


Co.ſuper 
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Cray. VIII: 
Of 4 Warranty. | 


| Warranty is 4. covenant real annexed to lands or tene- 1. Warranty, 
XJ ments whereby...a 'man' and his heirs. are bound to war- #4: 


rant the ſame. Or.itis where -a man is bound to warrant: the 


land or hereditament that another hatch. And he that doth make Warranror. 
this warranty , is called the warrantor, and he to whom it is made Warrantee. 


the warrantee- | 


"There are two kinde of. warranties. 1: A warranty in deed, 2,Quoupler, 


or.an expreſs warranty., - which,is. when the ſame is expreſſed: 
;. when a fine, or feoffment-by deed is levied or madein fee, or 


'a1leaſe for life is made by deed , comprehending warranty, or 
"which hath an expreſs clauſe of warranty contained init, as when 


a conuſor , feoffor, or leflor doth covenant to warrant the land 
ro the conuſce, feoffee, or leflee; which is in theſe words. Ego I:S, 
& heredes mei warrantizabimus & imperpetuum defendemns W-- 


S«+ beredibus. ſurs tenementa preditta contra omnes homines im- . 


perpetunm. And by the Statute of Bigamzis Dea; is made anexpreſs 
warranty during the life of feoffor. 2. A warranty. in 'law, or 
an implied warranty , which.is when iris not exprefſed by the 
party, but :acite made and implied by the law, whereof ſee divers 
Examples infra. The warranty in deed alſo iseither lineal, which 
is thus deſcribed. ' A covenant real annexed to the land by him 
which either was owner or might have inherited the land and from 


.whom his heir lineal: or collateral -might by poſſibility have claim- 


ed the land a5 heir from him that made the warranty; Orelſe it 


1s collateral ,* which is. thus deſcribed. A warranty made by him - 


that had no right or-peſſibility of right cothe land, and is col- 
lateral: to: the. title of the land. Alſo there is a warranty 


which. doth commence by difſeiſin or wrong , of all which 
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ſee divers examples afterwards: And note that all theſe things here 
areto be applied to warranties of lands and concerning freeholds 
and inheritances, for there isa warranty of goods an cattels in 


contrads of which we treat not here. 


The fruit and effeX of this warranty in deed is,, that ic dothal- c wy 


8 | 
Cap.$; 


waies conclude and barr the- warrantor himſelf of the land fo Lit3s;. 


warranted for ever, ſo that all his preſent and future rights that he 


3 


37 2+ 365« 


$4, 


hath or may have therein, are hereby extint. And therefore if the- ©o-4-121. 


father be diſſeiſed, and the ſon in his life time releaſe all bis right 


ro the land to the diſſeiſor, and make a warranty of theland in the 
deed,and then-chefather dieth,and the right of the land deſcend- 
eth to the ſon; in this caſe albeit the releaſe doth not bar the ſon, 


yet the warranty doth bar him. And for the moſt 
it doth conclude and bar the heirs of himthat made 


part alſo 
the war- 


ranty to whom the ſame warranty doth deſcend ro demand 
che ſame land againſt the warranty, for if jr be a lineal warranty, 


it is a bar of aneſtate in fee ſimple without any Aﬀets, 
out any other land deſcended to him in fee fimple from 
Anceſtor that made the warranty : 


7. with- 
the ſame 


And with aſſets itis a bar 


of an eſtate in tail. ' And if it be a collateral warranty, itis with 
or without afſets a barof an eſtate in fee ſimple or fee tail, and 
all poſſibility of right thereunto ; and yet ſo as it doth nor paſs 
any eſtate or right, but only bind the right ſo long as the warranty 
isin force, for ifthe warranty be avoided the right may be revi- 
ved. But neither the lineal or collateral warranty can enlarge 


ancſtate. And therefore if a leſſor 


$0, 97s 


by deed re'eaſe to his leſſee for Co.fper 


life, and warrant the land to him and his heirs; this doth not £*3% 
make his eſtate greater, neither will it bar titles of entry or a&i. 
on.in cafes of Mortmatn, conſent to a Raviſhor , mortgage, or 
dower: And therefore if an Anceſtor of rhe Lord hath title to enter 
upon an Alienation in Mortmain,. and he releaſe, or make a feoffe. 
ment wich, warrranty ; this warranty will neither bar him nos his. 
heir, So if acollateral Anceſtor will make a warranty which 
doth afterdeſcend upon one that hath title of entry upon a condi. 
ron broken ; this will not bar his entry, &c. neither will ic 
bar any righ that ſhall commence after the warranty made. And 
the warranty that doch commence by diffeiſin doth nor binde or 


barr any eſtate-with or without Aﬀets, 


And incaſes wherethe lineal or collateral warranty is a bar, cecuper 
there if the party be-impleaded by him-or his heirs that-made the 


warranty,the party.impleaded thar is tenant of the land 
aud fhew-forth this warranty. againſt him, and demand 


may plead- 
Taomens 


whether he contrary to -his own warranty ſhall be- ſuffered or re- 
ceived to- demand the thing warranted ; and this in pleading.is. 


called a rebutter, And if hebe impleade@or ſued by another for 


the: 


Lite. 265- 
Co. 10. 98, 
99, 

Dier 42. 
Co. ſuper 
Liet; 10%. 
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Cap. 8: ; 


A Warranty: - 


the land*, then he to whomthe warranty is made or his heirs may ,, 

| : . ; : | 'oucher, 
youch, 5. call in the warrantor or his heirs to warrant the land. Bui 
Andthis is aninterpleader in the nature of an ation broughtby * * 
the warrantor againſt the warranree, wherein he that doth youch, 
(called the vouchor) is demandant,and he that is vouched (called ygychor : 
the vouchee) is made tenant or defendanc to the ation ,- and the Vouchee, 
vouchor is as it were out of the ſuit. And this ſecond tenantthe 

vouchee is called the tenant by the warranty. And hereupon ſhall T<2antby the 
iflue forth £o the Sheriffa writ to ſummon the vouchee to appear Quid. ? 
called a:S«mmons ad\varrantizandum. And if the vouchee appear $ummans a4 * 
he muſt plead to the vouchor, and if he ſhew cauſe why he ſhould woranizan- 
not warrant, that mutt be tried, and this ſhewing of cauſe is cal. dum. 

led 2 counterplea to the voucher , but if he plead in avoidance V#4- 

.of the warranity., it is called a Counterplea to the warranty: And Counterples 
if he cannot gainſay the warranty the ſtranger ſhall recover the co the youcher, 
land demanded againſt the voucher, and he ſhall recover as much Quid. 
other land againſt the vouchee of the lands he hath or had at the Counterpleato 


time of the voucher. And this recovery of other land is called.a *** 2rramy 


Quid. 


recovery in value. And if the vouchee hath at the time of the vou- ng ecovery in 


cher and recovery , no lands deſcended 'tohim to anſwer the war- yajue. guid, 


| ranty, buthath afterwards land happningco him by deſcent from 


E.N.B, 
134.C0; 
ſuper Litr; 
192, 


that Anceſtor,then he may have a refammons and recover the land 
that doth aftec happen. Bur if the Sheriff return upon the ſum- 


-mons, that the vouchee is ſummoned and he doth make default, 


then he ſhall have a Aſagunum cape ad valentiam,when if he make 
defaulr again the Judgement ſhall be given againſt the. vouchor, 
and he ſhall recover over in value againſt the vouchee , and if the 
v. uchee appear, and then make default, the vouchor ſhall have a 
parvum cape ad valentiam, and then if he make default , Judge- 
ment ſhall be given as before. But if the Sheriff return upon the 
fummons;he hath nothing whereby he may be ſummoned,then may 
the vouchor have a writ called Sequatur [ub ſue periculs, where- Sequarnt ſub ſus 
upon ſhall go an Alias and Pluries, and if the like return be made, p riculo.quid. 
the demandant ſhall have Judgement againſtthe firſt tenant , but 
he cannot recoverin value againſt the vouchee. And if the caſe be 
ſo, the vouchee had a warranty from ſome other for the land , he Deara 
may dearaigne. 5. maintain the warranty over., and ſhall re- +7—jxl, ugg; 
one in value over alſo againſt his vouchor ia che ſame manner as *qu;g. 4 
efore- | | 
Or the warrantee to whom the warranty is made, or his heirs, 
may -at- any time before they be impleaded for the rland, if they 
will bring a Warranutia Charte upon the warranty inthe deed a» Farrane | 
eainſt the warrantor. or his heirs, and hereby all the land 699/14: 9474. 
the heir of the warrantor hath by diſcent from the Anceſtor 
that made the warranty at the time of this writ brought ſhall 
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A Warranty." | 


be bound and charged with the warranty into whoſe' hands. ſo- 

_ ever it goe afterwards, ſo that if the'land warranted be after re. 
covered fromthe warrantee he ſhall recoyer ſo much land over 
againe of the other land of the heire-of the warrantor or- of | 
-Ftie.warrantor himſelfe if he be living. | And albeit the -war-: 
rantee Or his heires dye recover in this writ yet he may 'after 
upon: occaſion vouch the warrantor or his heires notwithſtan- 
ding. And herein. obſerve it is good policy if a man ſuf.e& 

- any thing to bring this writ of #arraztia Charts betimes, becauſe 

it binds all the land' of the warrantor from the time: of the writ 

brought and not any of his other lands he had before that time 
that are now aliened. | | 

The words Deas &- conceſſi, or 
make a warranty when an enace: of-franktenement. or 'inherirance 
doth paſſe by:the:deed;, But the word Corceſi only; 'or 'dew 

'"coxnceſſt ,. doe not make ſuch. a, watranty.” And by:force 'of the. 

Deds is made an expreſle warranty 


ab yrobaph Jeas only in a feoftement doe 
and ciaucs in 
decd will make 


Statutes of Bigamis chap. 6. 

during the life of the fegffor. _-- 
_ -. The word:;;#arrantizse, or warrant is the only 
all word to make: an expreſle warranty or a warranty in deed, 
and:therefore this word: only-is uſed in fines. And the words: 
Defends, or Arquiero, albeitttiey be common! 
of themſelves without the other will not make 3 warranty. 

If a man by deed doth grant. to warrant land to 7 $ and his 
heires, aridithe warxantor doth. not. bind his heires to the: war- 
£rancy.z. or .dothinot warrantto 7 8. and his heires bur ro 7 S:only;; 
or: doth warrant to ZS aud his:aflignes: and* not to: Z F'' and 
his heires ; or doth bind himſelfe- and his heires to warrant rhe 
land, bur doth not fay how long , nor againſt whom ; theſe are 
c00d:waranties, but how they ſhall be taken ſee-afterwards. 

A wazrafity/i:deed may: be annexed to eſtates of inheritance 

or freehold\;: andthat not only ef. corporeall things which paſſe 
. by livery, as houſes, lands, and the. like, bur alſo of incorporeall 
things whack lie in grant ; as Advowſons, Rents, Commons, 
Eſtovers, and the'hke, which iflue out of lands or tenements, and- 
- that not only to inheritances inefſe!: bur alſo:toifuch as are newly 
created; as 4-man (ſome ſay ) may/granta rent 8c. de 0voout'oE] 
and for life, 3n taile, or.in; fee, with warranty, Soa warranty in- 

law may extend toa rent newly created, and therefore if ſuch a 

rent be granted inexchange for anacre of land ;this Exchange and 

warranty chereunto annexed:is. good, But. a warranty'may not be-- 
annexedto anceſtate or leafe for. years, albeit it: be afeafe: of -one- 
theuſand yeares, nor to any.ocher:chattel ; and: therefore ini'alt; 
aQions the which leflee for years may have' 
ranty.cannot be pleaded in barre: © »; 


apt and effeAn- 


y uſed tn deeds yet 


TNgS a war- 
ranty may. be 
2nn<cxed and 
extended, And 


to What not. 


as treſpaſſe &c, a war- 


Co ſuper 
Lie, 383 9 
: 384. C0.4- 
| 


Lit. 2e&» 


733+ C05 


17, I8, 


Dier 42> 
Co ſuper 
Lit.383. 


Co,'nper 
Fit. 366. 
289. 


Cap-3: | z dg 
«-.- warranty hay be ailoppeitany kind of coleSpance3 xs upOfs 
Co. luper 
Li. 332. fines; feoffinents; gifts, &c.- alſo @:warrahty may be'\made, by and 
38, Lt: upon releaſes and:confirmations made tothe tenant ofthe s/o Al- 
74 4s | beit he that makes the xeleaſe'or confirmation harh mozrighe earthe 
land, &c.! And:\yet ſome-ſay; chav. by:a teleaſe' or confirmation 
where there is no eſtate created; or riznſmunation ofithepolleM- 
on, a warranty.cannot be madertothe affignees” ButWE X.beieiſed 
of land in fee, and B.deth releaſe to him,or doth confirm his eſtace 
in fee with watranth tothim, : his heirs,-and aſfignes;in this caſe.all: 
;. | menagree this wartanty to'be-goad ;; - band 10. alſoit: ſeems itis 1m! 
: thetaſelaſt before; arid: that both the patop himſelf, arp pigs 
nee may. vouch.” _-/ $1.77 294151 
co: ſuper A warranty in law may be good | in his mbition,albilet it be wade 6:What ſhall 
L384 withour deed, for if; a man by. his laſt Wijl: and Teſtament: deviſe Þ<2 890d war- 


- 86 {andstoanotherman for:life ori tail. rendring retit 910 USE: Fon fool mg 
{tate; chereisawarrantyan Law'anneged; . 009 oft 7 128079 1: ſhall bar and 


co.faper  '' The-words Dedi &: conceſſi; Or Dea onelyin's feoffeient, wlakd: A: binde, 
Lir-'$4- . good warranty in Law:.' Bur the- word Coxceſ{-onely*in' fine or 
::4.co, feofiment,doth not make a warrancyin law; And albeit there: be- 
' 46>.  anexpreſs watrantyitithe-deed*) yet this-doth :not 'rake away the 
implyed warranty .ofi the:Law.. And thiswarrafity: i Law by Deas 
& Conceſſi,or by Dea: onely,.i is. general PEIRry duritgche A002 
..._. ofthe feoftor. | | TOE ne 17 
co ſuper. (Every partition and exchange: implieth in it; and: hank anneged* 'Pirrition. Ex- 
ney 2% "toit/a ſpecial warranty-in Law! and how 1 it thallbar and be exten-! CDange, 
+ detlh ſremmExchange, | 1:21 PLE C3 HO THASEUS TTY 360 
Co,4.$0. | Everyi tenure 'by homape FaFENY 7. wheres tenghtagd his 
Anceſtors have held 1nd of:'a Lord, and-his'Anceſtoreeimerutor 
minde by.homage hath a warranty in Law annexed'toie}by which - 
comer FheLordis bound to warrantit ro theitenant and his heirs...  - - 
Liz. 3.4, - If one make agiftinmuilor leaſe fbr liſe'of 13 ad by deed or with-" 
out:deed reſerving a redv;! oriof a rent-ſervice; by deed? in theſe 
caſes there is annexed an implied; crater” Ot: tlie donor or-: 
ledor;bis heirs,and aſſignes.. L327 
Whendower is alligned to a woman, theres 4 warranty-in Law: 
included, which is that the cenantin dower 4 evooan by ſhall- 
" oicirand recoverinvalue athird part 'of the we parts whereof 
ſhelsdownble;-:': bt ooh bing one 
Co ſuper: Adithiswarcatity inLaw is)'of the. PROre a lineal warfaty;. 
*3*+. andſhallbind as x lineal warranty onely;;" for” it doth never barre - 
any\collacecalitle.' And hence it is, that this warranty and affers 
. in fome:cafes iis xgoddbar, as if. tenant'in tattexchthge: for other - 
-1apfeabith aredeſcetded:to the ifſae ; "andHeAftbatcepted! of * 
—_ noe;rhat 6thur lands are deſeetidedito bit Butifeehant - 
in I lands makea giftintail or leaſefot lferefidrivg rent and 
dies. 


Co, ſuper 
Lit. 384: 
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de; in thiscaſerthis'is no bars And yer if other aſſets in fee ſimple 

deſcend, this warranty in Law and aſſets is a good bar. WS 2-5 
Toevery good warranty indeed that muſt barre and bind theſe co. fuper 

things are requiſite; ::1.: That the perſon that doth warrant; bee a ©*-3%7: 

perſonable, forian4nfant-make/a feoffement in fee of land , and 

thereby dorhÞinde him and his beitsco warrant: the: land; in this 

caſe albeizzhe feoftement bee onely voidable , yer the warranty 1s 

void: 2. That thewarranty be made by:deed'in writing, for if a 

man make a feoftement by ,word , and by word binde him and his Lin. 5a 

heirs to warrant the che land ; thisjsnora good warranty. So ifa [x Fogg 

min-give lands to another by his laſt will, 'and chereby binde him 386. 

and his heiresto warrantit ; this warranty albeit the Will bee in 

writing is void. - 3: That there be ſome eſtate to which the war- C272:96- 


L | : n & Super 
ranty is annexed, that may ſupport ic, for if one covenant-to war. Lit. zt4, 


>. oo trmagg 0 RY 75a, =P. 04S 


rant landco anather and make him:no eſtate., or make him an -e-. 


Nate that is not good, and.covenant to warrant the thing gran- 


'ted; intheſe'caſes the warranty. is voids: - 4.: That the eſtate co ©: fore 


: 4g" | Fa Litt.378:; 
which the warranty is annexed, bee ſuch an eftateasis able to ſup- 25. 8.9. 


port it, and therefore thar it be a leaſefor life at-the leaſt, for if ene 


coal a leaſe for years of land, and bind himſelfe and his heires to 


warrant theland; this isno Sood warranty,,; neither will it have 


the effetof a warranty : bur this may amountto a-covenant -o0n 


which an aA&ion of covenant may be brought. 5, That the war- c,,;, 


tanty deſcend upor-him that is heir ofthe whole bloud by the.com- Litr2. 
mon Lawto him that made the warranty , and not upon another 
for iftenant in tail in Burrough 'Engliſh- ( where by-cuſtome the. 735: 
youngeſt ſonis to;inherir) diſcontinue the tail, andhave iſſue two 


Liet; fol; 


ſons, andthe Vncle-releaſe tothe diſcontinuee with warranty and 
dieth .; this.js no good warranty to binde the ſonne. So if in this 

caſe tenant -in taile -diſcontinue the taile with warranty &c. ha- 

ving two.ſonnes and die ſeiſed of other lands .in the ſame Bur- 

rough in fee ſfiwple.,.to the value of the lands in taile ; the youn- 

ger ſonne is not barred-by-rhis warranty: © So if one give his land 1; fo1c 


to theeldeſtſonne, and the heires malesof his body, the remain- 

der to the ſecond-:ſonne,&c. and the eldeſt ſonne doth alien with | 
warranty haveing ifſue a daughter and die; this is no good war- Lite cet 
ranty to barre the, ſecond ſonne. So' if tenant in raile: have iſ* 937. 


ſne two daughters by divers venters and die, and they enter: and a: 
ſtranger doth difleiſe them, andioneof them doth releaſe all her + 
right, and binde her and her heires to warrant it ; in this-cafe - * 
warranty is not good to barre the ſiſter : but if they had been by - 

one venter contra-.. S0if two brothers be by demy venters; and co per 
thecldeſt doth releaſe with warranty to the Hier of 'the uncle, Lit. 387 


and dieth without iflue, and the younger dieth ; this is no: good - tins 


warranty to barrethe younger brother, for a warranty muſt*ever- 
| more 


© 161;$e&. .. 
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Lie. Se& 
945, 7460 


C0.10.96, 


09.{uper 
Lit 388, 
21,H.7. 


Lit.SeQ. 
734» 


Co.ſuper 
Lit.370. 


Lir.SeQ, 
926:Co, Is 


67.ao. 
YN 
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more: deſcend upon him that is heir at the Common Lawto him: 
that made it; 6. That he that is-heir do continue to be ſo ,, and 
that neither rhe deſcent of: the title nor-the warranty be .interup- 
red, forif , one binde  him/and his heirs co warrant, and afteris 
attainted of greaſon or felony, and die; this warranty dotknot 
binde hrs heir; © So if tenant in tail be difleiſed ,, and after re- 
leaſe tothe diſſeiſor with warranty, and after the tenant. in tail 
is attainted of Felony , and hath ifſue and die ; this warranty will 
not binde the iſſue. - 7. ;Thatthe eſtate of freehold that (is to be: 
barred be putcoa right before or ar the time. of the warranty: 
made,and that ke to whom the warranty doth deſcend, | have then 
buta righr to the land, for a warranty will not bar any eſtate of 
freehold or inheritance in eſſe in poſſeſſion, reverſion,or:remainder,.' 
that is not diſplaced and pur co a right before or' at the: time of 
the warranty made, though after at the time of the deſcent of the: 
warranty, theeſtate of freehold or inhericance be diſplaced and 
deveſted. And thereforeif there be father and fon, and the ſor 
hath a rent-ſervice, ſuit co a mill, rent-charge, rentifeck;, common- 
of paſture, - or other profit apprender' out of land of thefarher, . 
and the father maketh a feoffment in fee with warrantyanddieth;_ 
this ſhall not bar the ſon of the rent ;' common , &c:- And al-- 
beit the fon after the feoffment with warranty, and beforethe: 
death of the father had been diſſeiſed, and ſo being our of polleſſi- 
on, the warranty had deſcended upon: him, : yet this:warranty+ 
ſhould not binde him. So if my collateral: Anceſtor” refeafe to 
tay tenantfor life with warranty and die, and this warranty de- 
ſcend upon me;this ſhall not binde my reverſion or remainder.But 
if inthe caſe before the ſon be difleiſed of the rent, &c. And 
affirm himſelf to be difleiſed by:che bringing of an Aſſiſe ( for 


atherwiſe:he ſhall not be faid*ro be out of poflefſionofa rent, or- 


the like) and> after the father doth releaſe with warranty and die ;; 
in this.caſe the collateral warranty ſhall binde and. bar the ſon. 
of his rent, &c. Andif. in the laſt caſe my tenantfor life be diflei- 
ſed, and my Anceſtor doth releaſe to the difieiſor with. warranty 
and die ; this ts a: g00d-warranty r0-bar and binde me..''8;. That 
the warranty da: take effe& in the life time of the Anceſtor; and: 
that he. be bound by ir, + for the heir ſhall never be bound by an: 
expreſs warranty, but where. the Anceſtor was bound by the 
ſame warranty , and therefore a warranty- made by Wilt is void. 
9. That the heir claim inthe ſame right that. the Anceſtor (doth, 


for if ona bea ſucceſſor onely incaſe of a corporation. ,. he ſhall. 


not be bound by the warranty of a natural Anceſtor: 10, That 
the heir that is to. be barred by the warranty be of full age ar the 
time of che fall of the warranty, for if my ' Anceſtor make a feoff- 
ment.z or a releaſe with. warranty ,, and at this time I am within 

mpe— ages, 
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age , andaftenbedte\ and-theiwarcanty: deſcend nponme within 
age; thizwarramyſhallnonbinde me: bucif!I becomeof age af. + -. 
ter thewarrangyof: my Anceſtor; and; before his death; ir this: 
caſetlie warrapty:may. barre: me; ©:And/in-thecfirft? cafe it will 
barre mealſo; :whiles it 1s in force ; but TI may by my entry avoid:- 
it; And the fame-Law is-0f-a woman:covert.;: And yet if the en-" 
try of attinfantorawoman:covertbenorlawfulwhenthe warran- 
ty doth :deſcend;;'; inchi3caſe the; wartanty, thalk binde* them as 
well: as: anyi:other' ;-for ſuch a warranty! cannor: be avoided bur: 
by:entry;andavaiding: the: eſtate.” And where: the hisband is 
wichin age afitheitune' of. the deſcent of a warrtnty to [his wife; 
and the entry af the wife is taken away, there the warranty.ſhall' 
biadethewifes,c:: 122: 401051154! CHEE 57 THESE 01k C1: )-1 FI S371; 
1bfdandsbb gfven to -£iforlite:; and:aftertothe next heir:male | co. 1. 55. 
of A-andlie beits majesiof the bady of that heir male iand Lu: 145% 3; 
having fue B, makes a feoffment ofthe land:with warranty to /.S B35: | 
this'is a good warranty and/a-bar. £6. the iſſue,  for' a man ma: 
be barredaf hs righthy awarrancy which he could never avoid:: 
a5 where-defice ford feagxolletfeds;: and n collaterdt Anceſtor of 
theleſſobdot sle toithedifleifor with:warrancy and: die! and 
this doth deſcend, upon the leflor; by this he is barred;1 - © 
"A wactacity;maderfor» life- or intail-is good, :and ſhall binde: ;;.. Seed 
for iſo longienely; as 56 reciant in-cail of land letir for life , the re-" 738.C0.a- 
maindes:t0+afother. tniftay and4icollateraliAnceftordorh con- ; | 
ficm theleftate{of;;theitenauitofor [life and die;i! and theitenancint © 
cail hathiſlue 3: this sabarxto the iflue duving' the life'of the-te* 
nantfor life.. And in: this caſe apon a:voucher the recovery in-va-' 
lye:ſhall be putiorlife onely:-!: 3 43151 911 9700190 5163 2:11 } 
+If 0ne!ihakera Binjgeil, and;grant toxrarranythe: land pivers 
according: to. the:gttgq ithiewarranty is 2p0od' a0) tohper” thei ©* deed 
theeſtare:dothriafiw 'Amd:howarranty: that attonots dan mak in? 
chis caſecan bat him of the lard if the donee die withoin iſſue; and'! 
theeſtated@erminetns 2 od + 24 $025 7:60; 19 
Aad:where:a warranty doth bar, it isentry; and:doth'extend to -Co- 8: 52- 
allrtif land, andxoal erfons;npon-wbomiiedarh deſcend ; and —cohgert 
is/abar o6;allehe zrighe thatevery vane offthembarh irithe 14nd 56 £ 
{o'that ifithey haveallrightijountly:or ſeverally,''61006 66dwhath 
alltheright,and the reſt nonezhe that hath che right isbarred/And - 
thbreforeifilands be giventa A;andthe heirs of his body andfor | 
want-of ſacl ifluero. ZE his ſiſter andthe heivs of her body;zand id 
doth make a feoffmentwith'wartanry ,'and dib withourd iffiie Has t 
viagewo filters E.and: Ss; this is a bar:xoiBforthewhiolecalbeir: 
the warramyideſcend-oncher and atorhier933: | 2d 1 5047 TV 
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If therebe tenant forlife;\theremainderto-kis forine and iheife i ® 
| k i taibir andthe fath d h i Biz Et Bas 4. Þ " a. G0: C, 79. 
2PPALrent INTAL5 1:4 er,->d0tha' feoffertient- in” fee with Tb; 
ea | warranty 
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2 welt « 
Caps. AWarany- 
warrantieand'dieth; inthis caſe this-is a ;g008. warrantie , and 
will bar the ſen, albeit it be made of purpoſe to bar him, But if by 
agreement and covin between him and A.and B. he make a leaſe 
to Awho makes a feoffment in fee to B, to whom the father doth 
releafe with warrantie, thinking dy a collateral warrantie to bar 
his ſon.; thisis;no bar , for.this waranty began þy .diſleifin:: And 
if in the firſt caſe the ſon doth enter in the life time of the father 
uponthe land, he doth avotd the warrantie. | 
If the father be tenant for life, the remainder to the next heir 
male of the farther , and to the heires males of the body of ifuch 
next beir male, and:the-father makes afeoffment to Z.S.with war- 
ranty and dieth ; it ſeems this warranty 1s a goodbar te the heir : 
and in this caſe the heir cannot enter in the fe time of his father, 
for he cannot be heir male unto hisfather until his fathers death. 
co. ſuper If,tenant for life make a feoffment wich warranty , or be diſ- 
Lit, 266 ſeiſed, and a releaſe with warranty, and he -in reverſion being heir 
575: . tothe tenant for life doth not enter , but ſuffer the leſſee for 
vlouc.en life todie, and thereby the warranty to fall and deſcend upon 
8. 724 him; in this caſe this warranty generally is.a bar without any aſlets. 
745 Butif heethatdoth foalten, &c. beetenantby the courteſie, 
thisis no barre to the heire without aflets in fee fGmple from 
the tenant by the curtefie , ' and then .it isa barre (for ſo much. 
And if the heir for want of this aſſets at the time doth recover 
the land from his mother, and after aſſets doth deſcend from the - 
father ; in this caſe-the tenant ſhall recover the fame land of the - 
mother again, And if ſhe that doth ſoalien, &c..ro be renantfor - 
Sr, hife of the inheritance'or /purchate of her deceaſed /husband :or 
7s given unto her by any of the Anceſtors of herhugband, orby 
727. £0. any other perſon ſeiſed totheuſe of her husband, or of:any-of 
165, _ his Anceſtors; in this cafe her alienation, releaſe, -or confirma» 
tion'with warranty ſball:not-binde the heire whether- he have - 
aflets-or not. But if a-man convey-lands to the uſe of himſelf, 
£0, 3: 58. FB. hiswife, andthe heirs of his body, and they: have iſſue - 
C, and the father dieth, and C.difleiſeth hismother , orgenteth a - 
feoffement from adiſſciſor,, and then ſuffereth. a recovery -with 
a ſinple youcher ,. and after the wifeidoth releaſe tothe recoverer - 
with warranty, | 18 this cafe the warranty isa barxreto-the iflue, . 
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and not void bythe Statute of 11 B97 . 

If the husbandthat is ſeiſed of. lands inthe right of his wife le- 
vy «fine, or maketh a feoffment in fee withwarranty,and the wife | 
dieth, and then the. hysband diet :. thiswarranty ſhallnot binde - 

'the heir of the wife without-affersoFother.land in fee ſimple from - 
the father ;{albeit he|be not tenant: bythe curteſie , *but it is be- 
fore ber death that lie doth-make the eſtate and the warranty. But -. 
a oe levied by the-husband and wife,. in-this caſe is-a-good bar » | 
the heir. . It x 


—_ 


7.157 | 55:0 | MALT CL. 
WAP go  AWarrany, © .Cap 3; 
''| ' If tenantifnitailthat isinof: another eſtate.'s; either by difſeifiti , C0: 3: 5: 
| 1 or bythe feoffment of a difſeiſor, doth ſuffer a common recovery, ga 
? and a collateral Anceſtor of the tenant in tail doth releaſe with 213+: 
3K _ warranty to the recoverer , and after the recoverer doth make -a 
feofilment to uſes executed by thc Statute of 275. H.8,and-after the 
| collateral Anceſtor dieth; in-this caſe albeit the eſtate of : the 1: nd 
be transferred inthe poſtbefore the deſcent of the warranty , yet 
it ſhall binde: So if he to whom the warranty is made ſuffer'a 
common recovery, and after the Anceſtor dieth. Bur if tenant 
in dower enfeofte a-villain with warranty , and the Lord of the 
villain enter. into the land before the deſcent of the warranty, and 
4 : after the woman dieth; this warranty ſball not binde the right of . 
i the heir.. .Soifa collateral warranty be made to a- baſtard and 
| his heirs, and living, the Anceſtor the baſtard dieth without iſſue, 
Wl! andthe Lord byeſcheat doth enter, and after the Anceſtor di- 
bl: Th. eth; this warranty ſhall not binde. Ink oe wy 
131 \ A collateral warranty. may deſcend upon an iflue in tailbe- x3;:c.-04. 
1 RI fore the right deſcend, and yet be good with this difference, that 7H-co-v- 
(3 d the right be ineſſe in ſome of the Anceſtors of the heir at the time Fe. 
| of the deſcent of the warranty, as if tenant in tail diſcontinue the | 
tailinfee, and the diſcontinuee is difleiſed, and the brother of mikey 
:| IS the tenant in tail releaſeth all his right, &c. to the difſeiſor with | 
1' warranty , and dieth without ifſue, and the tenant in-rail hath if- 
UE | | ſue and dieth ; in this caſe the iflue is barred. Bur otherwiſe it is 
where the right is not in eſſe in the heir or any of his Anceſtors ar 
rhe time of the fall ofthe warranty,asif Lord and tenant be, ' ani 
the tenant make a feoffwent in fee with warranty , and'after the © 
feoffee doth purchaſe the Seigniory,' and afcer the tenantdoth 
33% ceaſe; inthiscaſe the Lord ſhall have a Ceflavit, for a warranty 
Fete li | . doth never bar.any right that doth commence after the warranty. 
b OHET $.Whar ſhall Tf the caſe beſo that if na ſuch-warranty had been mide. by 1::;5e8. 
Wil be ſaid alincal the father or other Anceſtor, the right of the lands or tene> 593-7: 1+ 
BEL warranty. And ments fo warranted, had or might havedeſcended or. come from © * he 
8 41 how ſucka 1. ame Anceſtor, and that from and by. him that-'m: deth S 
Þ. 231 warranty ſhall 4 . F” ; mace tne 
K 8 ns fame warranty, ſuch a warranty is a lineal warranty. ' As 
4 pf _ -if a manbþeſeiled in fee of land. and make a. feoffiient/vF ir 
\ || | .,to:angther , and binde-him-and: his heirs ro warrant the land, 
'! (LAME and hath iflne and die, andthe warranty doth deſcend rip6nthe co: cure 
"8 iſſue ; thisisa lineal warranty, :for:that if none'ſuchhad- bien, ==: 37% 
We : the right of - the land had deſcended. :tohim as heir to his father, - 
wt”, - and he muſt have mage hisideſcent by bim:Andif: therebe” grand. 
7 | Fj, facher; father;and ſon; arid the-grandfacher be difletied;; and the © 
24000 | fatherreleaſe tothe difleiſod being inpoſſefFibnwith warranty, 
Ki &canddieth ; andafter the: grandfather dieth ; this-is a lineal 
{| $2008 warrnatytothe ſon, andalbeitynrthis caſeche-warranty deſcend 
3 0 before 
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. . dieth,' and afterhe elder brother dieth without iſſue ,. ſo. thatthe. 


Cap.S. 
before the right, yet it is a good bar: And ifthere be two bro- 


- | ts | 
iS thers; and the father is diſſeiſed, and the eldeſt brother. doth re- 


and die;. this is a lineal warranty. | 
man anda woman ugmaxied ,| and the heires.of their two-bodies, 


— ——— 


A. Warraity: 


leaſe with warranty, and die without iſſue, and after the father 
dieth, and the warranty doth deſcend to the younger ſon ;-' this 
is a lineal warranty to him. Andif lands be giventoe, for life, 
the remainder to his right heirs, and he doth makea feoffment 
w.th warranty. and die; this is but, a lineal warranty: .. And if 
two-parcenours be, and the eldeſt enter into all the land co her 
own uſe, andthen- doth make a feoftment with warranty and 
diech without iſſue, this as to hec own part is a lineal warranty, 
bur as to her ſiſters part isa collateral warranty. And-in every 
caſe-where: one doth; demand an eſtate tail, if any Anceſtor of 
the iſſue.in;tail, ;whercher be had poſſeſſion of the land. or. nor; 


-hath made a warranty , and if the iſſge>: that were'to bring a writ 


of Formedon , may or might have by poſſibility by ſome matcer 


that might have been done conveyed to himſelf a title: by force of 


the gift by him that madethe wartanty , this is a lineal warran- 
ty. As.if a mandeſciſed gf:-land of aneſtate tail to him and the 
heirs of his body begotten, and make a feoftment ' of ;it; and binde 
him and his:heirs to warrant it,and hath-iflue and dieth ; this war. 
ranty deſcefiding upon the iſſue 1s a lineal warranty. ' And if lands 
begiven to one and the heirs males of his body, and for want of 
ſuch. .iſue; to the heirs females of his body, and the donee doth 
make a feoftinent; with warranty ,;| and hath ifue a-ſon and a. 
daughter and dieth; this warranty: 4s-lineal to the ſoriy and-if, 


\ the ſon die without iſue male, it is a lineal warranty from 
© the father to the .daughter,” But” if the brother in his life time 
releaſeto to the diſcontinuee, cc with warranty,&c.and.afrer dis: 


eth withourifſue;, this..is a; collateral warranty td the daughter. 


If lands be.given to.the husband and wife , and the heirs of their 


two, bodies engendred, and they have iſſue, and the husband dif- 
continue and die, and after the wife doth geleaſe with warranty 
| And if lands'be given to a 


and they .intermarry,. and are difſeiſed, and the husband doth res-' 
leaſe with warranty and dieth, and after the wite dieth; this is a 
lineal watranty to the iſſue for all the land. And if tenant in tail 


' have iſſue three.ſons and diſcontinue, and the middle brother doth 


releaſe with warranty, and die without ifſue , and afterthe father 


warranty doth deſcend to' the younger brother ; -this/is a-lineal 

warranty to him, And if afather give land to his eldeſt ſon and 

the heirs males of his body,c+c. the remainder to #he-ſecond-ſon, 

&c.if the: 

ſue fema 
wa to 


eldeſt ſon alien in fee with-warranty; &c. and; hath iſ- 
A and dieth without iſſue male; this is a lineal /warranty. 
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192 A Warranty. 
tothe ſecond ſonne. Andin 'all theſe caſes of a lineal warranty if -*: wm 


the right of the eftate to be barred bee the right of an eſtate in Do8.' & 
fee imple, it is a barre withoutany aſſets : for the rule js, ' That *"5**, 
as to him that demandech fee {fimpie by any of his Anceſtors +a ; 
he ſhall be barred and bound by a lineall warranty that doch 
deſcend upon him, unleſs he be reſtrained by ſome Statute. Bur 

it doth not binde the right of. an eſtate in fee tail without: aflets 

for in that cafe: the rule is , That as to him that demandech 

fee tail by writ of Formedonin the Deſcendor, he ſhal not be bar- 

red by alineal warranty, unleſie he hath aſſets by deſcent in 

fee ſimple, of other land from che ſame Anceſtor that made 

the warranty; and. then it isa barre for ſo much onely as 

doth deſcend to himno more. | And yet if the iſſue in taile doe 

alien the aſſerts deſcended and die : in thiscaſe the ifſee of thatiſ- Co: fuper 
fue is not barred by his warranty and aſſets. Bur if the ifſne to © 
whom the watranty doth deſcend , bring his writ of Eormedon ; 

and is barred by judgement by reaſon of the warranty and RE > 

ſets --in this caſe albeir he alien the aſſets afterwards, yer the e- 

tare tailis barred for ever. Nt Hor IOL2E 


+ What thall - If tenant for life do alienin fee wich warranty,or be difſeifed and £2": 
be ſaid a colla- releaſe tothe diſſeiſor with warramy and die , and thewarran _ Lit 
teral warran» deſcend on him in reverſion or remainder : this is 2 collateral _me2, Sc&. 725, 
Hl OY - ranty.$0 ifthe leſſee for life be diſfeiſed, and a collateral Anceſtor 
thalthar. 7 of | him in reverſion releaſe with. warranty and die, 'and the war- 
ranty deſcend on him in reverſion, this is a collateral warran- 
ty, for thatis collareral which is collateral to the title of the Le. ed. 
land; Andif a man ſeiſed of lands in fee have ifſue two ſonnes, 727.20* 
and the father diech, and the younger ſonne doth enter, and FED 
doth alien the Jand with warranty , and die without iflue : this is 
how a collateral warranty thatis defcended-on the-elder bro- 
ther. Andif a ſonne be diffeiſed of his ownland, ane bring an 
Aſfiſe, and after the Father doth-releaſe to the difſeifor with war- 1. _ 7 
ranty and dieth : this wartanty «that doth defcend to theſonne is 
a collateral warranty, And if a:Father difleiſe his ſon ofthe Bhq Lt. £8: 
'he hath of hisown purchaſe wirkout any irene ro alien afterwards 7” 
and to barrechisſon, and"after he doth' make a feoffinent” with 
watranty-and die' before the entry of his ſonne, 'ſo thatthe war- tit. $8 
ranty. doth-defeend, this is a collateral watramy, 1f therebe ——_ 


father and twoſons-, and the- father is difleiſed, and thEyoun- Co. ſure. 


ger ſ6nme doth 'releaſe with warranty to- the diffeifor and dy = 3 
Sxkond fue, and thenthe father dieth: iti this bye he Brno 
ryow deſcended is acollarerall warranty. If aleaſe be made 
for lifeto the Farher , the remairiderts his next heif, and the Fa 
ther is dilſeifedand doth releaſe with watranty and diethirhisis 
a rollatefd] Warrafity to theheir: And if the husbind difton- 

tinge 


Cap.$. 


Lite 
708 


Lit 
yis 


C0. 
Litr 
713 


Litt 
711 


po  —— 


| 


Co * 10, 96, 
LitteSeR. 


E-- — Aha 
vie theripht'of hid Wiſe; $#nd-ali Anceſtor! collateral to the wife 
to whoth {he is a releaſe with ib and die, and after 
the hasbind” dieth ,thisis a elAteral wartanty and a bar to her. 
Atid-in evety” cafe whete 2 hat doth demarid” an” Ware'tail by 1 


529.vlows Writ of Formedon , "if any Anceſtor of the ifſue in tail which hath 


234K. hath not poſſeſſion maketh a warranty , and the ifſue that is de- 


78. 


mandant cannot by any poſſibility that may be done convey to him 
a title by force of the'gift from and by him that.made the warran- 
ty:thisis a collatefal watranty,as if ing ig intail diſcontinue the 
rail and die, having iſſue, and the uncle of the ifſue doth releaſe 
with warranty to the diſcontinuee, and die without iflue, ſo that 
the'warranty doth deſcend onthe iſſne in tail; this is a collateral 
warranty. So if ſach a diſcontinuee make a feoffment in fee, or be 
difſeiſed ; and the uncle releaſe with warranty to the difſeiſor,, 'or 
fedfRee, and die withour ifſie ; and the warranty doth defcend on 


Licsea, the iflue ; this is acollateril 'warranty. If a tenant in tail have 


708, 


three ſons, and diſcontinue the rail in fee, and the middle brother 


- doth releaſe ro the diſcontinuee with warranty , and after the te- 
-_nafitin tail dieth ; this is a collateral warranty to the elder bro- 


Lia Leg, ther | If onehaveiſſue thteefons, And piverh land to the eldeſt, 


Ji. 


and the heirs 6fhis body, and for want of fuch ifſueto the middle, 
andthe heires of his body,the remainder to the third,and the beirs 
of his body, and theeldeſt doth diſcontinue the tail in fee with 


- warranty, and die withont ifſhe ; this is collateral to the middle 
-ſon. © In'the ſame manner it is in caſe ' where the middle fon. 


hath ffiefame land by force of the ſame remainder, becauſe his el- 
der brother made no diſcontinuance but died without ifſue of his 
body , and after the middle brother doth make a diſcontinuance 
with-warcanty,&c. , and dieth withour iflne ; this is a collateral 
warranty to the youngeſt ſon. ', And.in this caſe if any of the 
ſons be diſſeiſed,, and the father that made the gift, &c. . re. 


| leaſeth to the diffeiſor all his right with warranty ; this is a 


collateral warratty to that ſon upbn whom. the warranty doth 


co.8,zz. deſcend. If lands be given to A, and the. heirs ofhis body, and 


Litr,SeR 


713. 


Litt. Sea, E, 


7 1h 


for want of ſuch iſſue to E. his iſtet , 'and the heirs of her body , 
and A. doth make a feoffment with watranty'; and' die without 
iſſue, having two ſiſters, Z and F; this 1s a collateral warranty to 
If lands be given to a man and the heirs of his body be- 


' Fotten, who takerh a wife and hath iflue a ſon by her, and the 


husband doth difcontinye the taif in fee and' dieth, and after 
rhe wife doth releaſe tothe diſcontmure with warranty and dieth, 
and the warranty doth deſcend to the ſon; this is collateral to 


him. > IF tenant- in tail diſcontinue the tail infee , and the diſ- 


continuee is difſeiſed, 'and the brother of the tenant in tail doth 
releaſe to the'diſſeifor with warranty in fee , and diethwithour if. 


ſue, 
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as tO the iſſye, If. tenant incail have iſſue two.daupheers, and die; 


»# 


and the e)der enter into all to her own uſe, and. rhereof,make;a 66- 

offment in fee with warranty, and die withour.ifſue,, this warranty >: 
asto the other fiſters part is collateral, but not as to her own, ; If. 
the husband and wife, tenants in ſpecial tail , haye iſſue a, daughs, Lit 373- 
ter, and the wife die, and the hushand by a tecond wife have iflue 

another daughter, and d doninuerh in fee and dieth.,. and: a«col-. 

lateral Anceſtor of che daughters releaſe tothe diſcontinueewith- 
warranty. and dieth, and the warranty deſcend upon both the. 
daughters, .this1s a collaceral warranty to them: If lands be IT 

vento ohne and the heirs males of his body, and for: want of ſuch 

iſſue to the heirs females of his body, andthe father die, andthe. 
brother releaſe with warranty,and die wichout iſſue; this is cotta-, 

teralto the daughter. IF renant in tail make a leale for life, 'the Lite. $c8: 
remainder to another in fee, and a collateral Anceſtor doth con- 7** 


firm the eſtate of tenant for. life with warranty and die, and af- 


ter the tenant in tail die having iflue ; this is a. good binding col- r:««.5ea. 


lateral warranty during the eſtate for life. . Andinall theſe and 7::co. Co 
ſuch like caſes of a collateral warramty ,: whether. the right. 334. 36, 
be the right of an eſtate tail, or the right of an eſtate.in fee Co.19,967 


fimple char is to be barred, it isa bar without any aflets,for in;this Glouc, ch. 
caſe the ruleis, that acollateral warranty is a bar co himthar 3; 
demandeth fee ſimple, and alſo to him that demandeth fee tail, Lit. 365. 
without any other deſcent of lands in fee ſimple, ſo that the heir $9721 
on whom the ſame warranty is deſcended, can never have the 7? 
land ſo warranted, whiles the warranty doth continue in force, 
but is bound thereby , except it bein ſome ſpecial caſes reſtrain- 
ed by Acof Parliament, as wherethe husband alone. during his 
wives life., orafter her death, being tenant by.the curteſie make 
a feoffment by fine. or deed of his wives land,, which ſhe hath 
by deſcent 'or purchaſe , with warranty ;. this will not bar her- 
beir without iſſers of other Jands 1n. feeſimple -deſcended from. 
the fame. Anceſtor. that made the warranty. Or where a wife. 
after her husbands death, thall alone, or with her ſucceeding huſ., 
band alien,releaſe, confirm,or diſcontinue with warranty, the land. 
ſhe holdeth indower, or intail, of the.gift of her former husband, 
or any of his Anceſtors ; this warranty is voidable, and will not 
binde with aſſets, 


ro. What ſhall If che ſon purchaſe land, &c, and after let.it to his father, or any Lit 5e*: 


699 37 90z 


be ld war- other Anceſtor for years , orat will, and he by his deed doth in- 501.502 
ranty that 


doth begin by 
DiSifin. And 
what fuch a 
wartant 
work. 


feoffa ſtranger, and that with warranty, and after dieth, where- Fin 8 


ſuper 


by the warranty doth deſcend upon the heir; this warranty Lirt367: 
doth commence by difſeiſin. Soif tenant by Elegit , Statute 


y. dork Merchant,Guardian.in Chivalry, or Saccage, or becauſe of Nur- 


eure,. 


» ERR POL ENGAGE IG UG fot OI Yarn» HIS nc 


cats” 
. 
Ld ava as. 5 i YU Read ievre 't CET TTELITSD SITY "If | 
exire;” make a feoffaient with warranty , and this warranty doth 
defrend on his heir ;' this warranty doth contttience 'by diſeilin, 
So if one that hath no Fight at allenter into my land, and make” 
- a feofiinent to another'witl | et 
ter ihto' the whole'land; *and make a feoftfient in fee with war-" 
ranty ; this watranty' as to the one moity doth begih by diſſei-| 


Co.5.80, 
ſuper Litt. 


366,367. 


, > % 
os # 
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» 
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warranty: So if one'Copatcenior en 


ſin.” ''Soif farher and ſon purchaſe lands to them jointly, &c. 
and the father alien the whole to another with warranty , &-c.and 
after thi father dieth'; 'this warranty as to the one 'moity doth 
begin by diſſeiſin, Bur if the 'purchaſe be to them two.and' 
che heirs of the ſon it” is' otherwiſe, for if 'the ſon'enter in 
the life time of che father , the warranty is avowed for all , but if 
hee doe not enter, then as to the fathers moity it is a collate- 
rall warranty. - An if the purchaſe be tothe father and ſon, and 
the heifs of the father} and the father alien with warranty , &c. 
in thiscaſe tlie warranty is'good for the whole. © 

" Tf the father be tenant for life, the-remainder to his ſon and heir 
infee , and thefather by covin and conſent of parpoſe to bar the 
heic by a collateral warranty, maketh a leaſe foryears,''to the end 
that the leflee ſhould make a feoffment in fee, that the father may 
rele tothe feoffee (with warratity ,- and' all this\is' dohe'accor- 
dingly,and the father dieth, and the warranty dotli'deſcend'ts the- 


ſonne; tnthis caſe the warranty ſhall bee ſaid to beginne by dif- 


ſeifin. © Burif the father in this caſe make a feoffment in fee with 
warratity ' and die; this is a good warranty to binde the ſonne, 
albeit it be done of purpoſe to bar him. So if ' one 'brother make 
a Sift in tail to another,and the uncle doth difleiſe the donee, 'and 
infeoffeth another with warranty, the uncle dieth and the war- 
ranty deſcendeth on the donor, and then the donee dieth without 
iffue; this warranty doth begin by difſeiſin. So if the' father and 
ſon; and a third perſon be zointenants in fee , *and the' father ma. 
keth a feoftment infee of the whole, with warranty, and dieth, and: 
then the ſon dieth ; in this caſe, as to the part of the third per- 
ſon, and to the partof the ſon, the warranty ſhall be ſaid to 
begin by difleiſin: Bur releaſes at this day by a tenant for life, 
ro a difleifor' or any other withont' covin , 'albeit "it! be” to the 
ntentto'barre him in reverfioh, ſhall barre him; for 'inteft'withs 
out covin and difſeifin ſhall not avoid a watrancy; "And exam- 
ples of warranties that-do' begin by difleiſin , have theſe qualities : 
1.That for the moſt part the diſſeifin is done' immediately to the 
heir that is bound by the warranty. 2. The warranty and diſ- 
ſeifif\ are mul and/ſemel. And yetif a mandiſſeiſe another with 
intent to'make a feoffmenit 'with-warranty ; albeit the feoffment 
be made twenty years after the difſeiſin, yet it ſhall be ſaid to be 
a warranty that doth begin by diſſeiſin. But in all thefe 'caſes 


of warranties that do begin'by difſeiſin, this is the rule , That 
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they are altogether.void'and without force as.to all others but co 
the parties themſelves.thatdo make.them , and therefore they d6: 

not. bar or dinde, any others. at all of their right that have any. 

Ang che ſame Law is of. a warranty.chat dogh begin by abatement 

or intrukon ;.that is.,, when an-abatement or intruſion. is! made of 

purpole ra makg a feoffment in fee with warranty, And ſo alſo- 

it is where the tegant.dieth without heir, and an anceſtor of the 

Lord doth enter before theentry of the Lord, and make a feoffe- 

ment in fee. wich warranty ; in this caſe this. ſhall not, binde the 

Lord, becauſe it.doth begin by wreng..: (RT FRY 


- 


- Howe. Allwarrantiesin general are. favourably taken in Law, becauſe 
wazranty ſhall. they are part of mens aſſurances. Every warranty in Law.is taken. 
betaken, for, and hath the effeR ofa lineal warranty, —_ 
The warranty.that is. made by Deas & Conceſſi , or Dea; only 
na feoffement, is,and {hall be taken. for a.general warranty againſt. 5 
all perſonsto the feoffee and his heirs, during the life of the feoffor. 
onely, albeit:there be no ſervice reſerved: by the deed nor heir na- 
med : but it hall potextend to the aſſignee of the feoffee. And 
if there be any ſervice reſerved onthe deed ,. chen.itſhall extend a-- 
_ The-warganty.in law that is made uponagittin-tail,. or leaſe for. co.4.8r. 
_ life, rendrang rent ,. is a ſpecial warranty. againſt the donor and + — 
leſſor, and; his heirsand'aſſignes,. ſo that the donee or lefſee.may 
vouch thegrantorafter the grant of 'the reverſion, or the grantee 
of the reverſion afcer the atturnment of the-tenant at: his elefion.. 

- The warxanty in law-that is. made npon anExchange, is ſpecialin: co.4.rzr. 
diverſe reſpeRs, foxir exrenderhreciprocally to,, and, againſt the {We't* 
heirs,of bath, parcies,, and it doth extend onely to-the ſame land | 
thar is given.in exchange ,. and. none-other;and no uſe can bz made 
of it buc by voncher, for noFarraxtia Carte.doth lie. uponit. .So- 
alla,the warranty that is made in dower, istaken.to extend: only to. 
the,otheritwo-parts ofthe land, Et 

The warranty. in law that is made: upon the tenure of Homage co.faper 

Anceſtrel, extendeth reciprocally to the, heirs, and againſt the Lis. 38%. 
heirs-of both parties: ; LEE, 

If afeoffement be made of land to three jointly, andthe feoffors, Co-5-59- 
dowarrant the land;to the feoffees, and every of them: ; this war-. 
ranty thall be joint and not feveraj.. Bur.if the. eſtate be ſeveral, 
as.if one grant white acre to A}, and black acre'to FB, and-grant-to - 
warrant the land tothem,and either. of them; inthis.caſe. the war- 
ranty ſhallbe ſeveral. _ | 


If a man of full age, and an infant join in-a-feoffement with war»: co.caper 


ranty; this ſhall be taken for a good warranty: as to the whole for 1-357 
him thar is of full age and void for the infant, and not void.in part 
and good:in part. 


If a man make a feofiment. in fee;and. biad his heirs hut not himſelf rr 
| to: 


Cap,8:. * AWarranty: 


Co. ſuper 
Litt. 47» 
2385. Dier 
42, Kelw. 
«08, C0.6, 
69, 


Co. fuper 
Lit. 366. 
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to warranty; inthis caſe and by this, his heirs ſhal not be bound, 
akd it ſeems alſo that it will not binde the warrantor himſelf. But 
ifa man binde himſelf ro warrant, and not his heirs by the feoffe- 
ment; in this caſe the feoffor himſelf is bound to the warranty 
bur not his heirs, for it ts a maxim of Law , That the heir ſhall ne- 
ver be bound to any expreſs warranty, but where the Anceſtor 
was bound by the ſame warranty. If one makea feoffment to B. 
and his heirs, and thereby doth grant to warrant the land , and 


doth not ſay to B and his heirs; yet this warranty ſhall be taken to 


extend to them. Bur ifthe feoffor doth grant to warrant the land 
to.B, and doth not ſay to his heirs, this ſhall not extend to his 
heirs. Andif in this cafe the warranty be to Band his aſlignes,it 
ſhall not extend to his heirs,neither ſhall che aſſignees take advan- 
rage of it after the death of B. And ifthe warranty be to B and his 
heirs,and not to his aſſignes alſo ; this ſhall not extend to his a(- 
ſignes, If one make a feoffment toA,habendam to him and his heirs, 
and binde himſelfand his heirs to warrant theland iz forme pre- 
difa;in this caſe the warranty ſhal extend to the feoffee&his heirs. 

If one grant to warrant land to another and his heirs, and doth 
not ſay againſt what perſons, this ſhall be taken for a general war- 
ranty againſtall men, | 

+ If one make aneſtate and grant to warrant the land , but doth 
not ſay how long, this ſhall be taken for as long as the eſtate to 
which the warranty is knit doth laſt, - , 

If a warranty be made againſt any ſpecial perſons, it ſhall ex- 
tend to them and no further, and it ſhall extendiin all caſes for 
and to all titles and encries upontitle,, -and it ſhallnot in ariy ſuch 
caſes extend to tortious ard unlawfullentries, 

If a man be ſciſed of a rent-ſeck, ifſuing out of the Manor of 
Dale, and he cake a wife}, and the husband doth releaſe to the 
terre-tenant, and warranteth revemexta_predifie and dieth , this 
warranty ſhall extend tothe rent, as wel as to the land,and there- 
fore if the wife fue for her thirds of the rentthe terre-tenant may 
vouch the heir.” And regularly the warranty doth extend to all 
things iſſuing out of the land,viz. to warrant'it in the ſame man- 
ner and plight as it was inthe hands of the feoffor, and he ſhall 
vouch as of lands diſcharged. * And therefore if grantee of a rent, 
grant it tothe cenant of the land on condition, and the tenant 
doth make a feoffment of the land with warranty : inthis caſe the 
warranty ſhall not extend to the rent, albeit the feoffment be made 
of the land diſcharged of the rent. - Andif'a woman have a rent- 
charge in fee,and ſhe doth intermarry with thEtenant of the land, 
and a ftranger doth releaſe tothe tenant of the land with warran- 
ty : this warranty ſhall not extend to bar any a&ion co be brought 
after the death of the wife for the rent. But if inthis caſe the re- 
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12. \Who may 
tikeadvantadce , | 
of a warrantys. WISE Deed regularly, ſhall take advantage of the warranty as if 57: 
2:d how and a- one doth warrant land to another, his heires, and aſlignes; in this 


gain? W _ ir caſe both th: heirs &the aſſigns may take advantage of it, and they 
14y De taKCclhs 
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A Warranty: Cap,S-") 
nant make a Feoffment in Fee with warranty and dieth;the Feoffee | 
ina c#i i» vita brought by the wife ſhall vouch as of lands diſchar 
ved at thetime of the warranty made. So if tenant in taile of a 
rent-charge purchaſe the land and make a Feoftment with warran- 
ty .and the iflue bring a Formedon of the rent, the tenant ſhall not 
vouch; &c. 

Allthoſe that are parties to the warranty, z. ſuch as are named 


n_ 
or 


Co.ſuper 
Lit.365» 


both may vouch or rebut, or have a Warrantia carte, io as they 
come inin privity of eſtate, for otherwiſe the heire or aſſignes can- 
not vouch, or haye.a Warrantia carte.gand yet he may rebut not- 
withſtanding my auf caſes, But thoſe that are not named for the 
moſt part ſhall not take advantage of the warranty ; and therefore 
i- land be warranted to 7.S. and not to him and his heirs,or to him 
and his aſligns, or to him, his heirs and, aſſigns ; in theſe caſes nei- 
ther the heire nor the aſſignee may vouch or have a Warrantia 
carte ; and yet in ſome caſes where it is ſo,the aſſignee or tenant of 
the land may rebut. EY, TOW 
The warranty annexed to an Exchange,a Partition,by Deds, and ©*fiper 
! bx "3h * | $3 $4- 
by homage Anceltrell, doth alwayes goe in Privity, and therefore 
an aſſignee in.theſe caſes can take no advantage of it.. And yet in- 
the caſes of Exchange and Dea;, an aſſignee may.rebut. But the 
aſlignee of a leſſee for life may takeadvantage of the warranty in 
law annexed 0 his eltate._ ee OE | - 

If one grant to warrant land to another, his heirs and aſſigns ; in rs Hg - 
this caſe the heirs, or aflignes, heire of the aſſignee, or aſſignee of 384:355- L 
the heirs of the Feoffee, or aſhgnees of aſlignees iz infinitum,ſhall 
take advantage ofthe warranty. And. therefore. if one  infeoffe 
7. S$. to have and. to-hold to him, his heirs and aſsignes, .and war- 
rant the land-to him, his heirs and aſsignes,, and eA. doth infeoffe 
B. and his- heirs, and 8. dieth ; tn this caſe- the heire of B. ſhall 
vouch as aſsignee'to 4; And if one infeoffe A.and. B. Habendum 
to themand their heirs, and warrant the land to-them, their heirs 
and aſsignes, and-A. die, and B.:doth ſurvive and die, and his heir 
infeofte C\ in this caſe C, ſhall rake advantage of this warranty as 
aſsignee. If one infeofle 4. wich warranty ro: him, his heirs and 
aſsignes, and £. doth infeoffe Band B. doth reinfeoffe e£. In this 
caſe neither A. or: his aſsignes ſhall: ever take any advantage of 
this warranty. .; And yer if B. infeofte the heir of 4; he may take 
adyantage of the warranty. | i 9g 

If on make a feofftment by Deed with warranty to the Feoffee; his 

heixes and aſsignes, and the Feoffee doth make a feoffment over to 

_ another by word without deed; in this caſe the ſecond Feoffee ſhal 
| have 
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Co. ſuper 
Lit,284 


Co, ſuper 
Lit. 390, 
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have all the advantage of this warranty, for an aſſignee by word 
ſhall have the ſame advantage that an aſlignee by deed ſhall have, 

If a feoffment be made with warranty to a man and his heirs and 
aſſignes, and he make a giftin tail the remainder in fee, and the 
donee make a feoffment im fee: ; this feoffee ſhall not vouch as 
aſſignee, but he muſt vouch his donor upon the warranty in Law; 
and yet he may rebut. | 

If lands be given to two brethren in fee ſimple , with wareanty 
to the eldeſt and his heirs, and the eldeſt die without iſſue ; in this 
caſe albeit the other brother-be his heire, yet he ſhall have no ad- 
vantagear all by che warranty , becauſe he comes in above the 


warranty, Burt generally all that claime under the warranty ſhall, 
take advantage thereof by way of rebucter , albeit they can take - 


no other advantage by it. | 

If one make a feoffment to two their heirs and aſſigns ,and one 
of them doth make a feoftment in fee, this feofftee in this cafe ſhall 
not take advantage as aſſignee, wn TE 

An aſſignee of part of the land ſhall take advantage of a warran- 
ty, asif a man make a feoftment of two acres with warranty to 
him, his heirs and afſignes, and the feoffee doth make a feoffment 
of one acre of it to another;inthis caſe the ſecond feoffee ſhall take 
advantape of the warranty as aſſignee. And therefore hereinthere 
isa difference between the whole eſtare in part, and part of the 
eſtate in the whole or in any part, for if a' man have a warranty to 
him, his heirs and aſſigns, and he make a'leaſe forlife, or gift in 
rail ; in theſe caſes the leflee or donee ſhall not take advantage 
of the warranty as aſſignes: but they may vouch the leſſor or donor 
upon the warranty in Law. But if-a leaſe for.life be made the re. 
mainder in fee ; ſuch a leſſee may vouch as aſſignee up6n the firſt 
warranty. If che father have a feoffment made to him and his heirs 
with warranty, and he make a feoffment to his ſon and heire with 
warranty ;*in this caſe the ſon may take advantage of the firſt war- 
ranty after his fathers death. If a man infeoffe a woman with war- 
ranty, and they intermary and are impleaded,and upon the default 
of the husband the wife is received ; in this caſe ſhe may vouch her 
husband. Er /ic e converſo, Tf a woman infeofte a man with war- 
ranty, and they intermary and are impleaded : the husband in this 
caſe ſhall vouch himſelf and the wife: | 

He that comes into the land meerly by a& of Law in the poſt, as 


- the Lord by Eſcheat, or the like , ſhall never take advantage of x 


warranty, and therefore if tenant in dower infeoffe a villain with 
warranty , and the Lord of the villaine enter : or a feoftment 
bee to a baſtard with warranty , and hee die without iſſue , and 
the Lord enter by Eſcheat : in theſe caſes the Lord ſhall never 


. take advantage of theſe warranties, 'But otherwiſe it is where a 
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TO 3-7 


A Warranty. Cap.s8 


man comes to the land by limitation of aſe, or a common recove- 
ry, Which is by the a of the party , for if tenant in tail being 
in of another eſtate, s. by difleiſin , or feoffement of a difſeiſor 
ſuffer a common recovery, and a collateral Anceſtor of- the te. 
nant in tail doth releaſe with warranty to the recoveror, and 
after the recoveror dothmake a feoffment to uſes which are ex- 


Cc 
ecuted by the Statute of 27 H.8. and after the collateral Ance- - ' 
ſtor dieth , in thistaſe the terre-tenants may take advantage of 
the warranty by way of rebutter, albeit the eſtate be transferred C 
inthe poſt. So if he to whom the warranty ismade, ſuffer a 2 
common recovery, and after the Anceſtor dieth ; the recoveror 7 
may take advantage of this warranty by way of rebutter, for any . 


man that hath the. poſſeſſion of land , albeit he bave no deed to 
ſhew how he came by the poſſeſſion of it, or how he is aſſignee, 
may rebut the demandant, and ſo bar him , and defend his own 
poſſeſſion; And therefore the tenant by the curteſie, donee in 
rail that isin of another eſtate, an aſſignee by force of a warranty 


.made to a man and his heirs, feoffee of a donee in tail may rebut 


and bar the demandant by the warranty. 


If one infeofte another of anacre of gound with warranty, co.cipec 
and hath iſſue two ſons, and dieth ſeiſed of another acre of land _. 
of the nature of Burrough Engliſh;in this caſe albeit the warranty 51.9.2 * 
deſcend upon the eldeſt ſon onely,: yet both the ſons may 
be vouched. And ſoalfoit is of heirs in Gavelkind ; the eldeſt 
ſball be vouched as heir to the warranty, and the reſt in reſpe& 
of the inheritance, And 1n like ſort the heirat the common law.. | 
and the heir of the part of the mother ſhall be vouched, or the 
heirat the common law may be vouched alone at the elecion 
of the tenant, And. in hke ſort the heir at the common law ſhall 
be vouched. with the heir in Burrough Engliſh. And ſo alſo a ba*- 

{tard ſhall be vouched with a mwlier; And if a mandie ſeifſed of 
certain lands in fee, having iſſue: a ſonand a daughter by one- 
venter, and a ſon by another, and the eldeſt ſon entreth and 
dieth , andthe land doth deſcend tothe-fifter ; in this caſe the 
warranty doth deſcend on the fon,” and/he may be vouched as heir, . 
and the ſiſter alſo-may be vouched as heir to the land: ? 

If two make a feoflment with warranty, and the one die , 'the ,,,,, 
ſurvivor ſhall not be charged alone with the warranty, but the heir Cuper Lin: 
of him that is dead ſhall be charged alſo. And if two be bound to 355; Tp 
warrant land, and both of themdiez the heirs of both of them 48.x4..5: 
ought to be vouched,and ſhall be equally charged. And if the heir 
de vouched in the ward of three ſeveral perſons, the 0ne of them 
onely ſhall not be charged, butthey ſhall be charged equally, 

If a woman an heir of the diſſeiſor,infeoffme with warranty,& af- _ IN 
ter ſhe i5 maried tothe diſſeiſee;in this caſe I may take advantage of Lit.;ss. 
| | 5 
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Cap.s. | AWarramy. - 20, 
this warranty againſt thi difſeiſee, and rebut him npon it, if he fue 
me for the land-So if the husband and wife ſae me for the land of 
his wife , and I have a warranty of a collateral Anceſtor of the 
husbandsdeſcended to him ; inthis caſe I may make uſe of this to 
bar the hnsband and wife. | 
co.fuper A warranty lineal or collateral may be defeated, determined, or 13 Whena 
54-39% avoided inall or in part, And this is ſometimes by matter in Law, garrany ſhall 
: and ſometimes by matcer in deed, | be ſaidrobe 
co,io.96, If theeſtate to which the warranty is annexed be gone, the war- «cleared, Gs 
1.2.3. 63- ranty annexed thereunto is gone alſo, And therefore if aneſtate warp gi 
744, tailto which a warranty is annexed be ſpent,the warranty is deter» 14, ©; ,o. 
Co-tuper Muned, And if a man make a gift in tail with warranty, and after the 
+ ”* donee doth make a feoffment and die without ifſue , the warranty 
is gone. So if tenant 'intail diſcontinue the tail, and the d ſcontt- 
nuee be diſſeiſed, or make a feoffment on condition, and a colla- 
teral anceſtor of the iſſue releaſe to the difſeiſor or feoffee, on con-. 
dition, with warranty, and after the diſcontinuee doth enter upon | 
the diflei ſor , or onthe feoffee for the. condition broken; inthelſe 
caſes the warranty made by the collateral anceſtor is gone. So if 
a Seigntory be granted with warranty, and the tenancy eſchear ſo | 
that the Seigniory is extin&;hereby alſo the warranty is defeated. 
So if a collateral anceſtor heretofore had releaſed with warranty » 
and then had entred into Religion;this warranty had bound , but 
if after he had been dearaigned the warranty had been defeated. 
co.fuper- . « If - the Father make ja Feoffement to his ſon and heir apparant , - 
-.324 With warranty and die, ſo that the warranty doth' deſcend upon - 
rany; 25, the ſonne ; hereby-the warranty'is gone. And yet if a Feoftmenc 
be. madeto a man and his heirs, and he dieth leavin$ iſſue daugh- - 
rers:"inthis caſe the warranty ſhall be divided and: is not deter- - 


mined . ke | < | 
LitSea. \ If renant in tail doth make a feoffment to his -Untle ; and after 
34, A the Uncle doth make a feoffment'in fee with warranty, &c.to ano- 


Li.z3o. ther, and after the feoffee of the Uncle doth reinfeoff *again the 
Li.Sea. Uncle , and after the Uncle doth infeoff a ſtranger in fee without 
Fo warranty , and dieth withour iffue, and the tenant in tail dieth ; 
hereby the warranty madeto the firſt feoftee is defeated." So if the . 
Uncle make the warranty ro the feoffee; his heirs and aſfignes, and 
rake back an eſtate'in fee , and after doth infeoff another. Bur if 
; one make a feoffment with warranty to the feoffee, his heirs and 
aſfignes,and the feoffee doth reinfeoff the feoffor and his wife;, or 
the feoffor and aſtranger ; 'in theſe cales the ' warranty is not de-. 
feated;but doth continue till. So if two do make a feoffiient with 
warranty to ofies. his heirs and afſigties, and thefeoffee doth rein- 
feoff one of the feoffors;in this caſe the warranty is not gone. And | 
tf iq the firſt cale the feoffee make att eſtate to. hisuhele in tail or s | 
ite - 


— 


{| 202 4 Warranty. | -Cap:3, 
vid | life ſaying the reverſion, or a leaſe for life the remainder over &c: 

1588} 8 inthis cafe the warranty is only ſuſpended... | 

Wt! If one make a feoftment or releaſe with warranty ,:and after is co.fape 
attainted of treaſon or felony ; hereby the watranty is gone ; and © 397. 
albeit he doe afterwards obtaine his Pardon yet the warranty is 


* 


' = not revived. " 4m | | . 
If a feoffment with warranty be made to two or more,and they Co-<-12. 
being Jointenants doe after by deed make Partition ; by this the ; 
warranty is determined. $0 if- two” Jointenants be., and--one of 

them diſleiſe the other, and, hechatis difſeiſed doth recover in an 
aſſiſe and hath Judgement to hold in ſeverally ; hereby the war- 
'q ranty is determined, * So if Aand B be Jointenants ef white * a gjudec 
tt | acre for life, and 4 by finedoth grantco B rotum & quicgnid has pant 

bet in tenementis ; hereby the warranty is gone: Butif a Partition Race & 

[3 be -made by Judgement upon a writ by force of-the |Statute of holes cat 
{LN URERP 13 H.s. this doth not defeat the warranty fallen to them, bur it 

pH ſhall be divided between them, and they ſhall all of them take ad- 

vantage of it; | 
| (If one enfeofte three with warranty! to.them:and their heires , (2:9 
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it; and one of them-releaſe to one-of the other:two ; bereby che war- TOY K 
' [1 ranty is gone for that part; But-if one of them-releaſe to the other by 
þ Wt two : in this caſe the warranty is'not gone but doth continue, and [© 
1/7 they may vouch uponit, eb ; - 
i WE-T1 If one enfeoffe two men and their heires, and one of them doth coupe 5 
"Y; make a feoftment in fee : hereby;the warranty. is 'not+determined , Lir-385. 

il but the other may take adyantage of it notwithſtanding. 1 
Sy Releaſe, If the party that hath the warranty orthe eſtate to which the Co.lupes 
$M - warranty igannexed releaſe to him that is bound to warrant all ,,;** 

CNS | warranties, or all coyenants'reall,-or all-demands : byeither -of Lir-<c2. 

OG theſe releaſes the warranty is gone. So alſo if by a defeaſance made 7*** 

il D-<feafance, Between the parties it be. agreed the: warranty ſhall be void, by - - - 
Wen this defeaſance the warranty may be avoided alſo,” Orif it beſo p 

189 7 agreed that the warrantee Or his heires &c. ſhall not vouch, or have p 
38 6 a Warrantia carte ; by this the warranty is avoided in part. | I 
19 ' If tenant in taile doth enfeoffe his Uncle which doth enfeoffe a- co. faper ; 
LE it nother in fee with warranty, if in;this.caſe the- feoflee releaſe (the Eitt-i95+ 
THR l1 warranty to his Uncle ; hereby the warranty is-extin&. But if 'a : 
13% © LATTE gift in taile be: made with warranty , in this caſe a releaſe made by : 
18> l che tenant in taile of this warranty will not extinguiſh it. : 
A&i8 If the parties between whom the warranty,is intermary,: hereby Rochper I 

the warranty.is ſuſpended during the coverture'in ſomeccaſes: « what : 

BF [ | If tenant in taile Goth makea feoffment in fee with warranty, co.caper : 

+ 41h and diſſeiſech the diſcontinuee, and dieth ſeiſed, this doth ſuſpend L359 - 
JELRL the warranty, _ Dog wile ge oy Rep wnly Ve ns Br 
EDICEE If two make a feoflment in; fee and warrant the land tothe o_ Oo | 

feoflee” 7 | 
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feoffee-and his heirs, and the feoffee doth releaſe the warranty'to 
one of the feoffors ; this doth not. determine the warranty of the. 
other as tothe moity. - So ifone dothiinfeoff! two with warranty, 
and the one of them doth releaſe the warranty ;. this doth.not ex- 
ctinguiſh the warranty for the other moity,but it-doth continue fil. 

A warranty: alſo may loſe his force by raking benefit or making 
uſe thereof ; for afrer a man hath once taken advantage thereof in. 
ſome caſes he can make no further uſe of it:of which reads. ſuper; 
Litt.393- The” oY wig dl 2, as) } LAT] #2! 2 

And now having done with Deeds in general, and ſome of the. 
parts therofin ſpecial,we are in order to come to ſome ſpecial kinds 
of deeds,wherein we will firſt begin with a deed of Feoffment. 
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Of a Feoffment.. 


New 1% offamentum. i. Donatio-feodi, ſtrictly and properly is the gift 
terms of Yor grant of ally honors,caſtles,nanors,mefluages ,lands,houles, 
rag ann or other corporal immovable things of like nature, which be he- 
Lits. «, editable to another in-tce (imple.';: to him and his heirs for ever, 
;n by the delivery of ſeifin and pofſeſſionoof the things given.” And 
from hence comes the word Infeaffe ,. for by this word! and the 

words Give;and Grant, (as the moſt apr words for that purpoſe) is 

this kinde of conveyance moſt commonly made. Hence allo it'is,that 

he that makes this feoffment,is called the feoffor , and he to whom 

it is made, the feoffee. Alſo it is fometimes but impropetly called 

1 feoffment when an eſtate of free hold. only doth paſs: ©... 

See Welt, This kinde of conveyance albeit.it may be made inmoſt caſes by 
ee word without any writing, yet it is moſt commonly done by wri- 


235- ting,and this wricing isthen called a Deed or Charter of feofiment, 
Co-tuper - I 


— "_ 
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Litt.6, but hence is the diviſfion of a feoffaient by word z Ora feoflment by 


*co.ſuper writing. The ancient forms and examples of theſe deedsare very 
Li 49-9- brief; and yet they had theſe.parts: contained in chem: 7; The 


Co.1.Itn, | LAS "AY LARS EIN | SD: FE 
Il2, Premiſles.. 2.. The Habendum-: + The Tenendum. 4s The Red. 
vin'-55%. dendum. 5. The Clauſe of warranty. . 6. TheiJn cujus res reſti» 
H. 7.24, | bh $ . SM 
396,43. moninm 7+ The Date. - $. Theclauſe -of Hiz teſtibus. Hec 
Co, $04 - HH SY EV) - "ae -» UE d 
"rpg fit candida illins atats fides &:ſimplicitas.que pauculy lines om- 
Pekoes. nia fides frapaments. poſueruns, "1 
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£3.70 - * Andhis mannerof conveyance; as iis chemoſt anciefc kinde 


Co.1,121, of cofveyance,ſ0 is it the belt and moſt excellent of all others, and 
Zro: tcire in ſome reſpe&sdoth excel the conveyanceby fine or .recovery : 
facas; 88, for it 45 of- that nature-andefficacy by reaſon alſo of. the livery of 
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4. Who may 
make or rake a 


beſaida good 
ſcoffmenr, Or 
not.and what 


things are re- 


abies there- 
unto. 
x. in reſpect 


Seifin evermore inſeparably incident to it, that itcleareth all difſej- 
ſins,abatements, intruſions, and other wrongfull and defeaſible 
titles,and'reduceth the eſtace clearly to the feoffee, when the entry 
of the feoffor is lawfull, which neither fine,recovery , nor bargain 
ſale and-by deed indented and inrolled , will do when the feoffor 
is out of-poſſeſſion. And it paſſeth the preſent eſtate of the feoffor, 
and not only ſo, but barreth and excludeth him of all preſent and 
furure right and-poſſibility of righe to the thing which is ſo con- 
veyed , inſomuch that if one have diverſe eſtates, all of them paſs 
by his feoftment, and if he have any intereſt, rent,common » Orthe 
like, intoorout ofthe land , it is extinguiſhed and gone by the 
feoffment: * And further, it barreth the feoffor of all collateral be- 
nefits touching the land, as condition, -power of revocation, writs 
oferror,attaint,and the like, inſomuch that if a man make an eſtate 
of his land upon condition, or with power to revoke it, and after 
he make a feoffment of the hand; by this he is barred for ever of 


raking 1dvantage of the condition or power of revocation. Ir de- 
{troyeth contingent uſes, gives away future uſe incluſively, gives 
and gives away a right of action : for 


AF eoffment. LID Cap. 9, 
| ' 4 
z-Y 
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oftheperſon 6 ne 6 WINS To ary JANA | 
therecnre-& Krantz or leaſe\,) and many alſo that have capacity to take by ſuch 7%" 
the quality £ NT at 
of tneir @. | 

ſtare, 


Men de non 


fare memorie, 
Femecoverte g ts,0cC 


Infant. 
Attaint pet- 
ſons, 


committed treaſon or 
are attaint of hereſie,a 


- CALC 


Cape9y ' Elf Hents. i205 
| cate perſons, and out-lawed perſons, albeit the King take the pro. gyjawes _ 
fits of their lands,all theſe may make Feoffments, giits, &c, and all perſons, 
theſe have capacity to take by ſuch conveyances: 
rek.ce% A woman. that hath a husband alone and by her ſelfe without 
18,, 13% {er husband, cannot, make a feoffment of her own land, and if ſhe 
doe fo, it ts void, albeit her husband agree to it. 
Fre.fais Neither the head alone, nor any one or more of the members of 
& feof: a Corporation aggrerate of many alone may make a fecffment of 
veck.cet. any Of the land belonging to their corporation, Burt all of them 
2:44 together may make a icofiment : and if any of them be ſeiſed of 
; land in his owne right and in his naturall cadacity, he may make a 
feoffment of this land as another man may doe ; yea. may make_ 
a feoffment of chis land to the ſame corporation whereof he is a 
co.ſfuper head or member, and ſo give and take allo ina divers capacity. Eccleſrafticoi 
Lt-43 Fcclefiaſticall perſons cannot make feoffments,gifts,c>c, ofjcheir P*:1935. 
eccleſiaſtical lands for longer time then three lives, or twenty one 
years,for all feoffments,gitrs, grants, and leaſes by Biſhops, albeir 
they be confirmed by Dean and Chapter, or by any of the Col- 
tedgesor Halls in-either of the Univerſities or elſewhere , or by 
| Dean or Chapters, maſters or gardians of any hoſpitalls,. Parſons, _ 
Vicars, orany other having ſpiritual or eccleſiaſtical living , are 
Perk.SeR. avoidable = | . : - Husband ang 
194, A man cannot make a feoffment to his own wife after the mar- wife. 
riage is conſummate, But after a contra& made,and carnal know- 
ledgs had, he may make a feoffment to her, and_.ſuch a feoffment 


Feme coxerr, 


Corporation 


Perk.Se&. Will be gaod.; Es Joinzenancs, 
19- ... One Jointenant cannot make a feoftment of his part. of the land © nnd tn 


: : ; n « ' COMMOIy 
&fcoff. tO his companion, for a man cannot give a poſſeſſion to him that 


ments 26 hath it before. And hence it is alſo thatthe leſſor cannot make a 
' . feoffment to his leflee for life, years, or at will, And yet perhaps 
a feoffment. in this caſe if it be in writing ,, may worke as a confir- 
mation,. But one tenant in common, or one coparcenor may make 


a feoffment of his part of the land to his companion, _ Diſkiſor and:. 
WH pro. fol. Ifa man make a feoffment of anothers land, it is a diffeiſin, but Difſciſce. 
l ment 4 42 good feoffment againſt all men bur the diſſeiſee himfelf, And if 


Perk. Se; RS IG 3 nt , ; | g . 
224, four join in a feoftment of land, and three of them have nothing in 


| the land;, and the fourth hath all rhe eſtate ; this.is a good feoff-- 
Perk.Sect, MENT: | FW 
191. A cdiſſeiſor cannot make a feoffment of the land to the diſſeiſee, . 
Tier | but it will be void,for the difſeiſee will be remicted. Bar a diſſeiſee 
UW, 49,49. | 
may-make adeed offeoffment, and a letter of atturney to enter &:. 
Fir, ins BIVE livery; and if the atturny do ſo,this wil be a good feoflment. 
&feoff... Nofeoffment;or livery of ſeifin can be made to the King, for he 
mas 87. (oth alwaies give and take by matrer of Record. | | Prerogaziyes 
A feoffment may be made at.this day.,, of any thing which a 
| ie 


F66: | A Feofſment-- 


2.In reſpe& of lie in livery , by whatſoever tenure it be helds notwithſtanding the 


the matter Statute of Magn Carta cap.32. Butin ſome caſes where a man 
_— itis dothalien his land. held of the King, he muſt have the Kings licence 


- before hand to doe ir, orelſe he muſt pay a fine to the King after- 
wards for not having a licence. But of ſuch things whereof no li- 

id very of ſeifin can be made no fecffment can be made. 

Wh - One may make a feoffment of a moity, third, fourth, or fifth part 

* 1 BRAN of his Manor or other land,and that by the name of a moity, third, 

'; 411884 Wh or fourth parr. 0s Wed ttos | 


3 


i A feoffment may be made of an u»per chamber over another 
13h mans houſe beneath. | Ee, 

0h If there be a meadow of one hundred acres which time out of 
FEd! minde hath been divided amongſt divers perſons , and each perſon 
' OAT  hatha certain number of acres, bur in no certain place, the cuſtonie 
1 EMO! being to allot each perſon his number one yeare in one place and 
\ 16 ["WNIIORR another in another a/ternz vicibus; inthis cafe either of theſe per- 
WIRE! i"! 6: ſons may make a feoffment of his part by the name of ſo many acres 
v4 - lying in ſuch a meadow without any bounding or deſcribing of it- 
If parceners have made partition of their land , that the one 
| ſhall have it from Lammas to Eaſter to her and her heires, and the 
| 17 SRELE other ſhall have it from Eaſter to Lammas to her and her heires, or 
| RE. that the one ſhall have it one yeare and the other the other yeare 
4, SEE! alternis vicibus : Or if they have two Manors deſcended,and they 
32} agree that the one ſhall have the one Manor one yeare,and the 0- 
ther the other Manor the ſame year, and'the next year that he that 
had the one ſhall have the other alterns vicibus for ever ; in theſe 
| caſes the parceners may either of them make a feoffment of this 

4 land or Manor. 

If there be any leaſe for life or years in being of that land or 
ching whereofthe feoffment is made,and he that hath this leaſe for 
»ofl:ilion of life or years, or in his abſence his bailife or ſervant keeping in the 
other perſons houſe or land whereof che feoffment is to be made doth give leave 
onthe land art and agreethat livery of ſeifin ſhall be given upon the houſe or land 
on aud of the þy the leſſor himſelf or by his atturny,and for this cauſe doth leave 
ans nai the poſſeſſion of the houſe or land, and thereupon livery of ſeifin is 

made;this is a good feoffment and a good livery of ſeifing, and'yet 
it doth not prejudice the eſtate of the leflee. And if the kefſor make 
a feofiment of the land to a ſtrangerby afſent or licence of the leſſee 
the leflee rhen being on the land ; this is a good feoffment. In like 
manner as'it is, where the leſſor doth enfeoffe aſtrangerto which 
the termor doth agree ſaving his terme. And if the lefſor 'make ſuch 


37 In reſpect of 
che preſence or 


fion of the houſe or land,and then he doth make a feoffment -and 
livery of ſeiſin of it,or if the lefſor inthe abſence of the leſſee his 
wife,ſervants and children enter upon the thing in leaſe and make 
| a 


Cap;g? 


Co.ſuper 
Lit. 199. 


Co ſuper 
Lit, 48: 


Co.ſuper 
Lit.4-48, 


Co, ſuper 


Co. 2.32! 
Dier '340. 
18. Peck. 
Se. 231, 
21,79. 
Per k, 
Ser. 320. 
46.E.3-25. 
Bro, Feoff- 

ments de 
terre 68... 
Co.{uper 
Lit. 45. 49: 
52s 


an entry upon the leſſee for life or years as toput him out of poſſeſ- ... 


Lit 


Cap. 
, \ 


 Luit.45% 
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g) A Feofſment? 
a feoffment and livery of ſeifin thereof; in theſe caſes there is a 
good feoffment to paſs the reverſion, for in theſe caſes when the 
leſſee for. life or years doth reenter, the law doth adjudg this to be. 
an arturnment in law. Bur if. a leſſor will enter uponhis leſſee, 
and againſt his will (the leflee being ſtil in poſſeſſion of the land) 
make a Feoffment cf the land and give livery ; this is voyd and can 
nevertake effet as a Feoffment. And therefore if there be a con- 
veyance made of a houſe and land therunto belongings in leaſe,and 
the Feoffor come into part of the land without the leave of the leſ- 
ſce, and there make livery of ſeiſin of that part in the name of all 
the reſt of the land, (the lee: him!f, his wife, child, or ſervant. 

being then upon any other part of che land, and eſpecially if they 

Mee be inthe houſe) this isno good feoftment for any part of the land 

7-1cB.R hyr void for the whole. * And yet ifthe leſſee for years make an 

under-leafe of part of the land 'to another, and the feoffor doth- 
make x feoffment of this part, and give livery of ſeifin upon this 
part,in this caſe the poſſeſſion of the firlt leſſee in the reſidue will 
not hurc the feoffinent or livery for this part, tuz.it is a good feof... 
Couper * ent, Alfo if the leflee give the lefſor leave to make livery and de. 
part.and leave a fervant of the lefſee upon the land ; in this caſe it 
ſeems his preſence uponthe land whitles the livery is made will not 
hurt. And ſo if the leſſee leave the poſſeſſion and leave nothing up-. 
on the land bur his cattell ; they will not keep his poſſeflion, nor 
pre jud ice the livery of ſeilin. | 
21-H.7.9- Tfa leaſe be made of one acreto one, and another acre.to ano- 
Fee ther, and the leſſor make a feoftment of both theſe acres,and make. 
livery in one of them in the name of both acres; this is no good. 
Feoffment for the other acre, for by this livery he is not put out of 
poſſeſſion of that acre.: So if one make aFeoffment of two Manors, 
the one in poſſeſſion and the other in leaſe, and give livery of ſeifin. 
of the Manor in poſſeſſion in the name of both che Manors, this is 
no good Feoffment for the other Manor, neither will it paſs by this 
Feoffment. Soif one make a leaſe for years of a houſe, and after 
- make a Feoffment in fee of the houſe and of a Cloſe adjoyning,and. 
give livery of ſeifin of the houſe, the termors wife and children be- 
ing thenin the houſe ; in this caſe this is no good- livery neither to. 
paſs the houſe nor the cloſe. 
Perk.ce&* Tf leſſee for life,or years make a Feoffment of the land, the leſsor 
Die: 362; being then upon the land and not contradicting it ; it ſeems this is. 
a good Feoffment, and that the preſence of the leſsor upon the. 
land,eſpecially if he doe not contradid it,wil not himder the virtue 
_ of the Feoffment as againſt the Feoffor and all others : but the leſ- 
” ny enter afterwards for the Forfeiture notwithſtanding if he. 
E Þ Ele. | = WA 
wy wo If the husband alone make a Feoffment of the land he hath inthe. 
Me EE: | right - 


Forſeiturey . 
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Jointenant . 


P rerogative, 


Outlawed 
perſons, 


4.In reſpet 
of the manner 
of making of 
It, 

Reverhon, 


AF coffment : 


right of his wife , or that he hath jointly with his wife , his wife 
being then upon the land and diſagreeing co it; in this caſe the 
feoffment is good againſt the feoffor and all others but the wife, 
notwithſtanding her preſence and diſagreement, barthe wife may 
after his death avoid it. | 

If one joint tenant make a feoffment of the whole land, his com- 
panion being then upon the land; by this there doth paſs no more 
but a moity, and the feoffement is void as to the moity of | his 
companion,for the feoffment doth not give his moity, © x0 

If a man enter into my land by wrong, and make a feoftment 
of it to a ſtranger, I being then upon the land ; this feoffment is 
void, for in this caſe the law doth adjudge meto be alwayesin , 
and never out of the poſſeſſion. 

If the King have any poſſeſſion of the land by wardſhip or 0- 
therwiſe,the owner of the land can make vo feoffment of it. And 
therefore if the King be intituled to land by wardſhip , or primer 
ſeiſin after office found after the death of an anceſtor of one of 


his tenants ; in this caſe it is ſaid the feoffment of the heiris 5 


void and paſſeth nothing , for the King is till in poſſeſſion. And 
if it be before office found it will be all one , for the office ſhall re- 
late to the death of the anceſtor, And yet in theſe caſesthe 
feoftment is good againſt the heir himſelf, and all others beſides 
the King If the heir before office found, enter and make a feoff- 
ment,and then the King doth pardon the feoffee ; inthis caſe the 
feofiment is good. And yet ſuch a feoffment after office with 
a pardon is void; And thelike law is if the entry be before 
office, and the pard on after the office; for this is void alſo. But 
if aman be outlawed for debt ortreſpaſs, and thereupon the 
King hath the profits of the lands; in this caſe the owner may 

make a feoffment of this land notwithſtanding: | 
Divers perſons cannot make a feoffment but ic muſt be by deed, 
as corporations and ſuch like : Alſo divers things cannot be gran- 
ted by a feoffment , but the feoffment muſt be made by deed,for 
a feoffment cannot be made of a reverſion of land,but it muſt be by 
deed. But a leaſe may be made of land to one for life , the remain- 
der to another in fee, and this may be done without any Whkth. by 
or 


_ word only. Alſo a feoftment may be made of the moity, thir 


fourth part ofa manor,or of a piece of land without deed. And yet 
if one be ſeiſed of a manor, whereunto an Advowſon is appendant, 
and he make a feoffinent of z acres parcel of the manor, together 


with the Advowſon to two men, Habendum the one money wth oy 
erzin.this 


Advowlſon to one of them,and the other moity to the ot] 
caſe the feoffment cannot be well made unleſs by deed. 


Cap,g7 


Perk. $Se& 
220, 


54 SS rs @ tlto ro 


Perk Se&, 
21g. 


Perk. Se& 
219.Bro, 
Feoffment, 
3-17.21, 
Hyg.7.2.H 
6.5.4.H.9, 
Stamfk. 
prer.Regis 
40, 


Fit'z Faits 
& Feoffe- 
ments 32» 
See Grant 
Numb. 4+ 


Lie,: $e&, 
' 60. ſuper 
Litz,490- 


If a leaſe be made for five years,on condition that if the leſſee pay Lie $8: 
to the leffor within the two firſt years ten pound, then that be a 350. 
% | ave 


its 


ef 


Cap'I, | 
have the land to kim and his heirs, or otherwiſe bit for five years; 
ia this caſcif livery of ſeiſin be made to the leflee before his entry, 
thisis 4 goad feaffinemt:. Er fe de milibas, © 


ir.Se&, 
5 .66. 
Co.ſuper 
Lit.323 
Ped. & 
Srud+3l. 


New 
terms of 
the law. 


Weſt.2: 


part Syn b. 


Sect.251, 
Co,\uper 


Lic4b. * canmeances. Add it'was fitt infented 35 an open and notorious 


-aQtrcorhisend ,'4hd thr by this means the Coney might take 


Coſuper. 
Lit.a8, , : 


Bro Co 
ſtates 4, 


29, 
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AFrvdſſinar. | 
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-Every Feoffment'aifo, whether it be made by'deed or withour 


deed,muſt be made with livery of ſeifin,and this livery of ſeifin muſt 
be made accor ding to the rules of livery-'and ſeifin herein after 


laid down,forthis 1s of the efſerice of a Feoffment,and a Feoffment 
15 not accounted /perfeR untill livery of ſeifin be made, for untill 
then the Feoffee hathionely an eſtate at will in the land , and the 
Feoffor may'put/bitm out when he will. ' And if either of the par- 
ties die before the livery of ſeifin b&made, the Feoffment is void, 
and no warrant of atturney to make livery'can be executed after 
the death of the Feoffor or Feoffee, neither is there any remedy in 
this caſe to get the aſſurance to be madepetfeR, but ina Court of 
Equity. But in cafe where there-are maily Feoffees,there the death 
of one or ſome of 'them-wifl not hinder che livery, bnr it may be 
made to'him or thetn that do ſurvive, we muſt ſee therefore inthe 
next place what this livery of ſeiſin is. a 
Livery of ſeilin, or giving of poſſeſſion is a folemnity or overt 
cecomony required by Liw,and ufet! for che paſſing of lands or te- 


> 


nements corporal, as an &videtice 0t reftimotiial of the willing de- 


F\ 


/ parting by him that makes the livety fromthe thing whereof livery 


is made,and the willing acceptance thereof 59 the other party. And 
this is as ancient 48a Feoffmient, forno feoftment is made withour 
hyery-of ſeifin.albeit/fivety of ſciſiti'be ſometimes made upon other 


notice-how- ans do paſs from man to man, and who is owaer 
thereof,that ſuch as have'tirle chereunto, may know againſt whom 


Livery of lc 
lia. 


Rquitys 


goLivery of 
ſcitin. Quid. 


to bringTheir aRtiotizand thar orhers may know that have cauſe, of - 


whom to take leaſes,and of whom to require wardſhips, 8c. And 
dy cbis mheadsof che rifle come in queſtion , the Jury can the betrec 


. tell in whogtthe right is. And of this livery of ſeifin there are 
'two kindes., | 1; Alivefyit deed. 2. A livery inlaw called a live- 
ry.within view. - The livery in deed is when the Feoffor,donor,&c, 


by himſe}f;or another taketh the ring of the doore of the houſe, 
or a turfe; or wig of che land;' and deliverech the ſame upon the 
land unto the:Feoffee:donee,&e.inthe'name of ſeifin of the houſe, 
or ſeifin 6f: che laid; * Atid -thisis done ſometimes by the parties 
themſelves if chey be preſent, and ſometimes in their abſence by 
their-atturnies of procuritors. The livery in law,is where the Feot- 
for ſaichtorthe Feoffee being in view of the land, I give you yondec 
houſe toyou an your heits, goenter 1nco the ſame and take pol- 


Por, 28, ſefſipn thereof accordingly,or the like. | 
_ Becauſe this manner'of conveyance by Feoffment is ſo ancient, we. RETEINOn 
1 | Þ therefore  * 
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therefore this eeremony(being inſeparably incidedt tou feoffinent) 
is much favoured in law : And therefore it 45;expounded-and'tak en 
ſtrongly againſt him that doth make ir, and.beneficially-for; hint 't 
whom it is made... And for this cauſe.it wqrketh.natboely toxtranſ. « 
mic the preſent eſfate, Pg aMo-c0 bar all preſent.and future righes 
and poſhbilirtes, If therefore.one make a leaſe for life to 7. $, the 
remainder to the right heirs'of .Z-D (which.7 D is. then living ) Corg. 92, 
and give livery of ſeifin agcording to the deed ; -in this cafe albeit —_— 
he in remainder be nor capable gf this. remainder, yet by the livery <2. 5 2%. 
it ſhall paſſe our of the, feoffor,,and , ſhall be in Abeyance during _ - 
the life of 1. S.; Soif a feofiment be made-to, ene, & hered;bas, Cofoper 
without the word ['$#jc,Jand livery of ſeifin be tnade of the deed'; **® 
this livery perhaps may make. the eſtate good. fl: 


*L&12 : : 


8 Wherein & Livery Of {eiljnis needfull, and muſt, be;had and made in all caſds 


; : 


in what caſes where any Ree of tee ſimple, fee-taile,. or for a:mans.0wn_ 0f #5 


it is requiſite, 
O: nor, 


nother mins. life 1s made or granted by. writing, or word iti-the 
coutitry,of any lands or tenements corporal. And ſo alſo where'one 
doth make leaſe of land to another for.years, the remainder to 2: 
ranger ve tee {im le, fee tail;or for life; intheſe caſes livery of ſei- 
ſin muſt be had 260 ſpade tothe leſſee fog years, oreiſe nothingwil 
paſſe £0, Hirh; i. remainder ;, and erthe leaſe for yeares will be 


ood WbE to Gare rn IT . 4c; Cofuper 
good.” And ſo allo where, leaſe for, yeares is made upon con Liv. : 


«08> 


_- 


dition that if ſuch a thing happenthe leſſee ſhall have the fee ſim: 
ple ; inthiscaſe the letſee muft. have livery . of. ſeiſia before his:ens © *. 


a 


try, otherwiſe the eſtate.will nor increaſe, And ſp alſo if the King ry 1, 


make a feoftnent of the land ,; be. hath-in. the :right of the. Duchy. 2:9; 
of Lancaſter, that is not within.the County Palatine ;-in: this caſe - 
livery of ſeiſin muſt be'made as inthe caſe of a. SubjeR:'iAndiifi 
all theſe caſes where. fivery of ſeiſin is requiſite and it. is not made; 
there doth paſſe no eſtate by the conveyance,but aneſtace atwill at 
the moRt: DRIER Boy EE ue nad e; 9 
Bur livery of ſciſn is not meedfull,or requifice to:be- had''and © dy 
made in caſes where any. eſtate of fee ſimple, fee tail, or-for life og 


is made or granited of any lands by matter of irecord, as by the ©'*r* 


Kings Letters Patents, Fine, Recovery, Deed-indented and inrol- ned 


led, and the like; noris it nevntens where any. ſach. eſtate is' cre- 
ated by way of covenant and r ſing of uſe; by way iof Exchange, 
Indowment ad oft:#n7 Eccle/iez0r ex, A fſenſu-parri;nor is-it need= 
full where ary ſuch eſtate is paſſed or granted .by way of Surren- 
der, deviſe, releaſe, or confirmation, or by way. of increaſe or exes 
cntory grant ,, aswhen the fee ſunple, is granted to the. leflee: for 
life or-yeares in poſſeſſion ; neither is.it requiſite. or-can- be made. 
where any incorporeall hereditaments, as reverſions, rents, com- 
mons, or the like are granted in fee ſim ple,-fee tail; or for life : for -- 
wn ſome of theſe caſes there.is anatturnment to be-niade that doth- 


lupply.. 


Cap! 


Ow Moat 


pay SY 


4 | gs 

perc.Set Livery Of ſeiſin may and muſt be made either by the party him- 
co.fuper ſelfe that maketh the eſtate;or if it be a livery indeed, it may in his 
pigs abſence be nate by his atturny ſufficiently authorized by writing. 


9, How it may 
and muſt bee 
made. .And 


NES Ce. Nt re En #-- ANENNNES ; whar ſhall bee 
And hethar may make an eftate, to the perfeion whereof livery (;q 


a good 


is requiſite, may himſelf and in his own right make livery there- Livery ot ſci- 


- -upon:: and if the right of another, and as atturney to another;ſo 
divers that cannot make any eſtate may notwithſtanding make live- 

ry of ſeifin;” And therefore the busband albeit he may not make a 
feoffment in fee; or leaſe for life, &c. of land to his wife,yet he may 

as an atturny make livery of ſeifin to her upon a conveyance made 

by another, And ſo alſo may the wife upon a conveyance made to 

the husband or her, And ſo alſo Monks, Infants, Aliens, and ſuch 

. like perſons diſabled to, make Feoffments,&c . may notwithſtand- 

ing make livery of ſeifin as atturneys upon conveyances made to 

Co.fuper others. - Arid fo likewiſe may he in remainder in fee make livery to 
wt.4%49 rhe leflec for years. Er ic de ſmilibus. And this livery of ſeiſin 
may and muſt be made to the party himſelfe that taketh the eſtate, 

or iti his abſence to his atturney or procurator ſufficiently authori- 

Dierzs. -' Zedt and in this caſe any one may be anatturuey to take, that may 
ee per. de an atturney to give livery. 1fa Feoffment be made to divers by 
359. | deedaand livery of ſeifin is made to one or ſome of them; this is a 


©, 5-95. good livery to execute the eſtate to them all. But if a Feoffment be - 


made to divers without*deed, and livery of ſeiſin is made to one 

or ſome of them in the name of all the reſt ; inthis caſe the Feoff# 

ment is good to execute the eſtate in him or them to whom the li- 

very is made & void as to the reſt:If a leaſe for years be made to 4 

, Cooper GEM without deed, the remainderto Din fee, and livery of ſeiſin 
* is madeto 4orB ; in thiscaſe this isa good livery to make the 
remainder to paſſe to D. But if a leaſe be made for yearsco A, the 
remainder to the right heirs of 7 S in fee, 1 $ being then li- 

vieg, and livery of ſeifin is giver'to A, this remainder is void : for 

Perk. 40, 116930 Eſt heres vivents.One joyntenant cannot make livery of ſeiſin 
#247 to his companion asa tenant in common may. And a lefſor cannot 
Te P 2 make 


fin. Or nor, 


1]1n reſpc> 
of the per- 
ſons thar 


 makeit,and 
ro whom it 


is made,and 
the qualiry 
of their e 
itate, 
Woman co- 
veit Intant. 
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Sa 016 | make livery of ſeiſin.to his leſſee for life'or PR3es. ee before Name. 4-. 
11-1. 8k In reſpe& of Tnall caſes where this ceremony is requilice, whether it be done 
ik raade, * Oy he pattiesttemnſ ta perion or thicls deppoca.th mult HeHonE- 
Ma apes and made; .in the life time-of t] E feoffar ,do "or, or lefſor ) Ge, Ll the 
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life time of the feoffee,donee, or leſſee , for i either of cheat die,it 
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1740} bi cannot be done- afterwards, neith=r can a, warranc of atturney 
| BED be made to deliver ſeifin after the death of the Feoffor, 8&c. But- if. 
b BE? rhere be more feoffees,donees,or letſees,then one ; in ſuch caſes al-, 
4: \ beit all ofthem die bur one,thelivery of ſein may be made co.that. 
qt one that doth ſurvive, and it will be good co. hjm to. gxecute che e- . 
1771 ſtate inall the land, And ſoit is if there. be a warrant of. accurney, 
V0 made by a Corporation aggregate, as a Mayor and Commonaltys 
ji | Deanand Chapter,or the like, to give livery of ſciſin; in this caſe 


the death of the Mayor,8c. will nor, determine the authority; and. 
448 therefore tn that caſe che livery of ſeifin may be made after his - 
| OUR . death. 2. If ir be a leaſe for vears with a remainder over in fee, the; 
(6:6 {LUN livery muſt be made to the leſſee for years before hisencry,or ar the F599. 
time when he doth encer for that purpoſe; for afterwards it cannot verk.5c8. 
| kaver be made. 20d ſemel menm off amplins menns «fſe non poteſt; Que- **? 
realſo), whether the law be. nor ſo1nall other caſes, and let men | 

Fl take heed they do not (as commonly they dg) enter into the land. 
{/ FREE before they have livery of ſeifin made thereof unto them. And yet 
116 NET it ſeemsthe livery of ſeiſin is good when it. is made afterwards, by 

1 3 (208 Co. 2.55- 3. It muſt not be made before the eſtate begin : For if ©o-ſuper 
aleaſe be made for years to begin at Michaelmas with a remainder cache 
over,and the livery of ſeifin is made before Michaelmas ; this live- 
1% THT ry of ſeiſin is void, for if a kvery work at all, ic muſt work preſent- 
| 110m | / nad ſo it cannot in this caſe, becauſe it is before the eſtate doth 
Lt 1; | )eptn.. - | 


[ i [2 3- In refpe& If aneſtate be made of divers pieces of land in divers villages in "ming of 
| of che place, or the ſame Coumty ; inthis caſeche making of livery of ſeiſin of. and ver:. Se#- 
ih thing Yong inany part thereof inthe name of ail che reſt, or of one parcel ac- 5 oy 
* ma” cording to the Deed, albcit he doth noc tay in the: name of, &c. $:ud. 3: 
ſufficeth for all, if all the pieces be inthe granto:s poſſeſſion and-C- _ 
Qut of leaſe, But if the pieces of land le.in.divers counties, or 1n erk. SeR; 
ſj | the ſame county , and they be i:- leaſe, or ont of the poſſeſſion; of 2: feos: 
| | | the Feoffor contra, for in-thar caſe che maki:;g of livery in.one part menrs &. 
if A: inthe-name of all the reſt,is nor ſuthicienc for ihe reſt ; for in this ***""" 
1Þ!} j ThE caſe itis requiſite that livery of ſeiſin be made upon and inſome of 
& BT the lands.in both counties,and upon every parcel of land that is out 
: 1 TWþ of poſſeſſion, or at leaſt in ſome parcel of che Jand in the occupation- 
iK | |: | of every ſeveral tenant.. And yer if one part of a Manor bein one: 
FF } county,and-the other part.in anocher county in. view of that part;in. 
OD |* this caſet ſeems livery of ſeifn in the one part in the one county in- 
#: F188 view ofthe other part inthe other county,is good &lſuffices for all. 
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Soifthe ſcite of a Marior liesihone Connty,, #hll the reft of thic 
Manor in another County; in-this caſe the making of livery in 
the ſcite of, the Manor is ſufficient for. the whole Matiior. If a 
peck5et, Feofiment be made of the Manoy of Daleif Sale; thewhich Manor 
338 dothextendinDale afdSale,and livery df ſeiſtn is made accotdity- 
ly inDale only,” and notin Sale alſo: by this Feoffment there'doth 
».H.9. 5, Paſs no more of the Manor but: that which is in Dale only. 1f1 


perFro- be ſeifed of one acre infee,and'of another acre for life, and I make 


Wicks 


a Feoffment.of both acres, :and make livery: of ſeiſfin in that acre 
whereof I am. ſcifed in Fee , imthe tianie of both actes;in this caſe 

/ it ſeems this ſufficeth co paſs both the atres.* ' * Butif 1 be ſeifed 
. of one acre in Fee, and poſſeſſed of another acre for years, and 1 
make a Feoffment of both acres,and livery of ſeifin on that acre on- 
ly whereof I am ſeiſed in Fee in the name of both the acres contr, 
for this is-as if .L make a Feoffment of land whertof I any ſeiſed;and 
Firz.Faics. of Other-land wherof I am nor ſeiſed}8c.If F be ſeifed of two acres 
& Feoft-". of land;and let one of them for years, and then make aneftate of 
both of them to another , and makelivery'of ſeifin inthar I have 

_ inpoſleſſion, inthe name of both-the- acres ; this will not ſerve 

to paſs the other acre , but livery! muſt-be made inthar acre alſo. 

__ Andaccotdingly it was agreedjm a cafe in the Kings Bench, H:/. 
ME {iz,xthich was, that a maniwvwas feiſed in Fee of a Manor, and 
gue verſus Other lands called Groves,and'hermate a Feoffment-of it*'( Groves 
Jefferies. being then in leaſe for years)anda letter of atturney co give livery, 


and the atturney made livery-of the Manor in the name of the rei, 


the leſſee being ſtill-in poſſeſiowbkt Groves;*n'this cafe it was a- 
greed'that this was no. good Feoffmenit for Groves; ** if - 
pe: ſeifia is moſt aptly to be made of and inthe houſe in the name of 
the reſt, and-at the dore of the houſe, &c. And when 2 Feoffmenc 
is made of a Rectory: or: Parſonage,, -the livery of ſeifin-may be 
made inthe Parſonage-houſe;;; oviF there be nothouſe, it may be 
made uponthe Glebe, -or if -chete be neither 7 it may be made ac 
the ring'of-the Church dore. 11 | | 44 
*ee befor © _ IN the making of every livery of ſeilin it is requifite that all per- 
Namb, 4 ſons that have any lawful eſtate and poſſeſſion in the thing wherof 
livery is $0 be made, asleflees for life; years ,and ſuch like joyn in 
the making thereof, or be removed thence;, for every livery ought 
to bring an-immediate poſſeflion'ts the Feoffee, Donee,&c.' 
If leflec for years make a Feoffment and a warrant of atturney 
0 Bive livery of ſeiſin;and the atturney make livery of ſeiſin, the 
leflor being preſent upon the land and nor contradicting it;it ſeems 
this is a good livery of ſeifin, 0) 0 0 
Borg, ThE Preſence of the Feoffor, Donor, 8c, -upon the land after he 
neus 24, hath delivered ſeifin tothe feoffee,donee, 8c. albeit he {tay upon the 


P* 2 | land 


Dier 362. 


When a Feoffment is made' ofa houſe and land', the livery of 


4.In reſpeRt 
of the preſence 
or polleNion 
of 0tacts. 


214. 


6, Tnreſpet 


Ot rhe marter 


A Feofjmend. vers." 


Livery of ſeiſin may be made of any corporall thing, as Manors, co-fapee 
houſes, lands, medowes, paſtures, 'woods, chambers; or the like. ©*.49- 


whereolitisto And theſe things therefore are ſaid to lie in livery.'Bur of ifitorpo-- 


be madc. 


6. In reſpect 


rall chings, as rents, advouſons; commons, Eſtovers; and fuch like 

things, livery cannot be made. And theſe things therefore are ſaid 
toliein grant, and not inlivery; And therefore' when a livery. ts 

made of theſe, »:/ operatur. See. more above, Namb.a. TRE 

_ Toevery good liery of ſeifin is 'xequifice either ſuch:an a&as the Co.9.137. 


- . . "a | : | Ae tl - : 
of che mann [aw doch adjudge to bea. livery,or apt words thatido amount utn- ,* PR. 


21nd order 0 


making it And 


how livery of 
ſcifin $0 be 
made 


tO it : for a livery.may be good by words without any a&'of deed 49. 


at all. But it cannot be good by an a or deed without any words 

at all : howbeit that livery;that hath an aQ or ceremony in it,is the 
beſt, becauleit.takeththe deepeſtimpreMion inthewirneſfles.'/ * | 

The moſt uſual, formal, znd:orderly manner of making of livery Vt» 

of ſeiſin, is thus, that the Feoffor, Donor, &c, and the Feoffee, Do: par. $c&, 
ne2,&c.if they be preſent,or in their abſence their atturnies,or ſer- 35%; ;.. 
vants that have authority,do come to the door, backſide,or garden 20g. 20. 
if it be a. houſe, if not, then to ſymepart'of :the land where ſcifin 1p" 
ist0 be delivered, aud there in the preſence of many good witneſſes 

co. /hew the cauſe of rheir meeting,openly and plainly,do6 read the 
Deed, or declare the contentsthereof, and of the Letter: of At- 
rucney, if there be any. And then the Feoffor; &c. or his Atturney 

{if it be a houſe)do take the ring, latch, or haſp of the doore (all 

the people, men;women, and children being'out ofthe houſe)or(if 

it be of a piece of ground)flo take a clod of the ground, or a'bough 

or twig of a.tree,or buſh growing thereupon ; : and (all the people 

being out of the ground) the ſame ring, &c. clod, bongh, &c. with 

the Deed,do deliver to the Feoffee, Donee,8c. or to his Atturney: 

and in the delivery hereof do-ufe theſe or: ſome ſuch like words, 

viz, 1 deliver theſe to you-inthe name of ſeifin of all the lands and 
renements contained. in this deed, To:have and to hold according 

to the form and effet of the ſame deed. Or,Ideliver you ſeifin and 
poſſeſſion of this houſe or ground in the name of all the lands con- 
cained in the deed according to the form and efte&t- of the deed. 

And then if it be a houſe, the Feoffee, 8c. doth enter in firſtalone, 

and ſhutto the door, and then he doth open it and let in others. 

And if the feoftment,pifc er leaſe,be made without deed,then they 

do and muſt withall expreſfle the very eſtate it -ſe!f, which the Fe- 

offee, Donee, or Leſſee is to have: as for example, the Feoffor, Do- 
nor,or Leſſor, muſt come to the houſe or land which is to be gran- 
red,and where livery of ſeiſin is to be made, and there muſt by apr 
words grant the houſe or land to him that is to have it in fee ſim- 
ple,or-in tail,or for life(as the agreement is)& in ſeifin therof muſt 


deliver 


land a while,and;do not departand leave the Feoffee;&e; in poſſef- 
fion, will not hurt the livery, See more ſ#pra Namb. 4. ib 


a,” Hot 
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Caps9./ A Feoſſment. Pl 
deliver him the ring of the doore , or a turfe or twig of the land. 

And if the feoffment,8&c. be made by writing,then iris wiſdome to 
indorſe and ſet down on the back of the ſame, how, when, and 

where the ſame is made,and the'names of the witneſſes thereunto. 

co.0.139. BYCA livery of ſeifin that is not ſo exactly made, may be good not- 
Fitz. feoff- Withſtanding, And therefore if the Feoffor, Donor, &c: or his At- 
ments eurney take any thing elſe that comes from off the land, as a ſtone, 
or the ike, and therewithall doth makethe livery. of ſeiſin; or if he 
take a turf,or twig from off another mans ground, & not from the 

ſame whereof poſſeſſion is to be given, 'and deliver-that upon the 
ground in the name of ſeifin; or it he take a piece of filver or gold, 


or a rod, ſtick, or the like, & deliver this-npon the land in the name. 


C054, Of ſeifi 3 all theſe are good deliveries of Teifin and poſſeſſion. S0 


if the Feoffor,E&c: be at the doorf the houſe, or by the land» or in 
- the houſe,or-uponthe land; and after he hath delivered the deed 
he ſay to the Feoffee, Donee, 8c. [Here T.deliver you ſeifin and 
poſſeſſion of this houſe or land in the name of ſeifin and poſſeſſion 
of all the lands'and renements contained inthe deed JOr[ have and 
enjoy this houſe or larid accordin$ to the deed. ] 'Or. [enter into 
 this'land or houſe;'and God pive you joy of it, ] Or | 1am content 


. you ſhall enjoy thisland.} In all theſe caſesthere is a good livery 
- of eifin.. Effie de imilibues. to | 

Bro. feoff. '' If. I being ſeiſed of x houſe in fee; make a Feoffment of it, and of 
ment 2F- (ivers lands to's man thefipreſent with hen rhe farpe, houle, and 
© theredeliver tim the Reed in the natne of ſein of all the 1inds cons 

_  - tainedinthe'detd;in this cafe thisis'a'good delivery of the deed, 
and good livery'of ſeiſjn alſ0;x1beit Tcontinue in poſſeſſion of the 
Peck Seas. houſeſſtill and go not out of if, ,And if 1 be Lrd of a Mannor, and 
mn” lying fick within fome' part, ol the Nanor, . make a feofiment .of 
the Manor,ard deliver che deeld co the Feoffee,ſaying ro, him, I will 

that you take ſeifin preſently; and thereupon.command all my te- 
nants-of: the Manor to atturn to; him','and they do ſo; thiis is a 
Perk.Se&, $00d livery of ſeifin. So if 1 make a deed,and afcer 1 have read it, 
05. ... being upon the land, THeliver'itito the Feoffee, Danee, 8c.and ſay, 
Here 1deliver you thisCharteras ny deed, in the name of ſeil:o 
of all the lands therein'contained, or the hke ; this is a good deii- 

_ very ofthe deed and of feifin, Bur if I do only ſeal and deliver the 

deed upon'or in view of theland wichout ſaying or doing any 

* Crom- more ; this will not amount to a1l.very of ſeifin. *- And the: efore 
*eda it'7 man make a Feoffment with'a letrer of Acturney to give livery 
in the Ex, Of ſeifin ;* and then hedeliver the deed upon the land ; this is no 
net good making of livery of ſeiſin. And ſo alloifthere be no letter cf 

| Atturney. | _ © OM 

Co.6.26. If Tbe ſeiſed ofa houſe in fee, and being in the houſe, ſay to 
T $, Here 7 S, Idemiſe' youthis houſe for term of my life; this 
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Cap-91 A Feofſment, * 217 
body capable of a freehold to take by the livery , for if it be mide 

 _toaleſſeefor years the remainder to the right heires of 71S and 

gen, T7 8 isthenliving, it is void. 5. The feoffee &c. muſt enter pre- 

16, Perk. ſently;for-if either the feoffor, donor &:. or feoffee , donee &c. 

52-24: die before/'entry; the livery cannot be made good. And yet if the 

& fcolf- narty dare not enter for feare, inthis caſe if he claime it only , and 

mens: 47* doe not enter it is ſufficient, | Das toe 

Co. ſuper Livery of ſeifin in deed may be made or taken by the deputies or ry of ſciſin 

ig ; atturnyes of the parties, and this livery by themisas good as that made or taken 

Co.9.55 livery of ſeifin which .is made by the parties themſelves ; and that by an atturny 

erwesof a\ſq ag ir ſeemes albeic the parties themſelves be upon the land at f12l! be good. 


law.tit. : : | "Ig h 
reg che time of che making thereof if they doe not contradi& it, But apwagh 4c 


in the making of this livery care muſt be had, 7. That therebe a _ 4 OR 

| deedoffeoftment,for otherwiſe a letter of atturny to deliver pofleſ- ficient. WALES 111 | of. 7 

. fionaraileth nothing. 25 That there be a good authority in wri- nt | 
» The opi- Ling, Which may be either in the deed of feoffment it ſelfe, * whe- 
nionthere. Ther it be Poll, or Indented, and that albeit the atcurny be not par- 
fore in Co. . F.. py | | | 
ſaper Lir. Ty LOIt,Or elſe by a ſingle deed beſides the feoffment &c. 3. That 
5:6 2» theatturny doe purſue his authority at leaſt in the ſubſtance and 

; held nor Effet Of it; 4; 'Thatche atturny doe it inthe name of the feoffor, 
wb law, doner &c, who doth give the authority: 5. That it be done in 

the life time of the parties. But a livery inlaw may not be made Wn MT AT 

by an atturny., Andtherefore if a letcer of atturny be to deliver Ls \) 

ſeifin generally and the atturny by/virtue thereof deliver ſeifin in *:' 3h8! 390 
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view; this livery of ſeifin is void®: 
F:oFceff- If an Infant, or woman covert make a feoffment and letter of at. Infant, Wo- 


ents.25. H DE E j ll { Why 
Afcpt- 4, FLrny t0 make livery, and the atturny doe ſo; this is void, for they 933 covet 1:3. "ORR LN Rik 


Peck. Se&+ Are not able to give ſuch an authority, And if a man whiles he is 
23. 


EE 


| 
| i WY Vi 
of ſound memory:make a feoffment with a letter of atturnyto give | 1 TRAM ME 
livery and after. he become paralyrique and fo dumbe but by ſignes } 80H A 
he doth declare himſelfe to be willing to have livery of ſeifin made, 3.1 OA 
and it is made; this is a good livery of ſeifin, But if a letter of at- vl FE 
turny be made to deliver ſeifin of certain land by one that is de n0» Denon ſs 4 
ſane memorie, and the deed of feoffment was made whiles he was of memorie. 
ſound memory,andafterwards he doth cometo his memory, again, 
. and then thelivery is made upon-the firſt warrant without any new 
; aflent &c: in thiscaſethe livery is not g00d. | 
4 _ _ That for the-moſt part which for the manner and order of ma+ 
"OP . Ta ' 
king it is a good livery of ſeifinif ir be made 8 .taken by the parties 
themſejves1s good being made and taken by their atrurnies or de- 
puties that have'a good authority and do well purſue ir, And there- 
fore if the conveyance be made of divers land, and they lie in one 
county, and a warrant of atturny is made to give livery generally , 
and the atturny doth make it inone part of the land in the name 
of all the reſt; this.is a good livery, Ec /ic de irsilib us. 
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enure,and be 
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A Feofjment, Capig 
If a mane ſeiſed of black acre, and white acre, and he make a' _ _ 
deed of Feoffment of both-thele acres, and a letter of Atturney to xi, & + 
enter into both theſe acres,and to deliver ſeifin of both of them ac- | 

cording to the form and effect of the deed, and he doth enter into 
black acre and deliver ſeifin /ecundum formam carte;in this caſe the 
livery of ſeiſin is good, albeit he doe not enter into both the acres, 
nor into one acre in the name of both. Andif the Feoffment bee 
made totwo or more, and the warrant of  Atturney is to make li. 
very to them both, and the Atturney doth make livery of ſeifin to 
one of the Feoffees /ecundum formam & effefinm carte:in this caſe 
the livery is good to both, and yet he that is abſent may wave the 
livery. | ; ; 

And yet ifa man be difſeiſed of black acre and white,and a'wat- co.faper 
rant of Atturney is made to one to enter .into both theſe acres, j55*.25 
and to make livery,and the Atturney doth enter into one acre one- 137,188, 
ly, and make livery of ſeifin there ſecundum forma carte : inthis 239: 
caſe the livery of ſeifin is void forall, for inthis caſe he doth lefle 
chen his authority: $0 if a man make a letter of Atturney to de- 
liver ſeiſin to 7 $ upon condition, and the Atturney doth deliver 
ſeiſin abſolutely : this livery of-ſeiſin is void. And ſoin all ſuch 
like caſes where the Atturney doth lefle thenthe authority and 
commandement, all that he doth is void. But for the moſt pare 
where the Atturney doth that which he is authorized to doe, and 
more allo, it is good for ſo muchas is warranted, andy oid for the 
reſt. And therefore if the letter of- Atturney be to give livery of 
ſeifin to I. S: and the Atrurney giveitto I.S. and W:'S. this livery Pane. 
is good toT.S.and void to W.S. So if the letter of -Atturney be to perLir. 
give livery of ſcifin of white acre only, and. he make livery of white ** 
acre and black acre alſo : this livery-is good for. white acre, and 
void for black acre.' So if the letter of Atturrey be abſolute, and 
che Atturny give livery upon condition, ſome hold this to be good, 
and the condition to be yoid. FT; 

_ If aletterof Acturney be made to two jointly, to make or take Co.fuper 
livery of ſeifin, and one of them alone doth it without the other, ***** 
this is a. void livery. But otherwiſe it iswhen it is made to two 
jointly or ſeverally,for there one of them alone may do it. 

If a letter of Atturney be to make livery of ſeiſin after the death Perk. $e8, 
of another man, and the Atturney doth make livery of 'ſeiſin du- 7” 
ring that mans life,this livery is void. | as 

Livery of ſeilin is ſometimes made fingle,and without any relation 6-6; fu 
to the deed whereby the eſtate upon which the livery is made is p< Lt 4b 
created at all : and ſomerimes,and moſt commonly, it is made with xgoppe! 
reference to thedeed in theſe or ſuch like words [" ſecandum for. 177:75%4 . 
mam carte. In the firſt caſe the eſtate is oftentimes made upon per Lic. «9 
the livery; aud then there may be one eſtate contained in the Fitz/Heof 

| ments, 
deed, faits 23, 
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deed, and another made by the livery, alſo there may paſs more” 
land by the livery then is in the deed,and by this means when there ; 
isa fault in the deed, ſo that the land will not paſs by the deed, it, 
_* may perhaps paſs by the livery : but inthis caſe then there mult] 
 beapt words uſed in the making of the livery, to create the eſtate: 
alſo; as well asto give the poſſeſſion, But where the livery of 
ſeiſin-is made with relation to the deed, thereit muſt take effteR 
according to the deed or not at all, for theſe words ſecundum for - 
mam carte, are to be underſtood according to the quantity and 
uality of the effecual eſtate contained in the deed. And there- 
ore if one makea deed of Feoffment to another, anv in the deed 
there is contained no condition at all , and when the Feoffor doth 
make livery, he doth make livery upon condition, or if the deed 
contain an eſtate to him and his heirs, and he maketh livery of 
aneſtate in tail or for life; in theſe caſes there doth paſs no- 
thing by the deed. And yet if there be apt words uſed to create 
ſuch an eſtate at the time of the livery made : ſuch an eſtate may 
be made by the livery without the-deed, and then the deed ſhall 
be void: Butifin theſe caſes the Feoffor ſay when he doth make 
livery on condition in tail, or for life , ſecundum formam carte ; 
in this caſe there is a good Feoffment made according to the deed, 
and the additional words are void: Soif a man make a leaſe for 
years, and make livery /ecundum formam carte, this is bat a leaſe 
for years ſtill. And if A pgiveland to Z to have and to hold after 
the deathof eLtoB, and his heirs, this is a void deed, and 
therefore if the livery of ſeifin de made ſecundam formam (arte, 
the livery of ſeiſin is void alſo. But if when he doth give livery of 
ſeifin,he give 1t to him and his heirs without theſe words /ecundumn 
formam,&-c.Or if in the making of livery he ſay, Here 1 deliver you 
ſeiſin of this land , to have and to hold to you and your heirs for 
ever, orthe like , this may make a Fee ſimple. And fo if one 
make a deed of Feoffment of two acres , and after make livery of 
ſeifin of four acres': in this caſe if there be words in the livery of 
or ſufficient to make a new eſtate, the other two acres may paſs 
alſo. 
—. 55- Tf A. bydeed give land to B. tohave and to hold after the death 
Greene- Of A.to B.and his heirs : this is a void deed,and therefore if upon 
noods cat this deed livery of ſeiſin be made before the day by the party him- 
159.Jac fdelf,, orat, orafter the day by his Atturney ſecundum forman & 
effetum carte : the livery is void alſo, for it:cannot enter ſo. And 
yet if a leaſe be made for life, to begin i» future, and at, or after 
the day come,the leſſor himſelf in perſon doth make livery of ſeifin 
ſecundum formam carte: in this caſe the leaſe perhaps may become 
4 good by this livery of ſeifin, | 
Leer. Ifanagreement be between two that the one ſhall enfeoff es 
| 7 | | ther 
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If there be a fault in the deed, as by the mif-nam 
for,&c. Feoftee,8&c.or the like:and afterwards the Feoffor, &c, doth 
himſelf in pecſon, make livery of ſeiſin upon this deed tothe Feof- 
fee,&c.by this the faulc of che deed may be holpen and cured. + 

Tf one make a Feoffment to himſelf and another, and give livery Perk. $e8 
of feiſinto the other ; this is a good Feoffment and ſhall enure to 
the other wholly, and he ſhall cake the whole by the Feoffment 


. 


43* 


7H 7 


and the livery, And ſo if che livery be made to one that is capable, 
and to another that is not capable ;z he that is capable ſhall take 
the whole,and the other ſhall have nothing. Soif a Feofftment be 
made to two, and one of them die before the livery is made, and 
after the livery is made to the ſurvivor ; in this caſe the livery ſhall 
enure to the InevIor ON: and he ſhall have all the eſtate thereby. 


So if a Feoftment be ma 


e withour deed to a corporation,and to 7. 


S. and livery is madeto 7.S.alone; in this caſe 7, S, ſhal have the 
whole, and the Corporation nothing at all. 


If a Feoffment be made to four,and livery of ſeiſin is made to one, 
eweor three of them; this ſhal enure to them all. Buc if the Fe off- 


ther uþdon condition for ſurety of money; and afterwardslivery of | | 
ſeiſin is made generally withour any ſach condition ; in this caſe. ix 


is ſaid by ſome, the eſtate ſhall be on condition ſtill. - 


ing of the Feof. Pk. 


304.203, 


No 


Dier 35. 
10.E.4.1! 


ment be without deed, it ſhall enure to him wholly to whom the Co.5-55. 


livery is made. 


And if 6ne of them give warrant to the reſt to 


take livery for him, and they do ſo : this thall enure to them whol- 


ly,and not to him ar all for any part. : 


If the tenant make a Feoffment to 
livery of ſeifin to the other 5 this ſhall enure wholly to the other | 


untilithe Lord agree to it, and then to them both, 


If one make a deed of Feoffment of one acre of land to A.and his Co.'faper 


his Lord and another,and give 10,8,4.12. 


heirs, and another deed of the ſame land to A. and his heirs of his ©* ** 
body , and deliver ſeiſin according to the form and effe& of both 
deeds; in this caſe it ſhallennre by moities, ;- he ſhall have an e- 
face tail, and the fee ſimple expeRant in themoity, and a Fee 
{1mple in the other moity. PO ER I oy 

If two ſeverall deeds of feoffment be made to two ſeverall per- 
ſons. of one and the ſame thing ; he that can get the ſeiſin firſt ſhall 
have it. Rem domino vel non domine venadente dnobus, Injure eft 
potior traditione priya 


If leſſee for life make a Feoffment,and a letter of Atturney to the Co. 
lefſor to make livery,and he doth make livery accordingly; in this 


caſe this ſhall not enure to bar him of his entry upon the Feoffee 
for the forfeiture of his leſſee. But if leſſee for years make a Feoff- 
ment in Fee, and ſuch a letter of Atturney to the leflor, and he do 
deliver ſeiſin accordingly ; this livery ſhall bind him, for it ſhall be 
ſaid as in his own right, becauſe the leſſee bad no free hold where- 


of to make livery. | if 


er 


53. 
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Cap.10.. A Bargain and Sale. 
coſupes Tfa leſſor make a Deed of Feoffment, and a letter of Atturney to 
i, 5*- thelefſee for years to give livery, and he doth it accordingly ; this 
ſhall not be conſtrued to extinguiſh or hurt his term. See more in 
Expoſition of Deeds. ſupra, ch. 5. 
And ſo. we come to another kind of Deed of Common Aflu- 
rance, called a Bargain and Sale. yy 


—_—_— — 


Cnuap. X. 
Of a Bargain and Sale. 


Terms of His word doth fignifie the transferring of the property of a 

Pons 4. thing from one co another upon valuable conſideration. And 

Co-3,35, herein only it doth differ from a GifcKhat this may be without a- 
ny conlideration or cauſe at all, and that hath always ſome merito- 
rious cauſe moving it, and cannot be withont it. This word alſo is 
ſomecimes applied to the aſſurance or conveyance whereby this is 
done and made, which is called a Deed of Bargain and Sale ; for 
this may be done by writing or without writing. 

Terms ef And ſometimes this is and may be of tands,tenements, and here- 


te L:w. ditaments, and-to this the term is moſt properly applied. And 
Plow. ot . | 


Co.2.35, Chen it is ſaid tobe, where a recompence ts given by both parties 
to the bargain. As where one doth bargain and ſell his land to 


another for money; in this caſe the land is a recompence ts the one: 


for the money,and the money to the other for the land, And this 

now alſo is become one of the common aſſurances of the kingdom, 

*r6- <>, * 10 that ſuch an aſſurance 'may now be averred to be fraudulent 
Init Hide Within the Stacute of 27 Eliz. as wellas any other aſſurance, a 
2.54, Fentmay de referved upon it, or a condition madeby it, as well as. 
. by any other kind of aſſurance. And fomerimes this is and may 

be of: moveable things,as trees; corn» grafle, oxen, kine, houſhold- 


ſtuffe; and the like : che property whereof is- and may be altered 


by this kind of conveyance, as well as by gift or grant, And this. 


Terms of kind of bargain and fale is that which is commonly called a Con- 
the Lazy. | 


Ppt tract : which largely taken, is an:agreement betweEn two or more. 


concerning {omething to be done, whereby both parties are bound 
each to other, or one is bound tothe other. But ſtrifly it: is- the 
buying and ſelling of ſome perſonall goods. whereby the. property 


x. Birgain and 
Sale, Quid. 


2. Quotup.ex. 


is altered. And in both theſe caſes he that: doth ſell is called the Burgainor, 
Bargainvr ; and he to whom the ſale is-made,, is called the Bar- Bargaince, 


Sainee. | 


<.$; 94. Theeffe of this is to transferre the property,and this-it will as 3. The ef: @: 
114-3 effecually doe as any otherkind'of' conveyance whatſoever. And of is. 


therefore the bargainee of a reverſion. howſvever he may _—_— 
2 | Ne-- 


yy. —_—— ” » 


4 O 


f what 


things a bar- 


gain 
may 
not, 


s. What ſhal be 


ſaid 


barg 


quitite ro make 
ſuch a bargain 
and (ale, Or 


not 


and ſale 
be,Oc 


a good 
4in and 


Ol lands. 


them to another ; 


good bargain and fale. 
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 Bargain'and Sale: 
benefit of a condition upon the demand of-a rent without *piving 
notice of the bargain and ſale tothe leflee. - And howſoever if e7. 
conuſee by a fine of a reverſion before atturnment of the tenant, 
bargain and ſell the reverſion to PB, that B cannot diſtraine for 
this rent , until he can get an atturnment of the tenant ;' yet'the 
bargainee ſhall have benefit of a condition as an aſſignee within' 
the Statute ofzH.8.And it ſeems he may vouch by force of a 
warranty annexed to the eſtate of the land , becauſe he is in part- 
ly in the per, and partly in the poſt, _ 

All thinzs for the moſt part that are grantable by any other way 
from one man to anather are grantable,and may be transferred b 
way of bargain and ſale from one to another. And therefore lands, 
rents, ad vowſons,commons:tithes, profits of Courts, and the like, 
may be granted by way of bargain and ſale in fee ſimple ,- fee tail, 
for life, or years. And all nfanner of goods and chattels, as lea- 
ſes for years, wardſhips, cattell, corn, houtholdſtnaffe, wood, trees, 
merchandiles, and thelike, are grantable by way of | bargain and 
fale. But ic ſeems Efſtovers, and ſuch like things de #ovo,and that 
haye not eſſence before, are not. grantable by way of dargain aud 
ſale,as they are by way of grant or leaſe, an 
24m and ſale of ſuch things is vard- 
any. eſtate of Free hold or inheritance, 
of bargain and ſale, the ſame muſt be made by a writing or deed 
indented, and cannot be made by word of mouth only, as a leaſe 
(ale. aad what for years, whether it be created de #ovo,or be in efſe before, may 
tbings are re- be, But lands in Loxdox J by a ſpecial Proviſo within che Statute, 
may be bargained and ſold-by word of month , without any wri- 
ring. 2 The very words Bargain and Sell, are not neceſſary to a 
goed bargain & ale, for words equivalent will ſuffice to make land 
paſs by way of bargain & ſale; And therefore if a man ſciſed of land 
1n fee, do by deed indented,and by the words alien, -or grant, ſell 
or if ſuch a man covenant to ftand ſeiſed of his 
land tothe uſe of another, and theſe deeds are made in conſidera- 
tion of money, and the deeds be after inrolled ; theſe will amount 
to good bargains and ſales. And if a man by a deed indented and in- 
rolled in con{ideration of ten pound paid to-him-by the words, de- 
miſe.and grant, paſs his lands to another for twenty years; this is a 
3. There muſt-be ſome good conſiderati- 
on given, Or at leaſt ſaid to be given for the land. And therefore 
if A(for diverſe good conſiderations)? or (in conſideration that the 
bargainee' is bound for the bargainor, and for diverſe other good 


d therefore that a bar- 


e hade of land by way 


Cap..r oh 


See Weſt 
Symb . tit, 
Bargain & 
Salc. 
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per Yel- 
VErton; 
Stat. 27. 
$.ch. 16. 


Co. $8.94. 
7: 49,2,36 


Co,l . I "7%, 


a Ward 
verſus 


cauſes)® or(for diverſe great and valuable conſiderations) bargain -*=b<* 


2nd'ſell his land by deed indetited and-inrolled:to'ZB and his heirs; 37.5 
. nihjl eperarur.But if in theſe caſesintruth there be money or other 54% 
good.confideration given,albeit it.be not expreſſed upon the de 


r aſche 
37.Ebe- 


Adjudged 
Dier 3 


the 
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Cap. fo. Bargain and Sale. 223 
. the bargainee may averir, and being proved the bargain will be Averment. 
god. Andifthe Deed make mention of money paid, asin conſi- 
[eration ofan hundred pound or the like, and in truth no money 
1s paid, yet the bargain and ſale is good. And no averment will lie 

Bir 56+ againſt this which is expreſly affirmed by the deed. And if the deed 
mention and ſay (for a certain ſum of money ). or { for- a certain 

$7 4% competent ſum-of money,) theſe are good conſiderations. 4.There 

needs no livery of ſeifin or atturnment inthis caſe. And therefore 
if one bargain and ſell a reverſion by deed indented and inrolled 

_ for good conſideration ; the reverſion will paſſe without any at- 
turnment of the tenant. And if it be onely a leaſe for years of a re- 
verſion that is granted, there needs no atturament nor inrolment. 
Andin caſe. of a bargain and. ſale the bargainee is in actuall poſleſ- 
ſion before any entry:, ſo that the leſſee may attarn to the grant of 
the reverſion, as hath been ruled in 47:itrozs caſe, Hich.1 8. [ac. is 
Car Ward, by the two chiefe Juſtices and the whole Court. And 
yet I think he hath not ſuch a poſſeſſion as to bring any poſſeflory 
ation for treſpaſle, or the like, untill-an aQuall entry ;. for where 

Co.5, 112" the Statute of 27.H, 8. of uſes provides,that the actuall puſlelſion 

 -* ſhall be adjudged accordingto the uſe, yet-it ought to have a cir- 

star.27,.H, Cumſtance which is requiſite by the common law,viz. an aQtual en: 

Ps try indeed. But there muſt be an inrolment of the deed in caſe 1,1, 
where any freehold doth paſſe, for it is provided, That nolands Where neceſ- 
(except .in ſome, Corporations onely) ſhall pafle from.one to ano+ ſary. And how 
ther by any deed whereby any eſtate of inheritance or Freehold it wult be 
ſhall be made ortake efte&in any perſon or perſons to be; made nw. 
by reaſon only ofany bargainand ſale thereof, except.the ſame be 
made and done by writing indented, ſealed and inrolled,in.,one of 
the four Courts. | the Chancery, . Kings Bench, Common Pleas, or 
Exchequer, | or elſe within.the ſame County or Counties, where 
the lands ſo bargained and ſold doe lie, before the {ſos Rotwuloe 
ram, and.two Juſtices of the Peace, and the Clerk of the Peace of 
the ſame County or Counties, or two of them at the leaſt, where- 

_. ofthe Clerkof che Peace to be one. And the ſame. inrolmenct, to 
© be within fix moneths next after.the ſame writing or deed is da- 
red. Andthis Statute was made in the ſame Parliament wherein 
the law of transferring of uſes into poſſeſſion was made, to the 
end that.mens lands might.not ſuddenly and .privatly. paſle upon 
payment of alittle money in.an Alehoufe, or. the like, And herein 
theſe things muſt be obſerved;. x, The inrolment upon. ſuch a deed 
as to-make this eſtate to paſle, muſt be.in -parchment, for aninrol- 
ment 1n paper is Iot good, 2. The deed inrolled .muſt be.inden- 
"ted, for if it be but poll, the eſtate will not paſſe. 3. It mult be 

tce.5,1. 1Arolled within fix moneths of the purchaſe or ſale. * And this ac- 
count mult be, 1. From the date, and not from the time. ; he. 
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4 Bargain and Sale, ' Cap..r16.' {Me 
delivery of the Deed. 2. After twenty eight dayes to the moneth £ "2g 
and no more. 3, Theday of the date to be taken excluſive , and agjuge, 
for none of the dayes of the ſix moneths. And yet if a Deed be in- DSL 
rolled the ſame day it bears date; i is good. 4 If it be inrolled a- cate; * 


ny part of the laſt day of the fix moneths,it is ſufficient. And thus ay $74 


the deed may be inrolled within the {ix moneths, albeit eicher of 4) viec 
the parties die within the time. And if the deed be not thus in- *** 


Ne NaN | Ore Ruled | 
rolled, it isof no force at all. So that if one bargarin and ſell his x prot 


land to me, and the trees uponit; in this caſe albeir che trees - wer 
might have been ſold alone by deed wichont inrolment, yet now * *** 
being not inrolled, becauſe the ſale is not good for the land;it ſhal 
not be good for the trees alſo. And no ſubſequent a& will help 
in thiscaſe ; for if one by words of bargain,and ſell, onely withour 
any other words in the deed, grant a reverſton,and the deed be not 
inrolled, and after the tenant doth atturn ; hereby nothing doth 
paſſe, neither ſhall it enure as a confirmation. But yet this' muſt 
be noted, that in ſome caſes where a deed will not inure by way of 
bargain and ſale for ſome ofthe cauſes aforeſaid , it may enure to 


Of goods ang.ſorne other purpoſes, Abargain and ſale may be madeof goods, x,yeria. 


caitels, 


and cattels , without any ſuch folemaity, as before ; for it my be tia- 

by word as well as by writing, with or without any words of bar- 

S1in,andiſell as well as by thoſe words,by a deed poll, as well as by fy 

a deed indented;and that without any inrolment at all, and withs 

out any delivery of any part of the things ſold , or of any peece of 

money (as the manner is) inthe name of ſeiſiv,” But in this caſe ale ricw;3o8, 

ſo ſome reſpe& is to be had unto the cauſe and conſideration of the 

bargain, as well as in the caſe of the bargain and ſale of lands. For 

howſoever perhaps in the caſe of a grant or bargain, and ſale of 

goods or cattels by deed in writing,the conſideration is not mate- 

rial. And that if a man do by his deed under his hand and ſeat bar- np 

gain and fell timber , trees» or any othea thing without any con- _ 

{ideration at all, the ſame may paſſe well enough ; yet if the con- M2: 

traft be by word, or by writing, ſealed and not delivered,” if there 7.:21.H 

be noconſideration,or no good conſideration of it; it is of no effet pp - 

at all. And therfore if a man by word of month ſel to me his horfe, 7.5. 

or any other thing,and I give him or promiſe him nothing for it ; ?'* #7 

this is void, and will not alter the property of the thing ſold. But 

if one ſell me a horſe, or any other thiag for money, or any ether 

valuable conſideration, and the ſame thing is to be delivered to 

me ata day certain, and by our agreement a day is ſer for the pay- 

ment of the money, or all, or par of the money is paid iuhand, or 

I give earneſt money (albeit ir be buta penny) to the fſeller, or I 

take the thing bought by agreement into my poſſeſſion where no 

mony is paid,carnelt given, or day fet for the payment ;in all theſe 

cafe caſes there is a good bargain and ſale of the thing to alter the 
- pro- 
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propertie thereof; and in the ficſt caſe I may have an ation for the 


thing, and the ſeller for his money ; in the ſecond caſe I may ſuefor 
and recover the thing bought ; in the third I may ſue for the thing 
bought, and the ſeller for the reſidue ofthe money ; in the foruth 

caſe where earneſt is given we may have reciprocall. remedies one 
againſt another; & in the laſt caſe the ſeller may ſue for his money. 
1f A.ſell cloth to B.for ten ſhillings,and B. takes away the cloth a- 
oainſt the will of A. in this caſe 4. ſhall have an action of trel. 
paſſe againſt B, And if A, ſellcloth to B. for ten ſpillings in his 
eleRion to make it a bargain or not, and if. he will he may keep 
his cloth untill the other pay him, and if A, ſay nothing, but doth 
ſuffer B. to take it away ; he may make it a bargain if he will, and 
bring an action of debt for his money, If I ofter money. for a 
thing in a Market or Faire, and the ſeller agree to take my offer , 
and whiles I am telling the money as faſt as I'can/hee doth ſell the 
ething to atiother : Or when I have bought it we agree that he ſhall 
keep it untill Ican goe home toimy houſe to fetch the money ; in 
both theſe caſes, eſpecially in the firſt the bargains are good , ſo 
as the ſeller may not ſellthem afterwards to another , and upon 
the payment and tender and 'refuſall.of, the mony agreed upgn 
I may take or recover the things. i 5 oo 

If one doe bargain and ſell his land to me for money: ; [To have 
and to hold te me generally, and doth not ſay to me and my heirs; 
by this I have but aneſtate for life and no more. pt 

If one in conſideration of ten pound paid by me doth, bargaine 
and ſell his land to me and-my-heirs, To.have and to hold to me: to 
the uſe tothe bargainor for life, the remainder in tail to me,the re. 
mainder to the right heirs of the bargainor ; this Habendam inthis 
caſe is void, and I and my heirs ſhall have the land for ever. 

,If one in conſideration of ten pound ſell me land for the term 
of twenty years, and doth notfay when this term ſhall begin; in 
this caſe it ſhall begin preſently, See more in Expoſition of Deeds 
chap.5.1n toto. K] Seb ES ES of 

If one ſell me any thing by the tod, pound, buſhel, yard, or ell ; 
it ſhall be accounted me affured, and reckoned according to the 
cuſtome of. the country and. place , and not according to the ſta- 
tutes or the meaſures of other countries. - NP 

If one ſell me twenty barrels of ale, or ten pottles, or cups of 
wine; by theſe bargains I ſhall not have the barrels, pottles, or 
cups, with the ale or the wine, But if one ſell me a hogſhead, or 
a firkin of wine, it ſeems by this bargain I ſhall have the hogſhead 
and firkin with the wine. 4 

If one ſell me all his trees in ſuch a wood , and that I ſhall not 
cut them untill 24:chae/mas ; andin the interim hawks doe breed 
in the trees ; it ſeems in this caſe that the vendor ſhall have them ; 
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4 Bargain and $le. _ Cap.. ro. 
delivery of the Deed. 2, After twenty eight dayes to the moneth ay 
and no more. 3, Theday of the date to be taken excluſive , and Aaqjuge. 
for none of the dayes of the ſix moneths. And yet if a Deed be in- TTanklig 
rolled the ſame day it bearsdate; i is good. 4 If it be inrolled a- cafe: * 


ny part ofthe laſt day of the fix moneths,it is ſufficient, And thus Mi#: +7- 
the deed may be inrolled within the ſix moneths, albeit eicher of 4) Dier 
the parties die within the time. And if the deed be not thus in- =P 
rolled, it isof no force at all. So that if one bargarin and ſell his the que 
land to me, and the trees uponit; in this caſe albeit the trees - Wark 
might have been ſold alone by deed wichont inrolment, yet now * © 
being not inrolled, becauſe the ſale is not good for the land;it ſhal 

not be good for the trees alſo. And no ſubſequent a& will help 

in thiscaſe ; for if one by words of bargain,and ſell, onely withour 

any other words in the deed, grant a reverſton,and the deed be not 
inrolled, and after the tenang doth atturn ; hereby nothing doth 

paſſe, neither ſhall it enure as a confirmation. But yer this' muſt 

be noted,that in ſome cafes where a deed will not inure by way of 


bargain and ſale for ſome ofthe cauſes aforeſaid , it may enure to 


Of goods ang-Omne other purpoſes. Abargain and ſale may be madeof goods, Expaies- 


caitels, 


and cattels , without any ſuch folemaity, as before ; for it _- be tia. 
by word as well as by writing, with or without any words of bar- 


S4in,andifell as well as by thoſe words,by a deed poll, as well as by 
a deed indented;and that without any inrolment at all, and with» 
out any delivery of any part of the things ſold , or of any peece of 


money (as the manner is) inthe name of ſeiſiv,” But in this caſe ale ricw;3o8, 
ſo ſome reſpec is to be had unto the cauſe and conſideration of the 
bargain, as well as in the caſe of the bargain and ſaſe of lands. For 
howſoever perhaps in the caſe of a grant or bargain, and ſale of 
goods or cattels by deed in writing,the conſideration is not mate- 
rial. And that if a man do by his deed under his hand and eat bar- 
gainand ſell timber, trees» or any othea thing withont any con- _ 
{ideration at all, the ſame may paſſe well enough ; yet if the con- M729 
tra be by word, or by writing, ſealed and not delivered,' if there 5.:1.21,H 
be noconſideration,or no good conſideration of it, it is of no effect "g-4 7 
at all. And therfore if a man by word of month ſel ro me his horſe, 7.6. 
or any other thing,and I give him or promiſe him nothing for it ; 747 
this is void, and will not alter the property of rhe thing ſold. But 
if one ſell me a horſe, or any other thiag for money, or any ether 
valuable conſideration, and the ſame thing is to be delivered to 
me ata day certain, and by our agreement a day is ſer for the pay- 
ment of the money, or all, or par of the money is paid iu hand, or 
I give earneſt money (albeit ir be but a penny) to the fſeller, or I 
take the thing bought by agreement into my poſſeſſion where no 
mony is paid,carnelt given, or day ſet for the. payment ;in all theſe 
cafe caſes there is a good bargain and ſale of the thing to alter the 
. pro- 


> 
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propertie thereof; and in the firſt caſe I may have an ation for the 


thing, and the ſeller for his money ; in the ſecond caſe I may ſuefor 
and recover the thing bought ; in the third I may ſue for the thing 
bought, and the ſeller for the reſidue ofthe money; un the foruth 


' caſe where earneſt is given we may have reciprocall. remedies one 
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againſt another; & in the laſt caſe the ſeller may ſue for his. money. 
1f A.ſell cloth to B.for ten ſhillings,and Þ. takes away the cloth a- 
sainſt the will of A. in this caſe A. ſhall have an action of treſ. 
paſſe againſt B, And if A, ſellcloth to B. for ten ſhillings in his 
eleRion to make it a bargain or not, and if he will he may keep 
his cloth untill the other pay him, and if A, ſay nothing, but doth 
ſuffer B. to take it away ; he may make it a bargain if he will, and 
bring an a&ion of debt for his money, If 1 offer money. for a 
thing in a Market or Faire, and the ſeller agree to take my offer , 
and whiles I am telling the money'as faſt as Ican/hee doth ſell che 
thing to atzother : Or when I have bought it we agree that he ſhall 
keep it untill I can goe home toimy houſe to fetch the money ; in 
both theſe caſes, eſpecially in the firſt the bargains are good , ſo 
as the ſeller may not ſellthem afterwards to another , and upon 
the payment and tender and 'refuſall .of; the mony agreed upgn 
I may take or recover the things. i 5 kt 

If one doe bargain and ſell his land tome for money: ; [To have 
and to hold te me generally, and doth not ſay to me and my heirs; 
by this I have but aneſtate for life and no more. yo 

If one-in conſideration ' of ten pound paid by me doth, bargaine 
and ſell his land to me and-my-heirs, To.have and to hold to me- to 
the uſe tothe bargainor for life, the remainder in tail to me,the re. 
mainder to the right heirs of the bargainor ; this Habendam in this 
caſe is void, and I and my heirs {hall have the land for ever. 

,If one in confiderar ion of ten pound ſell me land for the term 
of twenty years, and doth notay when this term ſhall begin; in 
this caſe it (ball begin preſently, See more in Expoſition of Deeds 
chap.5.in toto. rs Es 

If one ſell me any thing by the tod, pound, buſhel, yard, or ell ; 
it ſhall be accounted me affured , and reckoned according to the 
cuſtome of the country and. place , and not according to the ſta- 
tutes or the meaſures of other countries. -- 

If one ſell me twenty barrels of ale, or ten pottles, or cups of 
wine; by theſe bargains I ſhall not have the barrels, pottles, or 
cups, with the ale or the wine, Burt if one ſell me a hogſhead, or 
a firkin of wine, it ſeems by this bargain I ſhall have the hogſhead 
and firkin with the wine. | ro, 

If one ſell me all his trees in ſuch a wood , and that I ſhall not 
cut them untill 24:chae/mas ; andin the interim hawks doe breed 
in the trees ; it ſeems in this caſe that the vendor ſhall have them ; 
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7 How and ro 
what purpoſes 
2 deed of bar- 
gain & ſale of 
tands and the 
inrolment 
thereupon ſhal 
relate, And 
how and to 
what purpoſes 
not, 
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Bargain ant Sale: 
and that T may not meddle with them. And yet ſee +. 11,58. 
which ſeems to be to the contrary. 

The inrolment of a deed of bargain and fale,when it is done with- co. 4.41 
in the ſix moneths, ſhall to moſt purpoſes relate to the time of the 71" 
delivery,or of the date of the deed;And it is given as a rule, Thatit 
ſhall have relation to the time of the delivery of the deed, v3. to 
avoid all mean eſtates and charges made to a ſtranger by the bar- 
Sainor after the delivery of the deed before the inrolment,but not 
to deveſt any eſtate lawfully ſetled inthe interim in the bargainee 
himſelf. And therefore if one bargain and ſell. his land by deed 
indented to one, and after before the deed is inrolled, he enter in- 
to a ſtatute, or grant a rent-charge out of this land, or make a leaſe 
of the land:to another, and then the deed is inrolled within the 
time ; in this caſe the relation ſhall avoid all the mean charges and - 
eſtates. And if 1 bargain and ſellhis'land by deed indented to,Z, 
and afterwards doth ſell the ſame {and by deed indented to C,and 
the deed made to C is firſt inrolled;; and then the deed made to B 
is inrolled alſo within the fix moneths ; in this caſe B ſhal have the _ 
land;and the relation of his inrolment ſhall make the inrolment of Þ'*: —_ 
the other deed void, So if 4:levyatine of the land to, yet: B Tac:'B.8, 
{hall have the land. Burt if the firſtdeedmadeto ZB,be not inrolled = 
within the ſix moneths, and the'deed to: {*be /inrolled within the 


— — 


 Aixmioneths contra. 15 


- Bankrupt. 


If A bargain and ſell land to B, and after levy a fine to B of the ANT 
ſame land,and after within the fix moneths the deed is inrolled; in 
this caſe B ſhall take by the fine, 'and-not by-che bargain and ſale. - 
- TF' one joyntenant alien lt his lands in Dale to A,and before the co. fai. 
inrolment'the'other joyntenant die, and after the deed is inrolled; 'n95 
in this caſe but a moity and-not the whole land doth paſſe. z 
If A bargain and ſell his fand to B, and afterthis A deth be- $o beld 4 


ome Bankrupt; and t if] | «BR; 
- come Bankrupt; and the Commiſſioners ſell the land to C, and af-. © 


ter the deed is inrolled within fix moneths:; in this caſe B and not 
C the purchaſor ſhall have the land. 


- Tf Abargain and ſel his land held 5» capite to Bin fee,and B dieth 72” 


- ; F * . . . lac. 
before inrolment, and then the deed is inrolled ; in this caſe the 


heir of B ſhall be in ward: And fo was it held by all the Tuſtices in 
Sir Walter Earls caſe, Paſch.15. Tur. Caria Ward. And yetin this 


caſethe wife of the bargainee ſhall not have dower, as was held by Conia 
_ eAuaerſon Chief Tuſtice, and Tuſtice Walmſley, 3. Tac. Co, B. and per ut. | 


again inSir Robert Barkers caſe,6 Iac. And if one bargain and ſell 2 | 

his land to 7, and after this the rent incur, and then the deed is ca. 

inrolled ; the bargainee andinot the bargainor ſhal have the rent. 

Per enriam B R. Hil.11.car.. © | F.> be 
If A bargain and ſell his land tb B in fee; and then marry C and 


die, and C isendowed, and after the deed is inrolled ; in this caſe 
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che dower of the woman ſhall be taken away by relation } as was 
held in Baron Frevils caſe,22 Eliz.Co. B. 
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.72.co5 If A.bargain and ſell land to B.and C. infee,and Z.releaſe tO C. pleaſe, 


Before the inrolment : this releaſe is void: 
-- ketdin If A, difſeiſor bargain and ſell the land difſeiſed to B.in fee, and 
xockets the difſeiſee doth releaſe to the bargainor, and after the deed isin- 


caeio E | 


* rolled : inthis caſe this releaſe ſhall avail B: 


If 4.bargain and ſell his land to B.and B. before inrolment doth 
bargain and ſelthe land to C:the firſt deed is inrolled,and then the 
ſecond deed is inrolled : in this caſe the laſt bargain and ale is 
void , and ſhall not be made good by relation , as was held by the 
Court in Sir Robert Barkers caſe, 
ws it If alcaſe be made rendring rent on condition to reenter for not 
held in Sic payment, and the leflor bargain ahd ſel the reverſion by deed in- 
Cat dented, and after the deed made the rent isarere, and then the 
cons caſes deed is inrolled : in this caſe it ſhall not relate to give a reeatry 

for the condition broken, ; 
Sohathis IF A bargain and ſell land toB,in tail; and B,before inrolment of 
RR the deed, doth make a leaſe according to the Stitute of 32 H,8, 
"es" andafter'thedeed is inrolled : this'isa good leaſe.  _ 
_ "And now wecometo a Gift: 


&.JACs 


— ——___ I "IS Y 


ju Cunar. XI. 
Of a Gift. 


; ! pick FF 


THis word importing no more then the transferring of the pro- 
 perty ofa thinp from one to another , is of larger extent then 

a Feoffment,which is alwayes applied to an immovable thing ; For 
this is often applied co movable things alſo, as trees, cattel, hou- 
ſhold-ſtuff, &c.the property whereof is, and may be altered as well 
by gift, as by ſale or grant. And inthis ſenſe a gifc is ſometimes by 
the a&t of the party, as when one man doth give a thing co ano- 
ther. And this is , or may be either by word or by writing« And 
ſometimes it is by at of law , as when a woman is married to a 
husband , or one is made executor to another : in theſe caſes by 

the marriage onely,and taking of the executorſhip the Law gives 

all the goods of the woman to the husband,, and of the Teltator 

eo his executor. So where one doth take my goods as a treſpaſler, 

and I recover damages for them upon a fuit in Law ; inthis caſe 

the Law doth give him the property of the goods, becauſe he hath 

paid for them. Bur this word Gifft'is —_ taken more _ 

dl y 


Fr 


— or ——o—_ 


at. - 
——— — —————— —— — OO __ 


Fe oe 


A Grant, 


ly, and applied to a conveyance.or paſſing of an eſtate of lands or 
tenements tO another in tail, wherein this word Ded; is moſt 
commonly,uſed. And then, . he which doth ſo give the landis 

Donor. called the donor, and heto. whom "It is given, the donee, And 

Donee. this for the molt partis by deed, though it may be otherwiſe. And 
for theſe deeds of gift, of immovable or movable things, ſee Deed 
and Gravt i» toro, wherein all the learning touching this matter 
is involved, And ſo we paſs.to a Gravt, | 
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Grant,Quid. His word taken largely is, where any thing is granted .or paſ. co. tape 
© ſed from one to another, And in this ſenſe it doth comprehend Lit.373.9. 
Feoffments, bargains and fales,pifts, leaſes,charges,and the like, for CT ORn 
he that doth give or ſell, doth. grant alſo: And thus it.is ſometimes 
in writing or by deed, and ſometimes it is by word without wri- 
ting. But the word being taken more ſtrialy and properly , it 
is the grant, conveyance, or gift by writing of ſuch an incorporeal 
thing as lieth in grant , and not in livery, and cannot be given or 
cranted by word only without deed. Orit is the grant of ſuch 
perſons as cannot paſs any thing from them but by deed , as the 
King, bodies corporate, &c. And this albeit it may .e made by o- 
ther words, yet it is moſt-commionly made by this word [" grant } 
as being moſt preper to this purpoſe. Know therefore that a. co fiper 
monglt hereditaments , ſome are ſuch as are ſaid to lie in livery, s. Litt49. 
ſuch as whereof livery of feiſin may be made , as Manors, houſes, 
lands, &c. And ſome are ſuch as do not lie in livery, 3. where- 
of no livery of ſeiſin can, norneed to be made, but they paſs 
by the delivery of the deed without any more, and of this ſort 
ace rents, reverſions, ſervices , advowſons in groſs, and the like, 
which things cannot paſs from man to man without deed or mat- 
| ter of record, which is of a higher natnre then a deed. - And he 
Grantor. that makes this grant,is called the grantor, and he to whom ic is 
agg 1:y, Made;iscalled the graneee: oy 
2. Q£%4P#3.  ' Ttistaken herein the largeſt ſenſe , asthatwhich doth compre- 
hend both- And ſo ſome grants are of the land or ſoil it 
ſelf: and ſome are of ſome profit to be taken out of or from 
the ſoil,as rent,common,8c. And ſome are of goods and chattels, 
and ſome are of othepgthings , as authorities,eleions, &c And 
they are made ſometimes by matter of record , and Jomerimes 
| ec 


”) ' of % 
Cap, I2» A Grant 
- deed or writing in the countrey ; and ſometimes by word without 
either. Some grants alſs tend to charge the grantor with ſome- | 
ching he was not charged with before, and ſome to paſs ſome- 
thing out of him to the grantee, and ſome tend to diſcharge the 
grantee of ſomething wherewith he was charged or chargeable be- 
fore,and whereof he is now hereby diſcharged. 
coſiyz Regularly theſe things are requifite in every good grant or 3: Things ne- 
plow 555- gifts 1, That there be a grantor, donor, 8c, and that he be a per- oo_ 3 oP 
 ſ\anableto grant, and not diſabled by any legall or naturall impedi- $60  hbbadd 
Perk.5e@» ment. 2» Thatthere be a grantee, donee, &c:; #nd thathe bea * wn 
I perſon capable of the thing granted , and not diſabled to receive 
it: 3; That therebe a thing granted,and that the thing be ſuch a 
thing as is grantable, 4. That it be granted in that order and 
manner that Law requireth: as where the thing is not grantable 
without deed,that it be done by deed: And if it be by deed,that the 
deed have apt words to deſcribe and ſet forth the perſon of the 
Srantor,and grantee, and thing granted, 8c. and that all neceſſary 
circumſtances, as ſealing, and delivery, and livery of fetſin , and at- 
turnment where it is needfull be obſerved. 5: That there be 
alt agreement to, and acceptance of the grant or thing granted by 
him to who it is made, & for default in either of theſe particulars 2 
3:0:Grant Srant may be void. 7» acquirende rerum dominio ſcilicet quod.dona- 
" riones nou valent licet [int incepte uift fint perfete. Butif grants | 
be very ancient , and the things granted have been enjoyed accor- 
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ding to the Srant ever ſince the making of it 3 in this caſe the grant 
may be good notwithſtanding ſome Tegall defeA'in ſome of theſe 
particulars, ; 
rc, Corporations as Dean and Chapter , Mayor and Commonalty, 4-Whar fhalbz 


£4.48. 7 and ſuch like regularly can neither grant lands,goods,or chattelsbut _ / > 
0H. it muſt be by deed. But the grantees of ſuch perſons, and all 0- rrant,gift,or 
7-3-Lirr. ther common perfons may grant or give any thing which doth lie f1c.Or nor. 
=o  inlivery,as manors, houſes, lands, and fuch like thingsin fee fimple, nx.For the 

fee tail, for life, for years, or at will, by word without deed. And if — fu 

a leaſe be made of any ſuch thing for life or years , with a remain. 7-90 wot 

der over in fee fimple, fee tail; or forlife; it is g00d, albeit the prec.ne? 

ſame be done by word,without any deed in writing. _ without * 
Ce.ſuper Such things as are ſaid to lie in grant , and notin livery, gene- deed.Or 
DN ,, Fally cannot be granted or given, had or taken without deed, un not. And 
Perk Sea, leſsitbe in ſome ſpecial caſes. And therefore rents and ſervi- RY 
3 0:53 ces, and ſuch like things which are in groſs, and not incident to ceg gc, 
59: _ ſomeotherthing, may not begranted without a deed. And there- | 

fore if a rent-charge be granted unto me for years, I may not grant 

this rent over without deed. And if there be Lord and tenant of 

errabte land by fealty,and the'ſervice of yeilding the tenth ſheaf of 

corn before it'be fowed ; the Dy cannot grant this ſervice for 

| 3 years 
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Reverfion or 
Remainder, 


Advyowſon, 


Common of 
paſture, Nc. 


wy 


incident to a manor or any other thing which is grantable without 
deed; inchis cafe by the grant of the principal by word,this thing 
may paſs as belonging thereunto jwithour any deed. Alſo rents 
or ſervices may be granted upon a partition by one coparcenor to 
another without deed. 

A reverſion cannot be granted in fee ſimple, fee tail, for life, or 
years without deed , unleſs it be in caſe where it is parcel of a ma- 
nor. But a reverſion may be granted upon a partition by one copar- 
cenor to another without any deed. And the ſame Law is of a re- 
mainder. And therefore if one make a leaſe for life or years to 
one, the remainder in fee ſimple, fee tail, or for life, to another 
without deed, howſoever this be a good remainder in the firſt 
creationwithout deed , yet this remainder cannot be granted over 
without deed. : 

A Parſonage or Rectory , albeit it conſiſt of nothing but Tithes, 
and the like, beſides the Church and Church-yard , and it hath no 
houſe nor glebe belonging to it, yet may be granced withont deed 
in fee fimple, for life, or years : and then the tithes and offerings 
will paſs as incident. But the tithes alone , or a portion of tithes, 
oblations, mortuariesz or obvenſions are not grantable by them- 
ſelves without deed. And therefore a leaſe paroll of tithes, albeit 
it be bur for years, is not good. And if the Parſon agree with one 
of his pari ſhoners , that he ſhall have his own tithes: this is not a 
g00d grant of the tithes, neither may it be pleaded or ufed fo; but 
perhaps by way of agreement a pariſhoner may retain his tithes. 
And if a leflee for years of tithes will grant it over to another at 


Cap.12, 


years without deed. But if arent, or any ſervice be parcel of, or 
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will only, it cannot be done without deed , as was held by Baron. 


Denham, 2. Carat Farum Aſliſes. And yet it is held that a Parſon 
may grant his tithes from year to year to him that is to pay them 
without any deed, but this is by way of retainer. But this grant 
or azreement muſt be made to and with the party himſelf that is to 
pay the tithe , and not with another: neither can this intereſt be 
aſſigned,or a ſtranger take advantage of ir, as hath been agreed in 
the caſe of HaWkes and Brafield, Paſch.3. ?ac* B.R. 

An Advowſon in groſs cannot be granted without deed ; yea 
the grantee of the grantee of an Advowſon is to ſhew both the 
deeds. Butan Advowſon is grantable upon a partition between 
coparcenors without deed.. And an advowſon incident to a ma- 
nor, or piece of land is grantable with the manor or land without 
any deed. The next avoidance to a Church is not grantable with- 
out deed. 

Common of Paſture, of eſtovers, turbary, fiſhing, 8c. cannot be 
granted in fee ſimple,fee tail, for life, or years, unleſs it be in caſe 
of partition, or of appeadancy as incident to ſome corporal thing 

wit 
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Cap-12. A Grant. 
{without deede And therefore if a mangrant by word of mouth 
- 'to me common for twenty beaſts in his manor ; this is not goods 
Neither if it be granted to me by deed, may I grant this over to 
another without deed. But if a man have common of paſture ap- 
pendant or appurtenant to his land ; in this caſe he may grant his 
land with the common appendant by word onely without any 
1Hy.8, deed. Franchiſes,as Fairs,Markets,Courts, Warrens, and the like, 
or the profits thereof are not grantable without deed. Bur it ſeems 
a Hundred is prantable without deed, for that is /iberum tenemen- 
tum. The profits of a Mill, County, Ferry, Corody, or the like, are 

not grantable without deed. | 


687.9. Things in ation, as a right or title of aRion that doth onely de- 


& 6. P*%. entry tOany real or perſonal thing are not grantable at all , bur 


by way of releaſe to the tenaut of the land, &c. by which means it 
may be exſtinguiſhed : but this may not be neither without deed. 
And therefore if a man take my goods as a treſpaſſor, or I deliver 


him my goods to keep,and after I will give theſe goods to him, 1. 


cannot do this without deed. 

An election, condition, covenant, aſſent, licence, or liberty, 
cannot be created and annexed to aneſtate of inheritance or free- 
hold without deed. 

"PR A priviledge to hold land for life without impeachment of waſt, 
is not grantable wichourt deed, Offices for the moſt part are not 

- grantable without deed. And yer ſome inferiour offices, as Stew- 
ardſhips, Bailtwicks, and the like are, for ſuch officers a Lord of a 

Manor may retain by word without deed. Es | 

2k 2, Moſtchattels real and perſonal, may be given and granted with- 
57.6.Bro, Out deed. And therefore if a man by word of mouth grant, give, or 
2451, fellmehis leaſe for years, the wardſhipgf body and land, or the 
74536 Wardſhip of land chat he hath, by reaſon of a tenure by Knights 
110-159. ſervice, or by grant from the King , or grant or ſell me the trees 
ſtanding upon h's ground, the corn growing upon his land , his 
horſe,ſword,plate,or other houſhold ſtuff ; this is a good grant or 

gifr. But the wardſhip of the body of an heir onely., cannot be 


granted without deed. .$o a next preſentation cannot be granted 
without deed. | 


D:er 284. 


Pl .w 540: 


deed to both of them at one time ; this is good , and ſhall enure 
firſt as a grant of the rent to one, and then as a grant of the rever- 
ſion to the other. — ele 
TI If one convey land to another, and the grantee by the ſame 
" deeddoth grant a rent or common to the grantor out of the ſame 
land conveyed, this is as good as if it were by another deed. 


Q 4 Dea: 


Francbiſes, & 
ſuch like 
things, 


| : 4 Thingsin 
picr9t. pend in action, and things of that nature, as rights and titles of a&ion,and 
ſuch like 
things. 


Offices- 


Chattcis. 


If one grant his reverſion of land to one, and by the ſame deed Whatby the 
granteth a rent out of the ſame land co anather,and delivereth the ſame decd, 
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By what words Dei & conceſſi be the moſt apt words for all kind of grants, yet ©%:fper 
of grant, it my be by other words, and the grant as good as by thoſe ..: 
Words. pil ; CES 
' The beſt way ingrants isto grant by words of preſent time in 
the preſent tenſe, as well as inthe preterperfe& tenſe. But a grant 
by words of the preterperfe& tenſe onely, as by Dedi & conceſſi 
_ onely without words of the preſent tenſe,is good. 
2. 1n refpe& Touching thispart two things are requiiſte 2 I, That the Sran- See Feofie. 
of rhe perſon tor be a perſon able. 2. That if che grant be by deed, that he'be ſuf. Nun © * 
the grantor; ficiently defcribed and ſet forth either by his proper names, or elſe 
&c » and m by foe other matter of diſtin&tion. Note therefore that whoſo- Ferk. <& 
Dn 4 who EVET May Þe a Feoffor,may be a Grantor, And any natural, poli« * 
may be agran- tique, or corporate body (not prohibited by Law, as Monk, Frier, 
ror. And how: woman covert,infant,and ſach like.) may be a Grantor, Donor,8&c. 
'_ ,.. And the grants of ſuch perſons willbe good. 4 
Alien; * Analien may, and'is able to grant or give any thing that he is 
RT: capable of to have or take by grant or gift. | | 
Perſon ittaint, A perſon attainted of treaſon or felony may give or jp his land peck. 58, 
or outlawed. and this is good againſt all others beſides the King and the Lord of 26. Seech. 
whom his land is held. And he may $rans or give his goods to re. * Numb 6 
keve himſelfe in priſon, and this wil be good againſt all others,and 
the King and Lord alſo, A perſon outlawed in a perſonall acion, 
may gjve or grant his goods or chattels, and the gift or grant will 
, be good againſt all others but the King. ; 
Woman Co» The Queen may, without the agreement of the King, make Cooper | 
vere..." Srants,gifts,8c. of her lands or goods, but another woman that (es. 8. :o 
hath a husband cannot give or grant her lands or goods without 4*;Se<<- 
her husbands conſent, unlefle it be in ſome ſpeciall caſes: Andal- © 
beit ſhe do recite by the deed that ſhe is ſole and not covert, yet 
this will not help, And if the caſe be ſo,that by agreement between 
her and her husband, there be a certain portion of her husbands 
lands or goods allotted unto her to diſpoſe of, and manage at her 
pleaſure, yet ſhe alone wickour her husband, can make no go0d 
grant or gift of any part of theſe lands or goods. Bur if ſhe grant 
any thing by fine, and the husband doe not avoid it during-the co- 
yerture; this Grant will bind her after his death. Andif the make 
a Sift or grant of her husbands goods, it is thought this is not good 
untill her husband agree to it. | 
An infant cannot make any gifc or grant, &c. that is good,butin , 1x.,. 4, 
ſpeciall caſes : for if he maketh any grant or gift that taketh effe& SH-3S. 
by the delivery of the deed onely, as if he grant a rent-charge tx hap 
out of his land, or make a Feoffment with a letter of Atturney 29-7 Miko 
to give livery of ſeifin, or give or ſell his horſe, and the buyer or ': Nuns 
donee take him 'himſelfe ; theſe are void ab 5nitic. And if the 
grant or gift take efteR by the delivery of his own hand , as if he 
4 WT re Lg make 


35\H.G,i2 


> 
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make a Feoffment and give livery of ſeilin hitaſelf, ovifell a'horſe 


” and deliver him with his own hands ; this is voidable. by the In. 

fant himſelfe, or others that ſhall have his right, &c. But if an In- 

fant grant any thing by fine cithis-muſi be ayoided during his mi- 
nority,or-eſſe it cannot be avoided all. - {4 

oi. fe, All Grants that are made by Dureſle, are voidable by the parties 

boy themſelves that make ir, or others that have their eſtates, &c, But 

if it be done by fine, it is good and unavoidable. tw 

co.r2z3 All gifts, grants, 8c made by deed in the Countrey,bythoſethat 


o 


124. SE. arede non ſane memorie,are good againſt themſelves, but yoidable 

Nemb.G by thoſe that are their heirs, executors, or have their eſtates, But: 
if it be by finezit is good and unavoidable. 7% 

yer. e&. A man that is born dumb, or dumb-and deaf, if ke have under- 

5 ſanding, may by delivery of the deed, and making of fignes, make 
a good grant, gift, 8c, Bura man that is born deaf,dumb and blind. 
cannot. PUID TU EN 

Peck fe&, A Baſtard may give or grant as well as any other man, after he 

= hath gotten a name by reputation. 

See Leaſe, A Parſon may grant any thing belonging to his-Parſonage for 
no longer'titte then for his own life, and therein likewiſe but du- 
ring his reſidencie, albeit he have the conſent of the Patron and 
Ordinary. 

Perk, ſet. Neither the head without the members of a Corporation, nor the 

33%. members withour the head,as Dean without the Chapter,or Chap- 
ter without the Dean, may give or grant any of the lands beleng- 
ing to their Corporation. _ -- | | 

ke: Exe- One Executor or Adminiſtrator may give or ſell any of the goods 

un of thedeceaſed.and this is good to.bind all the reſt. 

What Grants Eccleſiaſtical perſons may make of their Eccleſia« 
ſticall lands, husbands ofthe lands of their wives, and tenants in: 
taile of their lands intailed. See in Leaſe, + FN 

co.663; The name of the perſons in.Grants is fet down onelyto diſtin- 

per Litzz 5nith perſons,and to make the perſon intended certain : and there. 
fore howſoever it be beſt and moſt ſafe to deſcribe the perſon by his 
true and proper name of baptiſme,and alſo by his Sirname; andif- 


it be a Corporation, by the true name whereby the Corporation is. 


made, yet miſtakes in this caſe,unlefle they be very grofle, will not 
make void the grant, Nh: facit error nomini cum de corpore con- 
ſtat. And therefore if one that is a Baſtard hath gotten a name by 


reputation in the place where he doth live, or another man hath- 


gotten another name by common eſteem then his own right name, 
WY is uſually called by another name'then his true name in the place. 
ark ſg; 
41, . us . 
Co, ſuper rant 15 good; And if a-man be baptized by one name, and after 
«lr, *X 4 . $5 | ® ; 0 
'* beconfirmed by another ; ſome have' ſaid he may grant by either 
10th | h — 


whers he lives, in theſe caſes they may grant by this name,and the 
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Dureſle, 


No [ant mite * 
moiie, 


Baſtard... 


Parſons 
Corporation; 


Executors, 
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A Grant. © Cap.12 
of theſe narties. Sed quere, And if Fohy at Stile grant by the name Perk. ſea 
of William at Srile z this grant is good. Er fic de ſimilibus. * And Coupes 
theſe grants are good eſpecially when there is ſome other addition Lic. 

to make it more certain, as when a Duke, Marqueſle, Earle, or ning 
Biſhop grant by their nartes of honor or dignity, and grant with- Yek ca: 
out any name, or with a falſe name of baprtiſme, as when the Dake ** 

of S»ffolk, by the name of the Duke of S#ffo/k , withoar any more 
words,or by the name of #/i//;am Duke of S»ffo/k,, when his name 

is Johx,or the Biſhopof Norwich grant fo ; theſe are good grants, 

becauſe there is but one ſuch Duke and one ſuch Biſhop withinthe 
Kingdome. So if a Dean and Chapter, Mayor and Commonalty, 

grant by the name of their Corporation without any addition of 
Chriſtian or Sirname ; it is good. And eſpecially then alſo are theſe 7*% <8. 
Srants good whenthe true name doth appeare in ſome other part oy 

of the deed: As when Tebn. at Stile reciteth by his deed, that his 

name is Toh at Stile, & by the ſame deed doth grant by the name 

of Thomas at Stile. Or Alice at Stile reciting by her deed that ſhe 

isa feme covert when in truth ſhe is ſole. Butif an ordinary man EEE 
grant by his Sirname only withour any name of baptiſme, or by his 38-4-- 

name of baptiſme without any Sirname at all; in theſE & ſuch like 

caſes for the moſt{patr, the grant wil be void for uncercainty, unleſs 

there be ſome other matter inthe deed to help it, or ſome matter 

done ex poſt fafto to ſupply it; for in ſome caſes where the thing 
Sranted doth lie in livery, ſuch a miſtake or incertainty in the grant 
may be bolpen by the livery of ſeiſin upon- the deed afterwards. _ 
And ſo alſo it is in the names of Corporations ; for if the variance nk 
& miſtake by omiſſion or alteration be only in ſome ſmall matter, > PER 
ſoasit is literall and verball onely, the grant will not be hurt by ir. og 
But if the miſtake or omiſſion be in the ſubſtance of the name ; the 12+: 
Srant may bee voide by it. And therfore if Decanus & (apitulum 
Eccleſie cathed. ſanfte & individ. Trin. ((aerlil. grant by the 
name Of Decanus eccleſie cathed. ſanite T rin. in ((aerlil. & rotum 
capitulum eccleſie preditt, this is good : Et fic de ſimilibas : forit 

the ſenſe do ſtillremain eicher expreſly or by neceſſary implicati- 
on,and the deſcription be ſuch as doth import a ſufficient and cer- 

cain demonſtration of the true name of the Corporation according - 

to the foundation thereof, it ſufficerh. But if any of the ſubſtance 
or eſſence of the name be omitted coxtra. And therefore if a Cor- 
poration incorporate by the name of Prepoſits & collegit regalis 
NP coll.beate Marie de Eaton, juxta Windſor grant by the name of 
uf arte. ag Prep. &ſeciornm C olleg. regalss de E aton, &c. leaving out Cele. on fine: 
& the naming £i#m & beats Hari ; this grant is void. Lit.2,3 
ofbim; and 2 Touching this part three things are requiſite. 1. That the " _ 
who maybe a grantee be a perſon capable. z. that he be a perſon in being at sce infe- 
grantee, &c. rhe time of the grant made, and not diſabled by any legall impedi- *f=en* 


[ CaP. S. 
nee ment Numb. 4 


MLL - wa 


s 
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ment to take by the grant: 2. Thar if the grant be by deed the 
grantee be ſufficiently named, or at the leaſt ſet forth and diſtin. 
Suiſhed by ſome circumſtantial matter,and that he be ſo named or 
deſcribed , as that he may be capable by that name whereby he is 
ſer forth, 3- That he himſelf and not a ſtranger do take by the 
ſame grant. Note therefore that all natural and politique or cor- 
porate bodies that are not diſabled by Law,may be grantees : And 
all perſons that may be grantors, may be grantees: And ſome 0+ 
thers that cannot grant or give, yet may take or receive. And a 
grant made to one, two, three, or twenty ſuch perſons is good. 
co.r. 101. A grant of Jand, or rent in poſſeſſion co the right heirs of / $, 1.5 
OY being then living is void , for there is nor can be any ſuch perſon 
Coze3l- iy rerum natura, for no man can bean heir to anotherthat is |1- 
Ying. Bur ſuch a grant to one in remainder is good if fo be that 7 £ 
die before the particular effate end, and'before the remainder 
happen:So if a grant beto him or her that ſhall be the firſt child of 
IS, and he have no childe at the time of the grant, this is void. 
Soif a grant be made to the wife or child of 7 S when there 1s 
none ſuch, iris void. Asifa grancbeco 17S, and to hisfirft born 
ſonne, orto I'S and her that thall be his wife , and he bach at the 
time of the grant neither wife nor ſon ; ia theſe caſes the grant 
is void as tothe wife and ſon, and 7 $ ſhall have all by the grant. 
coi An alien may.be a grantee: but if any thing be granted unto.him_ A1;en. 
Li.z> Whereof he is uncapable,as any eſtate of lands in fee frple,forlite, 
or years, he cannot hold ir, but che King will have ir frdtn him: * 
co.upx A perſon attainred of treafon or felony before or after attainder Preroguive, 
_ -a, May be a grantee, bur he cannot hold che thing granted , for if the Perſons at- 
44 Kingor Lordwill, he may have it from him. So alſo perſons out- 2% 
lawed in perſonal ations may be grantees of lands or goods,: but. 
the King wil have the profits of the lands, &property of the goods: 
Perk.SetR. A woman covert may bea prantee : but her husband may by 


G.toper Þ1s diſagreement avoid the grant. And yetif he do not avoid it Woman co- | 


Lt.z 1nhislife time the grant will be good: and he that will have the vert, 

grant to be void, muſt ſhew that the husband did diſagree to it. 
Peck.Sct, An Infant may be a grantee,for this is preſumed to be for his ad- 
Go faper Vantage. And yet ar his full age he may agree toit and perfeRir, 
Lt, ordiſagree to it,and avoid it without any cauſe ſhewed. 

A man de nou ſane memorie may bea grantee as wel as any 0- Mern denon 
ther man, and it ſeems theſe grants cannot be afterwards avoided. ſane memorte, 
my ſuch men may not be gramcees of offices of truſt and ſuch like 
RINgs. 
cs: Iiem, A Baſtard, perſons deformed having humane ſhape,leapers, and Baſtard. 

uch ng may be grantees of lands or goods , &c. as other men 
may be, - _ 


co. dew An Hermaphrodite may be a grantee acco.eing to the moſt pre- Hermaphro- 
Valling Sex, A dite> 


Infant, 


Co, Idem. 
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Acterk conviat, and a man impriſoned may be a grantee as well 
as any other. And ſoalſo may a villain of the King, or of a com- 


mgn perſon, but he cannot retain the thing granted, for the King 
or 1% 


d may have it from him if he will. But Monks , Friers, and 


ſack fike perſons cannot be grantees, for they are utterly diſabled. 
Regularly it is requiſite that the grantee be named by his names 


of Baptiſm and Sirname , and ſo ic is moſt ſafe , and ſpecial heed 
muſt be taken to the name-of Baptiſm, for that a man cannot, have 
two or more names of Baptiſm', as he may of Sirnames, And yet 


in ſome caſes, though the name be miftaken the grant is good. a As. 
ifa.grant be to 7,S.and Em his wife,and her name is Emelis, Þ or 
a graft is made tO eAfrid Fitzjames by the name of Erhelared 
Fitzjames ; © Ora grant be to Robert Earl of Pembroock where his 
name is Henry; or to George Biſhop of Norwich where his name is 


7ohn; 4 or a grant be to. a Mayor and Commonalty , or a Deane 


and Chapter,and Mayor or Dean is not named by his proper name; 
© or a grant be to 7. S: wife of 7. S. where ſhe is fole; all theſe 
and ſuch like grantsare good, for in thiscaſe the rule doth hold 
#tile per inneile non vitiatur.fAnd if one be baptized by one name 
and after confirmed by another .;,, gf: a grant to-him by his firſt 
is 800d. And ſoalſo ſome thinkof. a grant to' him by his ſecond 


name:Sed 2nere of this. Alſo when a Baſtard hath gotten a name 
by reputation, a.grant may, be made to him by that name, and its 
pb g00d, G34 It . 


'Ifa grap 


madeto FF. at Stile by the name of 77. at Gappe : 
this is a. good-grant notwithſtanding this miſtake. 

But where a grant doth intend to deſcribe the perſon of the 
grantee by his proper name, and doth omit or miſtake his chriſtian 
name or firname,in this caſe for the moſt part the grant is void un. 
leſs therebe ſome ſpecizl matter to help it,as inthe caſe before, And 
yer if the grant do not intend codeſcribethe grantee by his known 
narne, but by ſome other matter, there ic may be.good by a certain 
deſcription of the perſon, without either ſirname or name of bap- 
riſm. And therefore a-grant to the wife of 7.S. or promogenito filio, 
or tothe ſecond ſonne, or to the youngeſt ſonne, or Sexior; pers, 
or omnibus filits,or filiabms,1,S.or omnibus liberis 1.S, or omnibus 
exitibus I. S., ortothe right heirsof 7. S. or tothe next of 
blood of 7. S. in theſe cafes grants made to theſe perſons in theſe 
words aregood , for the perſon is certainly enough deſcribed. 
And if a leaſe be made to. 7 S for life, the: remainder to him that 
ſhall come firRt to Pauls ſuch a day , or to kim that 7 S ſhall name 
in three daies; if in theſe caſes any one doe come to Pauls that 
day, or benamed by 1 S within three daies, and the particular 
eſtate doth ſo long continue ; this isa good grant of the remain- 


der.1dgertum oft qned certum redai poreſt, Butif a grant be made 
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in theſe words,viz. To four of thepariſhoners of Dale; or .P-o 
> eccleſie de D; or to two of the ſons of 7.5, and he hath many 
ſons, or to 7.5.0r Y,S. in the disjunQive : theſe and ſuch like 
Grants'as theſe are utterly void for incertainty- And if a gift or 
grant of goods be to the pariſhoners of Dale in theſe words : it 
ſeems this is good : but if a grant or gift of land be made to them 
by theſe words , it ſeems this is void, And ſo alſo it isof a grant 
of goods to the Churchwardens of a pariſh,this is held to be good, 
but otherwiſe it is ofa grant of lands to them. A batiardis capable 


ww 


p by that name whereby be is uſually called,and therefore a grant to 
, him by that name is good. And a right heir , or one that ſhall be 
' the firſt iſſue of 7,S. that hath no child, is capable of a remainder 
5 by that name, but of land in poſſeſſion heis not capable by that 


name. And a baſtard as the reputed ſonof 7, S. may take by a 

rant to 7,S. and his iſſue, A Biſhop may take by the name of a 

9 Biſhop without anyorker name, Bur if a grant be made tqyyhe 
pariſhoners or inhabitants of Dale,or probes hominibnus de Dale, or 

| ro the commoners of ſucha waſte, or to the Lord and his tenants 

” bond and free ; theſe are not good grants: for albeit theſe perſons 

are capable,yet they are not capable by theſe names, 
DoR.& [f there be two grantees,and one of them do take by the deed,it 
Swd-94- is ſufficient, but if the grant be to one that is no party to the deed, 
ſuper Lis, and not to the grantee himſelf : inthis caſe albeit the grantee 
4 and he ro whom the grant is made be capable,and never ſo wel de- 
cw . 6 . , 7 

erms of ſcribed by their names, yet isthe grant void, for nogrant can be 


the Law made,but to him that is party to the deed,except it be by way of re- 
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, 17, Mainder. And therefore if a man make a leaſe for term of life, and 
co.luper after the leſſor grant to a ſtranger that the tenant for life ſhal have 

os '**._ the land rohim and his heirs: this Grant is void. Et fic de rrnilebarss 
, ' Andyet itſeems in ſome caſes, if one of the grantees be party 
4» to the deed that another Grantee that is 20 party to the deed may 
take with him. And therefore the caſe was: Robert gave the re- 

ws verſion of lands which eLgnes his wife did hold for her life to Sze+ 


& phan de la Moore , Habendum poſt mortem difle Agnetis inlibe- 
ram maritagium cum Johanna filia ejuſdem Roberti : inthis caſe it 
was adjudged that albeit Zoane was not named before the Haber; 
dam, yet that ſhe ſhould take intail with her husband. | 

Touching this point theſe things are requiſite. 1: That the , 1, regen of 
thing whereof the grant is made be grantable, and that both inre- matter rouch- 
ſpe& of the nature of the thing it ſelf, and alſo of his eſtate that ing the thing 
doth grant it, for in ſome caſes albeit the thing for the quality + 4 "——_ 
of ibbe grantable,yet in reſpe& of the eſtate and property that the 5**-*** 
owner hath init,it is not grantable. 2. Thar if it be by deed it be 
fufficiently diſtinguiſhed and named. | 

Amonelt things that are grantable, ſome are grantable de Neves 

. and 


pay w 
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REL ny I, and in their firſt creation, but not tranſmiſſible nor grabs af. 
Ttcof cerwards, And ſome are grantable at firſt intheir original creation, 
thething gran- and aſſignable over afterwards from man to man is i»finitums. 


ted, All things that may be granted by fine, and whereof a fine may Mis 


; | Numb.s. 
au what be levied may be granted over from man tg man. Part 3 
tings are 


X | ; S Sec In 6x- 
henable S408 All the things that are before obſerved to be grantable, by or poftion of 
or chargeable, without deed are grantable over from man to man. And therefore ms 
Oc nor. all corporal and immovable things that lie in livery , as Manors , Rs ©'s, 

1.1n reſpe& meſſuages,cottages,lands,meddows, paſtures, woods, aud the like, Numb. 15 


of the _ . . Are grantable in fee ſimple, for life , or years at'firſt and aſſignable - pn 
ruce- Or the 


tinoirfelf, OVCC again at the pleaſure of 'the grantee. Alſo trees, and emble- 
om mentsaregrantable. And a man may grant the veſture or herbage. 
z. the graſs of his ground, and not the ground itſelf, And a man 

that is ſeiſed in fee of a houſe,may pive or ſell the timber, ſtone, &c. 


of the houſe, and the donee or grantee may take it after the. death 


; ; 4 Perk, <e& 
Rents.Servi- Of the donor, Alſo all incorporeal things thart lie in grant, as rents, 103.Bro» 


ces, ſervices and the like are grantable over in fee ſimple, for life, or IA 
years,and therefore rents or ſervices reſerved upon any eſtate, and g. 1.6. 2. 
rents granted out of land are grantable over iz i»finitum:; And if Pere ih: 
a man have a rent reſerved'on a particular eſtate;he may grant over Firz. gran: 
parcel of it. But a rent or Service ſaſpended cannot be granted. {4% _ 
Neither can a mangrant a rent iſſuing out ofa rent. If arent be Lin. 144. 
Sranted to me, I may grant it ever to a ſtranger before I be ſeiſed 
of tt ; and this grant is void. But an annuity it ſeems is not gran- 
table” over after the firſt creation of it.. And yet if an fannuity be 
Sranted to 7. S, and hisaſſignes pro con/i//o ; it ſeems this annuity 

. drowſpes 15 grantable over. Advowſons are grantable in Fee ſimple, for life, Stat 32. He 
orjyears, from man to mani» i»finirum: Alſo the preſentation to poPZ. 
a Church before the Church is void is grantable : but when the 90. 
Church is void, that turnis not grantable, for it is then in the na- 

ture of a thing in ation: Alſo ReQories,and tithes, and portions 

of tithes,and penſions are grantable from man to man #» #nfinitum: 

Reverſionsand remainders are grantable from man to mann fee perks 86% 

ſimple, fee tail, for life or years. And if I have a tenant for life of 3, 7% **5 

houſes; I may grant the reverfion of 2 of them; And if T have the re- 

verſion of z houſes and 4 acres of land; I may grant the reverſion of 

2 houſes and of 2 acres of land. And if tenant in tail be of an 

acre of land the remainder to his right heirs, he may grant over 

this remainder by it ſelf; and yer it is ſuch athing as the tenant in 

tail himſelf may barre by a common recovery. But if a grant be of 

land to7.S.for yearszthe remainder to the right heirs 7.D.and7.D. ,. «6 

is living; this remainder is not grantable ſo long as 7.D. doth live. r0z- 

Commons,of paſturezof turbary,of fiſhing, of eſtovers,are grantable "75... 

in fee,for life or years,from man to manin infinitums. * And yet if Jaint on 

a common in gtoſs and without number be granted toa man and 8% 
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Cap. 2. 


his heirs; it ſeems thi 


aſſignes. 


peck-Se &. 


i91p Offices are gr 


: Per Lord ; 
Keeper & 


Car.in Ca- 


cellaria, is So0d, b The inferior offices alſo that are offices of truſt, eſpecially 
» Co-lu- if they concern the perſon ofthe grantor > howſoever they are 


per Lit, 


23% Ograntable ar firſt,yet are they not grantable over by the officer to 
Perk.Sef, any Other, unlefle they be granted to them and their aſſigns, and of 
) bl 
this ſort are the offices of Steward, Bailife, Receiver, Sewer, Cham- 
berlain,; Carver,and the like, neither may theſe be executed by De- 
puty but where the grant is ſo. 
12-E.7. 25 Ticences and authorities are grantable at firſt for the lives of the 
* parties or for years. But the grantees of them*cannot aſſigne them 
over. And therefore if power be given to me to make anaward er 
livery of ſeiſin ; I may not grant over this power to another, And 
if licence be granted to me to walk in another mans garden, or to 
Soe through another mans ground ; I may not give or grant this to 
another. 
Co. 4. 66. A bare poſſibility of an intereſt which is incertain, is not grant- Poſſibilities: 


IOI, 


13.H,7.1 
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5 is not grantable over to another man; But if 


common for a certain number of beaſts be ſo granted , it ſeems 
the law is otherwiſe,and that this is [grantable over in caſe where 


the firſt grant isto the gratitee onely, and not the grantee and his 


it may be executed by Deputy. ® The reverſion of an office is not 
». Chiefe Srantable by a Subje& as it is by the King, yet a Snbje& may grant 
iſt M. 5- 2n office Habendum after the death of the preſent officer ; and this 


Dier- 244. able. And therefore if one have a term of yeares in land, and by 
Co.lo. 51, his will deviſe itto 7 S for his life, and afrerward to me for the 
reſidue of the years , or deviſeitto 1s if he live ſo long as the 
term ſhall laſt ; and if he die before the term end the remainder 
to me: in theſe caſes ſo long as 7 S doth live, I cannot grant over 
this poſſibility, So if a leaſe be made to me and my wife for life,the 
remainder tothe ſurvivour of us ; I may not grant this remainder 
over to another man. But ſuch a poſſibility being coupled with 
ſome preſent intereſt ts grantable over. And therefore if A. have 
four houſes 1n execution upon a Statute, and by courſe of time it 
will endure thirteen years,and after two of the houſes are evicted 
by Elegit for fifteen years ; in this caſe he that hath this execution 
upon the ſtatute, may aſſigne over his intereſt in theſe two houſes: 
for after the execution by the Elegit is ſatisfied, A ſhall have the 
Pak. Sets two houſes again untill he be ſatisfied. The Lord cannot grant tlie 
ward(hip ofthe heire of his tenant whiles the tenant is living. 
1£.41% Thoſethingsthat are inſeparably ,incident to others, are-not 
crantable 
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antable at firſt ; but the great Judicial offices of the Offic%s. 
Kingdome, as the offices of the Lord Keeper, Chiefe Juſtices, or 
Chiefe Baron, or of other of the Juſtices or Barons , and ſuch like, 
are not grantable over to others, neicher may they be executed by 
Deputies. But the Sheriffs office albeit ir be not grantable over,yet 
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Incident. =grantable without the thing to which they are ſo incident and be- 
lonjing. And therefore a Court Baron which is evermore incident Perk. $a, 
to a Manor,is not grantable without the Manor it ſelfe : common '; ſy 
appendant to land is not grantable without the land it ſelf to which | 
it doth belong : and common of eſtovers appendant to a houſe, is 
notgrantable withoat the houſe it ſelf to which it doth belong. 

Suſpended A rent, ſervice, or other thing, whilesit is wholly in ſuſpenſe, is 3&7: + 

things: not grantable. And therefore if the Lord diſſeiſe the Tenant , or wry 
the Tenant infeoffe the Lord upon condition; the Lord cannot 3'* Grant 
grant over the Seigniory during this ſuſpenſion. But if one have a Perk.cea, 
rent in fee out of my land,and he purchaſe the ſame land for life or **? 

years ; in this caſe it ſeems the rent is grantable even whiles the 
eſtate of the land doth continue. Soif the tenant make a leaſe for 
years, or life of the tenancy to the Lord ; in this caſe the Lord may 
grant the Seigniory notwithſtanding. And yet if the tenant make a 
leaſe to another man for life, *and the Lord grant the Seigniory to 
this tenant for lifeinfee; inthis caſe it ſeems the grantee of the 
Seigniary cannot grant it over becaule it was never in eſſe. 
Franchiſes. Franchiſes, as views of Frank pledge, Perquiſites of Courts, Leets, 
Conuſance of Pleas, Fairs, Markets, goods of felons, waifs, eſtrayes, 
Hundreds, Ferries,or Paſſages, Warrens,and the like, are grantable 
over from man to man in fee, for life or years, i» 1nfinitum, 
Things in Things in aRtion, and things of that nature, as cauſes of ſuit, (253+ 
action. rights and titles of entry, are not grantable over to ftrangers but Co.wwper 
-in ſpeciall caſes. And therefore if a man have difſeiſed me of my 3x 4 
land, er taken away my goods ; I may not grant over this land, or Perk. 5c. 
theſe goods, untill } have ſeiſin efthem again. Neither can I grant $525 
the ſuit which the Law doth give tome for my reliefe in the caſes 27.24. 4% 
to another man. Soif I make a Feoffment to another man on con- ©**©5® 
dition that if Ido ſuch a ſuch a thing, I ſhall have the land again;in 
this caſe I may not before or afcer the time of performance of the 
condition, grant over the condition to another. But all theſe things 2 
I may releaſe to the parties themſelyes : For it is a maxime in law, 
that every right title or intereſt in preſexz; or in fataro by the joint 
aQ of all them that may claim any ſuch right, ticle or intereſt, may 
be barred or extinguiſhed. And in ſome caſes a grantee of a rever- c« cou. 
ſion may take advantage of 2 condition annexed to an eſtate for tion. 
life or years: If a man ow me money on an Obligation,er che like ; 5;."** 
I cannot grant this debtto another - but I may grant a letter of Perk-5c8t 
atturny to another man to ſue forit and receive it, or I may grant ** 
the writing it ſelfe to another, and he may cancell it, or give it to _ 
the obligor. * A preſentation to a Church after the Church is be- *2'* 
come void, isnot grantable ; for itis1n the nature of a thing in aRi- 
on. Þ Andif a mantake my goods from me , or from another *?***®* 
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ſuffer them in kis poſſeſſion, and a ſtranger taketh'them from him ; 
it ſeems in theſe caſes I may give the goods tothe trepaſſor ,, be- 
cauſe the property of them is {till in me. 
»k.5ea, Truſts and confidences which are perſonall things for the moſt p_. 
99. part,arenot grantable over to others. And hence it is alſo that offi- "x 
11% 379 ces of traſt and confidence are not grantadle over but in ſome ſpe- 
ciall caſes where they are granted to a man and his aſſignes ;. or 
where they are granted to a man and his heirs. And hence it is alſo 
pow 293. that a Wardſhip by reaſon of a term in ſocage, which by the law 
is given to the next of kin, is not grantable over to any other per- 
ſon by the Gardianin Socage. 
zirz Gran: Some things are 10 1ntire chat they cannot be ſevered by grant, Entice things 
1179 And therefore if a man hold three acres of land of me by twelve- 
pence rent, and I grant the ſervices of the third acre ; this is void, _ 
and he ſhall have all or none, for I cannot ſever the tenure. But if a 
man hold land of me by homage, fealty,eſcuage,and a certain rent; 
in this caſe I may grant the rent and keep the Seigniory. 
Peck, Set» A Villain is grantable for life,or years ; and if the villain during Villains. 
che the eſtate of the grantee purchaſe land in fee,the grantee ſhall have 
it for ever as 4 Perquilite albeit he have but an eſtate for life in the 
villain it ſelf, © | | | | 
Derss. Allchatcelsreall and perſonall regularly are grantable from man Chatcels reall 
£10142: tO man 4n snfinirum, as leaſes for years, be they preſent or future, kn pertonat. 
Pak. {&; Wardſhips of tenants zx capzre, or by Knights ſervice, trees, oxen, 


> 3 0+; horſes,plate, houtholdſtuff, and the like. ' Allo trees, graſs, and corn 


h rerk, ſc. Srowing and ſtanding upon the ground, fruit upon the trees, wool 
c 90, upon the ſheeps back is grantable. 


co.5 24 If amanſell me ten load of wood in his woed to be taken by his Diltrefic. 
aſſignment; or ſeil me 3 acres of wood towards the north fide of 
the wood;'by this grant in theſe words I have ſuch an intereſt as is 
Fiz, Bare £ratitable over.. If. I make a leaſe by deed of a houſe to anvther,and 
io. 'thereinit is agreed between us, that if the rent be nor paid me by 
ſuch a time, 1 ſhall enterinto the houſe and take and ſel] the goods 
there as mine own to pay the rent ; it ſeems this is a good grant of 
the goods,and that Tmay do according to the agreement. And if 
__ one that doth hold land of me grant to me by deed indented,that I 
: Fit Grane ſhall diſtrain for my ſervice inall his land ;this 1s a good grant. 
| Fiz Dogs AA Man may give or grant mony, as if I deliver one mony on con- Money. 


a 18, dition that if he aſſure me of ſuch land he ſhall have it , otherwiſe 
that he ſhall deliver it tro me againzin this caſe if he mike the aſſu- 
8; : rance he (hal have the mony,if not I may have an aceount for it. 
| Bro. Done Such thingsas are fere vature,as Conies, Hares, Deere, and ſuch Fers natar e, 
FE '  like,arenotgrantableat all, <a 
: "<{@, A Parſonofa Church-may grant his tithes for years,and. yet they Tirbes, 


are not in him. _ 


A man may give or grant his deeds:3.the parchment,paper & wax Deeds. 
| | = £0 
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to another at his pleaſure, & the grantee may keep or cancel them. 5 
And therefore if a man have attebligation,he may give:or grant it Tria.38 8 
away,and ſo ſever the debt and it. $o tenant in fee (imple may give th TE 
or grant away the deeds of his land, and the Executor in the firſt 1, * 
caſe, and che heire in the laſt caſe, hath no remedy. Buta tenant in aa 
rail of land cannot give or-grant any of the deeds belonging to the , q.,.. 
land intailed no more then the land it ſelf. One may give or grant Fitz Bare 
apparell,and it is ſaid if one make apparell for another, and put it 77 
vpon him to uſe & wear;this is a gift or grant of the apparel .it ſelf. p,, .., 

If one grant to another all the wooll of his ſheep for ſeven years; 90. 
this is a good grant. | 

If one being a Parſon give to another all the wooll he ſhall have ping ns 
for tithe-the next year; this 1s a good grant. 

If one-grant to-another his horſe or his cow in- the disjundive ; TO 
this is a good grant notwithſtanding this incertainty,and the donee 
ſhall have ele&ion, and by that make the grant good. 

Any eſtate that a man hath inifee ſimple,fee tail, for life , or years 
in any lands,&c.or any rent,or profit apprender out of the ſame is 
orantable from man to man iz infinitum.And he that hath anyſuch 
eſtare ofany lands, may chargeit with any-rent or profit to be ta- 
ken out of it as long as the eſtate of the landdoth laſt.But an eſtate 
at will is not grantable over. And if an eſtate be made toa man and 
his heirs without the word Aſſignes , yet he may aſhgne it at his 
pleaſure,for Aſſignes is included within Heirs. 

An Intereſſe termini. i: a leaſe for years to commence in future,is 233-47 
orantable before the term doth begin, whether it be a leaſe of the- 35, 
land it ſelfe,or any rent or other profit out of ir. . TEE 

The intereſt oreſtate that a man hatch by extent is aſſignable C0-4.64 
from raan to man at pleaſure. | | 


The reverſion upon an eſtate tail is gramable. And yet the tenant ©.6.5: 
in tail in poſſeſſion by the ſuffering of a common recovery,may bar @% ac. 
him in reverſion of any fruit of it; I Hs [; <i 

If an eſtate be made of land upon condition,as if A make a Feoff- 
ment to B on condition that if A pay 20. |. he ſhal have the land £01.14 
again: inthiscaſe A and B together may at any time before the Li has. 
performance of the condition joyn together and grant this land,or Confrnr 
charge it with any rent, 8c. and this wil be good, for it is a maxime 
in law, Fee ſimple land may be charged one way or other. Andin 
This caſe B may grant over his eſtate alone, but it-will be fubje&to 
the condition. And if B-granta rent out of the land to aſtranger, 
and after the condition is performed, and the Feoffor enter; in this 
Caſe he ſhallavoid the rene. But inthiscaſe Acannor grant, for he ©*"# 
hath nothing hur a poſſibility; If one enfeoffe divers to the uſe of | 
his ſon and heir upon condition, and before the time of perfor- 
mance of the condition,the father and ſon joynto grant or charge. 
the land,this is a good grant os. charge. 


m— —— — 


co:fups Tf thetenant intail, and he that is next in remainder in Fee joine 


;El nopr aff in the grant of a rent charge inFee, and after the Tenant incail 
7s 49, doth die withour iſſue; in this cafe this isa good grant and charge 
againſt him in remainder. And if .1 doth bargain and ſell land to. 
B by indenture, and before inrolment, they be joine to grant a 
3r, rent charge toC bydeed; in this caſe this is a good charge and. 
ure grant, Whether chere be any inrolment or not. And ſo if donor and 
donee in tail grant a rent charge out of the land, & then the donee 
Ne die withont ifſue ; in this caſe the grant is good to bind the donor. 


co.ſfupee Iflandbe granted to two men, and to the heirs of their two bo- 
Lic132- dies begotten; in this caſe albeitthey have ſeveral inheritances 
after their death, yet neither of them can grant away his eſtate af- 
ter his life, for they are divided onely in ſuppoſition of law. 
Perk.Sc&. - One coparcenor of a ſeigniory may grant his part to a ſtranger. 
bek,sct, If two jointenants be ofa plow land } and one of them doth 
105. granttoa ſtranger common of paſture for beaſts without number . 
to betaken in the ſame land, this is void. 1 (EINE | 
Pcrk-Sect. Tf two jointenants be of a reverſion, &one of them grant the who!e J oiatenancs, "3 WHAM 
£2.52, this is void for a moity. If a man grant,or charge that which is none + RIG ON 
- Op of his, and that wherein he hath no property ir being in the grantee 4 81's AUBRITA 
.*” oraſtranger ; the grant is void. © And therefore if a man grant a of RR Rh 
rent charge out of the Manor of dale,or grant a reverſion of land, 
 andin truth the grantor hath noching in the Manor of Dale, or in 
the land; in this caſe the grant is void. And albeit the grantor doe 
Sea: i afterward purchaſe the Manor,or the land , yet this will not make 
the grant:\good. Bur if the granc be by finey or by indenture, there + 
in ſome cafes it ſhall be good by way of Eftoppell. And jn thiscaſe Eftcppet.. 


raat 


albeit the partv recite that it is his own, yet this will not mend the al 
7 caſes. And therefore if a man recite that he hath a rent of tenne [1 
'Cur- ' pound ayear , andthen granc five-ponnd a year parcel of it; in 
7. this caſe if he-have no ſuch rent the grant is void. 
ods Bo. Done - A Shepherd, Bailiff, or Parker, . cannot give or grant away the $e;yan;, 
TTX 58: 4e goods of his maſter without authority. | And yet it ſeems the ſer- 
p49. vant of a Taverner or Mercer, may give or grant his maſters wine 
”— er wares.; And ifa wife give or grant the goods of her husband; Husband and WY HART: 
_ thisis a good grantor gift until the'husband Uiſagree toit, and Wife. | W's (171TH 
by his agreement'it is made good for ever. TOW | 11114 
Plow524 If a man have a leaſe for years ofland , and make a leaſe for life 
9: of it, or charge it fer longer time then the leaſe for years doth  WW"2 14 
- laſts inchis the grant is good for ſo long as the leafe for years Wii! 
OM doth laſt and no longer. But if he make a leaſe for life and give li- We# 1! 


very of ſeifin he doth Forfeit his eſtate. 
NAT \Regularly a man cannot grant, or charge that which is not in | 
Lt: his'own poſſeſſion, albeit he have a righttoit: Andtherefore if MIO: | 
Perk ſet; a Man be diſſeiſed of his land: and before he hath entred into or re- Vn oþ 
has "ON __ — | covered Ml 
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covered the land, he doth grant or give the land or his right to the 
1znd toa ſtranger, or grant a rent charge out of the land toa ſtran- 
ger ; intheſe caſes the grants are not good. And yer ſuch grants 
by fine may be good by way of eſtoppel. And by a releaſe alſo the 
right may beextint, But if one that hath a'reverſion upon an 
eſtate for life, and he grant a rent iſſuing out of this land; in this 
caſe the grant iS g90d,and the charge ſhall faſten upon the land af- 
ter the eltate of the tenant for lifeis ended. And if a man grant 
common -Or rent, notwithſtanding that-a ranger cake the rent 
or uſe the common at the time of the grant, yet this grant is good, 
for a man cannot be out of poſſeſſion of theſe things bur at his plea 
ſure. f And if a leale for years be made to me, I may grant away 
my eſtate before my entry. And if the leaſe be to begin at a day to 
come; 1 may aſſigne over my intereſt before the day come, for in 
this caſe the incereit is in me from the time of making of the leaſe, 
* Alſo | may give or fell my goods that I have not inpoſleſfion,and 
therefore if a man take my goods our of mine or another mans 
poſſeſſion z I may-afrerward give or grant theſe goods to him or 


another man,and this grant or gift is good. 


A le{{or cannot give or grant the trees growing on the ground 
of his leſſee forlife, or years without the licence of the lefſee,ex- 
cept they be firſt cur down by the leflee or ſome other, for then he 
And if there be leſſee for life ,. and the leflor give the trees 


may. 


growing 0n the ground, and after the leſlee for life 


ieth ; in this 


caſe the donee cannot take them , for that at the time of the gift a 
property of chem wasin the leſſee. But if a tenant in fee ſimple 
vive or grant the houſes ſtanding, or trees growing on the ground 
he hath in his poſſeſſion;in this caſe the grantee or donee may take . 
them after the death of the grantor » and that albeir they be not 
cut or taken down before his death. "And yet if the tenant in 
 _ tail give or grant the trees-growing upon his intailed land, and 
Tenant intaile the donor die before the trees be cut; in this caſe the donee ot 
grantee cannot cut themafrerwards; Howbeit if ſuch a tenant 
intaile give or grant. his emblements of corn growing on the 
ground ; the donee may cut and:take them after the death of the 
tenant in taile. -. Andif- the tenant intaile give or grant his trees 
and die before they be cut, and afterwards beforethe iſſue in taile 
enter into the land, the donee orgrantee.cut them and take them 
away , in this caſe the iflue in tail can bring no ation of "treſpaſs 
againſt the donee or grantee for the trees. But perhaps if the trees 
be not removed off the ground he may take them; 1: 
nd: the one doth pre: 
p <ſ<ntation. fant and then he-doth grantthe next preſentation ; this is a/ good 
grant, but by this grant doth paſs the next he hath to grant, for 


If two coparceners be of anadvowſon,, a 


. 


his companion muſt have the next,. Soif one be ſeiſed-in fee of an 


Advowſon 
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A Grant. Cap. 12, 


ih. 'þ covered the land, he doth grant or give the land or his right to the 
Q.\\0-f hi [znd toa ſtranger, or grant a rent charge out of the land toa ſtran- 
3 0h. ger ; inthele caſes the grants are not good. And yet ſuch grants 

| by fine may be good by way of eſtoppel. And by a releaſe alſo the 


rerthe eltate of the tenant for lifeis ended. And if a man grant 


21% $4 LOOT? | > t Pe 
;; d | | #1 Eito ' Lhe ; 4 ARC. | , : 
Wy 13 | 3 3s righr may be extin:t, But if one that hath a reverſion upon an ;,.. .,, oh 
1! WRT) eſtate for life, and he grant a rent iſſuing out of this land; in this 92.98, Br 
[4j3'- (6 caſe the grant is go0d,and the charge ſhall faſten upon the land af- Tyco" 3 


| common , orrent, notwithſtanding that a ſtranger take the rent 
WT or uſe the common at the time of the grant, yet this grant is good, 
WH! for 3 man cannot be out of poſſeſſion of theſe things bur at his plea- 
$| RT - | ſure, f And if a leale for years be made tome, I may grant away __ 
my eſtate before my entry. And if the leaſe be to begin at a day to habe 
4 4008 come ; 1 may afſigne over my intereſt before the day come, for in per 2 ju. 
4 | FELL this caſe the incerett is in me from the time of making of the leaſe, 3: ... 
& LIBIRIET * Aiſo | may give or ſell my goods that I have not in poſleſfion,and 92:93. 


WIRES bi 1 f? | therefore if a man take my goods our of mine or another mans j"Z:20 


.Bro, 
' | polleſſion z I may afterward give or grant theſe goods to him or Done 13. 
bid | - another man,and this grant or gift is good. | nee 
þ AL MRETOR A le{{or cannot give or grant the trees growing on the ground Dierzoz. 
[ oy of his leſſee foriife, or years without the licence of the leflee,ex- arg 


[SORES cept they be firſt cur down by the leflee or ſome other, for then he 59. 
may. Andifthere be leſſee for life , and the leffor give the trees ©*'**15® 
growing on the ground, and after the leſſee for life dieth; in this 
caſe the donee cannot take them , for that at the time of the gift a 
property of chem was in the leſſee. But if a tenant in fee ſimple 
give Or grant the houſes ſtanding, or trees growing on the ground 
| he hath in his poſſeſſion;in this caſe the grantee or donee may take 
| ' themafcer the death of the grantor , and that albeit they be not 
cut or taken down before his death. And yet if the tenant in 
L210; ———_______ tail give or grant the trees growing upon his intailed land, and 
Why 7), Tenant intaile the donor die before the trees be cut; in this caſe the donee ot 
'Oik Srantee cannot cut themafrerwards; Howbeit if ſuch a tenant 
intaile give or grant. his emblements of corn growing on the 
ground ; the donee may cut and take them after the death of the 
Wh tenant in taile. Andif- the tenant in taile give or grant his trees 
&. | and die before they be cut, and afterwards before the iſſue in taile 
Wi). enter into the land, the donee or grantee cut them and take them 
h; | away , in this caſe the iflue in tail can bring no a&ion of treſpaſs 
WF againſt the donee or grantee for the trees. But perhaps if the trees 
Will be not removed off the ground he may take them: £315 
+BY If two coparceners be of anadvowſon, and the one doth pre. aw "1 
| ſent,and then he doth grant the next preſentation; this is a good 
ROE Erant, but by this grant doth paſs the next he hath to grant, for 
his companion mult have the next, So if one be ſeiſed-in fee of an 
ET Advowſon 
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2, Cap. 2 A:Grans, 245 
advowſon,and he hath a wife,and he-grant the third preſentationz 
this isa good grant, but it ſhal:be taken for the third he niay grane,. 
which is the fourth, for the wife is to have the third for her dower, 

Perk.Sets Tf man have granted athing once, he cannot afcerwards grant vt 
We Ad n reſpe& of 

| Dier35- * It +And therefore if a man give or grant me a horſe,firit by }7_....: . 

0, 350-Lit. þ a ior Crant 

| 5a. word'df mouthy*andafterpranthim co me by deed ; this ſecond: of rhe t ſame 

pe: 258. , grantis voidzand therfore if there be any fault in this grant in wri- thing, 
Perk, Sec, FR 
102, _ ting, it isnot material,” Andif-a man grant tomecommon of p:« 
ſtare without Loney inhis ground, &after make che like gran: to 
another;this ſecond-grantis void as to me, albeit it be good again{t 
the | ne Andif. one grant the nexc preſencation toa Church, 
e death of the proteny ncumbenn,. and after granc the ſzme 

2 or: make aleaſeof land+coone for tenne years, and 

y vr make ml aſe ne |; = wy xc another far- the ſame renne 
win or giveia no id-after give the ſame horſe co anv- 

Sec | | 
cher; inall' antis-void. But if the ficit 

a grantor gift be wo rg of part of. che thing granted afrerwards, or 

3 * part of the time onely, the ſecond grant will be good for the 0- 

5 eerpitheo” -And therefore if one be ſeiſed-of:a-manor and demile tzn 

Fo. acres of: rh 2-demeine' to | te years, and: afcer:demiſe the whole 

q manor toanother for twenty years # this i is 2o0od'grant for the 

£5 erplus of the manor delides*th nia _ preſently, and for 
% the- {t-cen:year $50 if, the ſecond granc 


Was it. tbe 


e next preſeritationto'< ranc the 
| jon toanothe: —_ oth nota BO the death of 
umben;.]-in-chis *caſe che. orfiry<! mpheeeNt and the 

hatbhay d ayoi on | paaficratieuaath of, 
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26] Se afebods + hin 36 el ming or 42- 
Cote tel ve veghen Ball grantor ſcriprion ot 
+500 more by fion ,: illus, _ this ke will not the chins 
Gorge het WO Sor angholapd, 5Fooc praneeds 
Li wby che name rfion.of the thing, PMiſnaming 
—_— pofle 6-5 on: Iv #0# ft lex. b Forif one Ty 
ig rand: be ore che leſlee encers the leflor grant 
lo lem ename'ert hereverſon'or the land; this grant is void. 
t0 Warrant aſe forfife of the demeſnes/of -anianor rendring 


tl opt rent; And der et PX h grant the manor by the name ofthe manor, 
DicGrhg*: M60 gran flow of *the-demefnes as well as 
prantis. * for he refidue'of | /thartanor.) Buc'if one: grant common by che 


non  iachE of the reverſion. of: the common, ir ſeems thisis not good. 


perfow And yerif ont have commonand ; Brant ir for life ; and during that 


caſe Bro, | 
Grant, 3 citate 


ry. 
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A Grant. Cap.19, 
eſtate he doth grant the common by the name of 2024m5 ilam Com- 
WER: 10 1.f muniam [nam &c.\ome doe hold this grant to be good. 
it mA Any thing maybe gruvens bythe name whereby ic isand hath ©26.5; 
vas been uſually called of latter times within nine-or tenne years or Bro. gin 


7 £ wb. 3 L 
{ Were : thereabours, albeit it be an improper name, and not'the ancient 7:berk, 
[ Wy 1: 108 name of che thing but a name newly. gotten,” And ſo a Manor - 
| bi RAR RAT may paſle by the name of a meſuage or farmegor a farme or Manor 
34/1 Ta by the name of a meſuage if it be ſo-uſually called/andreputed.So 
WA {6 the great houſes in London called Excerer:; and Dorſet houſes may 
WH be granted by thoſe names, And if a nan_hae which indeed 
! | MT is a paſture ground by the name of a-wood;Orgrant that which in i«H8 | 
\ 33 RUTHE deed is a wood bythe name ghana e-ground, ang; wte 
UN ELH called by thoſe names; hope | 
$68 if onegrantbythe name ofa a great field, tha geed is du 
l' | ' a little cloſe, butit is uſually « Ky /OIY 7'the name of "P peas el 
\\ HER y this is a good grant of this ng Sdif one grant by the.name of 
Lf a plow land, that which intruth is but anacre'of land, or 'prant by 
Wt the name of a Manor tha whichis but a'plow land ; theſe grants 
at are good. And ſo as it ſeemes it-is t-converſo,) But if a man grant 
is a houſe, or a meſuage-; by thi$ grant an acre'of land will not paſſe. 
' | By the grant of ſervices 4 reat- reſ 64 d ml | POD | eftare taile Co.faper 
| 'þ l will paſſes We -4-# PER Sethe M3. © 15 B24 

IP. if a matrmake a leaſe af ne ho! uſe Jac.Curis 
[| leſſee divideir and:make two hou! pits 
Ki raihy the reverſion of it 


men at ſeverall times,an they divide them 1nto'twenty'nir 
ia8 ments and houſholdsin them ip ky | leflor .doth' 
{Þ HRENS | them by the name of three meſuages:thisis x 300d grant to; 
WE. 1} | them all, Bur if he grar ao 7 of fifreen meſnages or t 
1 ments only . it ſeemesthis is good & 
Wh" the ſubdividedteneme 
FT Gli BS ne rec ie chat ſc remeturgitungo of ee Perk-ſe. 
4B FN | and whiceacre, ar and d theng 7" was og it doth in 
-of beth : ine borh 


theſe caſes the gran ” 


If one be Patron Bro.Gram 


WEy he grant che next Church of $. Perer, or Pet. 
b F<), Church of s: Paul: the are void grants to : /the Preſenta- ſe&.99 
[1 Ph | tion. beg Per. 3 


| 2.7f one grant arent out of whiteacre by the natibaſs rent out 60 ava. 
W317 of black acre;this.grantis void asto chargewhite acre.. © oa 
ET If one have a Manor called Steeple bavington,and he prantitby car.iowe 
; the name of weſt Lavingronalias Steeple Lavington by theſ alia Wo. ag 
eſpecially Crew, 


YN BB 


| Cap-12- A Grant: | 
eſpecially if the grant ſay [lying in Lavingrong and the Manor of 
Steeple Lavington doth lic in that pariſh, and the grantor hath no 
other land there. - PAK = radodiecs haben eg 
vic.2.Jac, If One grant all his lands which he hath in D. in this manner, 
ing;ownes [ All my lands in D, which I had of the grantof 7S; 7 this isa 
reed, = $goodgrant of all his lands in D.albeit he had them nor of the grant 
of 7 $, but of the grant of another: But if-the words be [” all my 
lands which I had: by the grant'of 7S"inD; 7] in this caſe the 
grant is not good to'carry any other lands in D;bur ſuch as he had 
plow 169, of the grant of 7 $/Soif one grant in this manner [all my Manor 
Ds the Of Salein Dale which I had by deſcent] andiin truth he had it not 
q__ by. deſcent but by purchaſe; this is a good grant of the Manor. 
Forum SOIf one grantall his lands in Dale, and ſay no more; this is a good 
2)ac.B.R- Srant to paſle all his landsrthere.: Burt if one grant in this manner 
{ all my lands.in Dale whichThad by deſcent from my father, Jand 


Dicr#7; Yoid and will nor pale thoſe lands,'- Saif Tgrant in this manner 
[ all my lands that I had by the artainderof 7F } andintruth I 
had no land by thatmeanes: this grants void. And if 1 grant 

Mic 2-Jac. after this manner: "allmy landsin'F;. 


nner” [ alt n Be intherenure of D. which I 
adjuige had of the gift:of / SÞ-and in truthir. doth lie in'B. and isin the 


calc. tenure: of D. bur it was not purchaſed of 7S; thisisa good grant 


Bier 299. If a pariſh liein ewo Counties; viz. Berk: and Wilts, ard one 
co.3.19. grantin this manner[ all hiscloſe called Callis inthe pariſh of Hucſt 
inthe county of Ze k'the cloſe doth lie inthe coun- 


i 


. 


unty of Ferk. ] and.in truth 

ty of wilts;this is a good grant to:paſſe the cloſe. Burt if one grant 

in this manner CAN Ins houſes in the pariſh of S.Bxtto/[phes extra 

Algate late inthe tenure of -R] where in truth he hath no houſes 

there, bur;hethath ſome houſes in'S. Zutrolphes extra Alder(pate; 

this is a void ;grant,.And yetif- thegrantbe inthis manner, [' All 

_ that my houſe inthe occupation of 7s in'$, Andrews pariſh | 
@. whereas in truth iris in the pariſh of: K.-bur in the. occupation of 
IS ; itſeemesthis grant.is-g00d" ro paſſethe honſe.. Bnc if it be 

thus[All that my hoaſein $. Andrews pariſh in Helborne in the 

and in;truthitis in anotherpariſh, but in his 


notwithftanding. But if rhe grant be thus [onzn;a 5a rerras Ge 
Frag R 4 1B 


in truth I had'them not by deſcent but by purchaſe , this grant is 


247 


Prerogative, 


a - —— hoo 


4 Ps Cap.1 9, 


in tenurs I S: jasen. in W. nnper prioratui de S ſpefign, ] and in 
truth the land doth lie in Sand notin x7; this is ng good grant to 

paſſe the lands in $; Andif the lands do lie in W, but are in the te- 
ah of 1D, and not.in thetennreof 7 8 ; the grant is void.to paſs 
theſandsin che occupatian of 7 $. - 

If one purchaſe land of 7 $.in;T, and have na dobor land there, Diec 356 
and he grant his land in T, fate the land of RF, or late the land of Bro, Gra 
$,and miſtake or omit the Chriſtian name; this grant is good- not. * 
withſtanding this miſtake And 17 alſo i it is where there is:a blank 
left for the.Chri/tian $617 And if inchis caſe he grantall hisland 
inT, and ſay no more, this isa good grant to-paſle the land; And 
if one grant [all his lands in D called N,. which were/the lands of 
iS, ]thisisa Rs Wn i £0 paſſe the lands called N, though they 
were never th S. But if the grant de [ofall hislandsin - 

D, which were fg lands k, 18] dy chis + gone bur tholp lands that 
were the lands of 1 $ will paſſe; * 

If one grant inthis manner Calla my pub. in D containing ren Die: &+. 
acres] whereas. intruth tisx eadow 'there doth contain 20 acres, 
| k ſeems this is a good. grant for a tte ares. 56 if one grant 

thus [AHN thoſe forty lever 1 ack e310 | :Whereof 
fifteen lie. in D,wenty 1 in E,and t vein 1 Fl and ir 
of them do liein F, and none: ops in D or: 3; ; this" is 
grant £0 oy the whole forty ſeven acres. "oleh Piet h 7 
IFone g ty loadok wood,and fay in his grantf;of v 
05. wood he .ngd lixteen.load bythe grantiof -his father 
| x wo ny .or did 


l e-rhe 


FS G 
® ev. Bad a a 'town.or 547 K 4 
isbe LET to | lay inwwhat 4: 
hlie, for if t5 places: (as it may ) 
ce: Ingo: WIC beg omitted -and- the reſt 
L re of the Manor Tying in the town that i ts" not 


; And ſoallo it is if. it be two Manions, 2s 1 

of the SIR, of ) 154k and Condor, i the ( Opin Salopand he 
grant i FR RON guns ml 7 pu, 51/4 4g & Condor | 
cums parting, in Conn: Kalapis.s 1, thin 2h dg 4 RR 
Manors. Ot We. « 45:1n.caſe 


Hodges lying with unthe pariihe g. 1 my & I PFergr in $ AL Tas, Ta. 
bons, and he reciting Fy e rar leaſe grant to.C his term'and intereſt = & 
ia he hou, lands, &c.. ab Hodges. i inthe. Paridh of S: > ne Bro, "ui 
My and. 53» 


ane 
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Capun IT _— Grant: ; 
and S. llbege; ; this grant is good apes for ſo Fol Tg "a hein 
the pari:h he Peter, ag got for #6 which d nk n'$, Ste- 
phens, B e grant. th be] Far dot $i : zriſh.ir 
ah ; Burp je arr Ca 4 toy 


4; $99 0 F \5 Var ale 
wen ofa Manor that ny ie in; Fon Pins | Aa fo the 


egrant 
Is good for the. whole Farm, If one recite 1E he hath 


ſuch lands by forfeiture ,..or whereas ſuc $00s WL 08 ſtate of 
bis land,or where sthe : ka aid him 19. 1,0. as Ni 
ſuch ſervice,, 06. Lhe th , and theſe things as 'noetrueand Ser 


wards he doth; grant the land by apt words ; this miſtake in theſe 
caſes willnot. hurcthe abs Bur Burge iris in caſe of che.King 
in ſome. be gftheles caſes, , 55 


FN rh and Fiſh. ponds,and 
fe and] En, and after 


P:erogative, 


Cs. ſuper .. terre, or Fo. Woes ny rerts, or 
Lits5s ſe ire good grants, and. thar 

£1 tyadue fo of more or leſſe.. 
Co. fipe RED ( bod Went with, Water , "thisis a 
Dier, 84. of. a.cert; in por 50h 'of land or tithes, or of the 
$615 orciches,. ap Ly ere | be'a ſufficient, .certainry in 
| cription Of it, aſe rant. 15 00d, And'thetefore if the 
he of the fopeck, part v7; "x hand of ce erings of the 

: ChurchoFS, Zecer,chis.is good grant 

text , Ifone ſciled of an Advowion in Fee grant o, TS, thit as" oft as 
- *-** the Chan ch.is voidhe ſhall name the Clarkto th 4 arr and he 
- ſhall preſent -him+o.che. Orginary ; rhis is 3,govd gr ra rg ole Ad. 
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If the Lord grant his Manor by the name of [his Manor with the {i Gran 


reverſion of all his reniants's or by the name of | the reverſion of per 

all his tenants bond and free Which hold for bees years } atid go - her 
not name them by,theit particular 1 names ;'theſe graiits ate: good 

in theſe caſes and'certain enough, - 

If one grancland,and fay notin what pariſb,or county, or village Bro.G:ant 
it doth lie; yetif chere be any. other matcer to deſcribe it, it ſeems ©; 19.47; 
the gratis good enougþ;; a and it may. be averred where ic lieth. 

Bur if chece be to ciccurhitantial marrer'inthe grantto denote and 
decipher out whereic dothlie- it ſeemsthe- grant'is- void for in- 
certainty, And therefore if one grant his Manor of Dale , or his 
lands in che occupation of / $; of his-lands that deſcended 1s, 
or his lands thac did belong tothe. Priory of), or the like ; theſe 
are good Srafits and certain, enough: "1s: verthns eſt jus certum 
reddi poteſt.* ; 622 
If there be tenant for lifs of three Hor : 4nd four acres of land, 
and he inrreverſion grant the! reverſion:of two houſty aud of two 
acres of this land; this} is a wyond grant and bach ſufficient my 
iT it. - | 
If a grant be; incertain zltoK6 erg$c have nor ſufficiene certainty —__ 
in it, & carinot be made certainby! ſome matter ex Hh" ef is © 
void. And therefore if there be Lord'and tenant of 3 ,acres-of land | 
by fealty and twelve pence rett,and the Lord ral ly old Bot INE 
of he Ky ird acre, to TIA er; EF lhad, me wy; £ - Here '80 if 58,69. 
Fen naere ; Ort _—_ 


PF ae 


Perk. fe. 
I 73+ . 


void: $0 if one ering me '{d aid ts of hisre bee 
may be reaſonably ſpared ; this Aereepnt Hp | "And yet i fo —_ egran 
me ſo many of his trees as 7 S ſhall chinkfie, itle ems'this ora n 


by the aſſignment of grancorve to de tak Er | | "tþ th Þ& 


wood toward the N orth{ ; this is A good TY 
and certain enoufh. 
If one grant to one of ae hBldren ir Is. agd 78 hath he we —_ 
r en Id 


Cap.12,* A Grant. 


the one, and he doth not deſcribe which he doth intend ; this 
grant is void for incertaintys 


9B 4s 
Pork: 5ee ſhillings, or common of paſture or. rent ,' in the disjunAive which 
bt is at firſt yery incertain ; yet this grant may become good , for if [ 


' make my ele&ion, orhe pay'the rent, or perform the grant.inei- 
Perk, ef. ther part; ' the grant isnow become good; So if one be ſeiſed of 
two acres of land;and he doth leaſe them for life, the remainder of 
one of them, and doth nor fay'of 'whichto 7. S. inthis caſe if 7.S. 
make his ele&ion which acre he will have;the grant of the remain- 
def to him will be good: $0.it is when a man hath (ix horſes in his 
ſtable; and he doth grantme one of his horſes , but doth not fay 
which of them; in this caſe I may chooſe which I will have, and in 
theſe caſes when I have made my ele&ion,znd not before,the grant 
isgood. And if in theſe caſes the grantee do not make his eletion 
$:0.Gravr quring his lifez it ſeems the grant will never be good. If one be (ei- 
A ſed of land, and leaſe it for years, -rendring ten ſhillings rent,and 
after hedoth grant a.'rent of ten ſhillings out of this land to a 
ſtranger ; . inthis caſe albeitthere be ſome incertainty in the grant, 
yet this is a good grant of 'a'rent ofrenſhellings, bur ir: ſhall be 
takena:;grant:of a new,and not of the old rene; and therefore ſhall 
eeffe,untilthe particular eſtate be ended.” 
See More] this point in. Deeds a -and their E pines 7 cap. D 


In PA albeirchere be in n 4G xood-grintor,and a 
grantee, and-a thing pranted,and: Mlrket, [pwn rn and cer- 
tainly deſcribed; yet che granc may be void, for ſome fault in ſome: 


other thing rouching the grant: as, I.In the commencement of 
Bro.Crant the eſtate. - "For if a man be poſſeſſed of a term of years, albeit it 


ww hun ars or upwards,and grant to.anotherallthe reſ:- 
Plow. 520. f this. term of yearsrhardhall by to come at the time of his 
death; this grantis void for incertainty.And yer if a manpoſſeſſed 

of ſuch a term-in.land, the land ltaanorher . To have and to 

hold to him after the: £ ahof the rantor-for. fifty years, or for 
two huvdye theſe aregood grants,and in the firſt caſethe 
1 7 yy | ea rs,/t-there be ſo many to come of the 


the death of the grantor , and inthe 


laſbcaſerthe grantee * Nall have che lod for the whole one hundred 
ſo ma _=u them asare to-com atthe death of che grantor. 
nt any thing that doth lic in livery oy in grant , and 


| } the rime of che an. in-deo imple, fee tail, or for 
Corfute dt in at a day t9-come 2: : this for the moſk 
Pale. 7e 15 void were os ſeiſinyillbelp ir, Bur 


eaxis 2 leaſe for years to begin in futuro.is good N__ And if a leaſe 
cate. be.made to one for years, 0r for years, determinable upon lives , 


If one grant to me'a rent orarobe; exrenty ſhillings: or forty 
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Cap, 48: 
and afcer a leaſe.is made to anctherof rhe ſameching;To baveand 
to hold from the end of the former leaſe 4 this: is a-go0d teaſe and: 
the commencemens certain, enough, So if 2 leaſe be made of lafid 
ro onefor life,and afres che; reverſion thereof is granted 0 anothef - 
for life cum poſt-yworters vel altsmods; vacare. .contigerit; '\thisis . 
good, Soif a leafe be-made to.one fortwenty years if-he live ſo _ ; 
long,and afcer.aleaſe is made to another Habendam afcerthe end Paic.7)ac. 
of the termgrafited: tothe leſſce;f 20years'to be accounted from- ©*'Þ 
the date ofthe decdlaſt maile;this ts a good grantfor 20,years af+) 
ter the-firſtleaſe ended;andihe words[to-b1 accounted;8&c. ] ſhall: 
be rejected. And if 'onergrantarem-to'me, Habindunsfrom the. ©*'*: 
time of my fallage for m Jife,and T am of full age at'thetime of b 
the grant,this. grant'is gQ0« formy life. fa woman fole have a/leaf- co; " 
for years and take a husband;, and thenhe in reverſion grantthe:/ 

land to another 1 abendumatier tþ eferm granted £0i thehusband, 
\ Inthe limi- &c Where .intruths anted to 


| | ir by al 22.H. 6.15 
tation of the aft of law;viz.the marriage,yetthivisa 


got leaſe. 241 the limita, Plow. 28 
eltace.Ocin tion of the eſtate, . -For ifaifirant'be to-cwo, ot 
gr _— Sz; thisis void for ing ertainty,” | And: yet'a grant tone & 
or ene rant heredibusj is Spode hf ;athian grant twoacre: ens: 7 + png 
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An Atturnment. 


If one make a Feoftment with warranty, and afrer the Feoffee 
doth grant to the Feoffor, that neither he nor his heirs ſhall vouch 
the warrantor or his heirs upon the warranty ; this isa good dif. 
charge of the benefit of voucher,and doth bar the Feoffee of it. And 
yet he may bring a Warrantia Carte itill; So1f one grant to me a 
rent-charge and afterward I grant to him that he ſhall not be {- 
ed for this rent;this is a good grant to bar me of bringing an anny- 
icy for the rent. And yet I may diltrain for the rent ſtill. And {6 
e conver(o if I grant to the grantor , he ſhali not be diſtrained for 
the rent,by this I am barred of a diſtreſs, bur-not of bringing an 2n- 
nuity for the rent. So if the Lord doth grant to his tenant hol- 
ding by Knights ſervice, that his heirs (hall not be in ward,8&c.or a 
man doth grant to his debtor that he will not ſue him for the debt 
at all,or untill ſach a time;or one grant to his leſlee for life or years 
that he ſhall not be impeached for walt, all theſe are good diſchar- 
Fes, and may be pleaded by way-of barto avoid circuity of atior:; 

And now becauſe Arturnment as hath been ſhewed is nece{{zry 
in ſome caſes to the perfe&ion of ſome conveyances and grants of 
things lie in grant and not in livery, we muſt therefore here ere we 


can go further , as # neceſſary appendix, to Grant, add the learning 


of Atturument which followeth next in order. 


a A 
"M.- —— 


An Atturnment: 


AX Atturnment isthe agreement of the tenant t9.the grant of 
the Seigniory,. or of a rent.,. or the agreement of: the donee 
1n tail, or tenaat for life, or years,,to'a grant -of - a reverſion or: 
of a remainder made to another, As where the-Lord, or one that 
hath a rent out of land , dothgrant over his Seigniory , or his 
rent to another , or. one that hath a reverſion or a. remainder 
after aneſtate for life or years doth ſell or give the -ſame away to 
another :, in theſe caſes the tenant, of the land mu have \notice 


of this ſale or gift, and of the alteration of the party to: whom he 


muſt attend.n his ſervices , and he muſt. give. his conſenc to the 
ſame gift or grant, orelſe generally the ſame is not'good:':. And 
this yeilding. of conſent is called an atturnment.. And it is. ei- 
ther a&ual,or verball, or actual and'verball both: ;:-. - Ft 
"That which ..is: aQgal,,cis either jmplied and in Law;or expreſ- 
ſedand inFait.. Q all which there are diverſe examples hereaf- 
terfollowing,, -,, 5 92-0. 


The 
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An Atturnment.. 
If one make a Feoftment with warranty, and afcer: the Feoffee 


4 doth prant to the Feoffor, that neither he nor his heirs ſhall vouch 


the warrantor or his heirs upon the warranty ; this 152 good dif- 
charge of the benefit of voucher,and doth bar the Feoffee.of it. And 


wo 
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nature of a re- 
leaſe or dif. 


yet he may bring a Warrantia Carte till. So1f one grant to me a. charge, Oc 
rent-charge and afterward I grant to-him that he ſhall not be ſy. not. + 


ed for this rent;this is a good grant to bar me of bringing an anny- 


ity forthe rent. And yet I may diſtrain for the rent ſtill. And fo 
- > conver(o if I grant to the grantor , he ſhali.not be. diſtrained for 


the rent,by this I am barred of a diſtreſs, but-not of bringing an an- 
nuity for the rent. Soif the Lord doth grant to: his tenant hol- 
ding by Knights ſervice, that his heirs (hall not bein ward, &c. or a 
man doth grant to his debtor that he will not ſue him for the debr 
at all,or untill ſach a time;or one,grant to his leſlee for life or years 
that he ſhall not be impeached for waſt, all theſe are good diſchar- 
ges, and may be pleaded by way-of- bar to avoid circuity of actior: 

And now becauſe Atturnment as hath been ſhewed isneceſſary 
in ſome caſes tothe perfe&ion of ſome conveyances and grants of 
things lie in grant and not in livery, we. muſt therefore here ere we 


of Atturument which followeth next in order. 


can go further ,- as # neceſſary appendix. to Grant, add the learning 
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An Atturnment: 


oy . . 


| A N Atturnment isthe agreement of the tenant t9.the grant of 1.24. 


the Seigniory,. or of a rent.,. or the agreement. of: the donee. 
1n tail, or tenant for life, or years,,to'a grant :of -a reverſion or: 
of a remainder made to another, As where the-Lord, or one that 
hath a rent out of land , doth grant over his Seigniory , or his 
rent to. another , or. one that hath a reverſion or 4 - remainder 
after aneſtate for life or years doth ſell or give the ſame away'to 
another ;. in theſe caſes thetenant, of the land muſt have notice 


of this ale or gift, and of the alteration ofthe party to: whom he 


muſt attendin his ſervices ; and he muſt. give. his conſenc to the 


ſame gift. orgrant,, orelſe generally the ſame is not'good::, And 


this yeilding, of. gn{FRe 1s called an atjurnment., And it is.ci- 
ther actual,or verball, or aQual and'verbalt both." 1144 (+ 
Thas which is aca, 
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3. The effe& 
of It, 


4. Where and 


in what caſes 


the atturn= 
menr of the 
tenant 18 Nee 


celiary, Or 


not. And how. 
and to what 


LACTIS, 


Per que ſervitia 


Quem redditum 


$eddit. 


An Atturnnient. © 


The end,effe& or fruit ofthis agreement is to perfeR a grant and TP Se. 
to make a.good conveyance of an eſtate, for where this is needfull Co.cpec 
no rent nor reverſion will paſs withour it, neither can the grantee E*-302 


Lit. Bro, 


of the Seigniory,rent or reverſion bring any action of waſt for waſt $c8. 267. 
done in the land; nordi{train for any rent'or fervice upon the land 223:3'9- 


29.H. 6.24« 


before this is done. But this is but a bare afſent,and therfore it ſhal Co. wper 


' "nat nor will enure or work to paſs any intereſt, to make a bad +323 


3u5; 


Srant good, to enfranchife a villain, nor to give a man a tenancy Le. sc&, 
by difſeifin, intruſ0n,or abatement; neither ſhall ir work by way of $#- 
eſtoppell. ' And therefore if a man gaina rent ifluing out of land 

by coherſion of diſtreſs or otherwiſe, and the tenarit of the land 


atturnto him ; this will not amend his eſtate. 


Burt otherwiſe a 


grant and the atturnment of the Tenanc do aseffeRually pals the 


' free hold and inheritance of the reverſion of land; as a Feoffment 
and livery of ſeiſin of land doth paſs the poſſeſſion of {and, © 


| In moſt caſes where the grantee hath means to compel-the te- Re 
nant toatturn, there the atturnment of the tenant is at leaſt to 41. * 
ſome purpoſes needful, for howſoever it be true, that if a Seigniory, Co 5: 


Corſuper 


rent,ſervices,reverſ{ion,or remainder be granted by tine,in this caſe rir.zcs. 
the rent,ſeigniory, &c.doth paſs, ſo as thie grantee: may enter for 3'4-3**- 


a forfeiture upon the alienation-of the tenant, being tenaiitfor life, 
years,by ſtatute, or elegit , or upon an eſcheat of the tenant, or 


ſeiſe a ward or heriot if it happen before any atturnment be made : 
And if the reverſion of a leaſe for years be granted by fine, and the 
leſſee be ouſted and the leffor:difſeifed, the conuſee may have an 
aſſiſe: and therefore as to all theſe purpoſes the atturament of 
the tenant is not needfull. Butthe grantee, his heire , or aſſignee, 
cannot diſtrain the Tenant for rent, or bring any action that doth 
lie in privity between him and the tenant, as waſt upon a waſt done 
by the tenant,writ of entry ad communen legem, or in caſyu proviſo, 
or in conſtmulicaſu upon the alienation of the tenant;eſchear upon 
the dying of the cenant without heirs, or ward upon the death of 
the tenant his heir within age,or writ of euſtomes and ſervices, un- 
till be havethe atcurnment of 'the tenant ; and therefore as to all 
theſe purpoſes the atcurnment of the tenant js - neceſſary. And 
hence it is'that the conuſee of 'a fine hath'means appointed himby 
the law tocompell the Tenant toattarn;for in cafe where the Lord 
doth granrhis ſeigniory to another,and the tenant wil not atturn, 


the conuſee before the fine be ingrofſed , 'may have a writ called a 
Per que ſervitia, and thereby compell him to atturn. - And in cafe 
where a man doth pranit a rent to-another andthe tenant of the 170. 
land out of which the'rent dotlfiflue will not atfurn;* the.congſee ©2095 


Old.N. B 


Lit.353, 


. of the renr.may have a writ, called a Qnem redditum reddit and 1den. 
thereby compel him to atturn,” "And in caſe where a man doth 


grant a reverſion or a remainder of his tenant for life to another 


and 


* ——_— ——_ - 


Cap-13- 


Tuem. 
Co.ſuper 
Lit. 31 0» 

* Co.{uper 
Lit,321s 


Co,6.68. 
Lit.{e&. 


584.58 j- 
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66 Lit. 
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An Atturament.” 
and the tenant will not atturne,the conuſee of the reverſion or re- 


 mainder may have a writ called a Qxid7 ar clamat and thereby 


compell the tenant for life toatturne; * And if the conuſee of the 
fine die in theſe caſes before he have the atturnment of the tenant, 
his heire albeit he cometo the thing deſcended by a&t'of law, yer 
ſhall be in no better caſe then his anceſtor was. And if the counſee 
of a fine by which he hath a reverſion granted to him before he 
hath gotten the atturnment of the tenant, bargaine and ſell the re- 
verſion by deed indented and inrolled ; the bargainee ſhall be in 
no better caſe then the bargainor was, Andif a reverſion be gran- 
ted by fine, and the conuſee before atturnement enter and m3ke 2 
feoffment, and the lefſee reenter; in this caſe the feoffre cannet 
diſtraine for the rent, And yet if there be Lord, meſne and tenant, 
and the meſne grant the ſervices of his tenant by fine to another in 
fee, and after the grantee die without heirezand by thismeanes the 
ſervices of the meſne eſcheate ; in this caſe the Lord may diſtraine 
for them without any atturnement of the tenant. 

In theſe following caſes atturnement in law or in deed is abſolute. 
ly and to all intents neceſſary, viz, * Where ohe doth make a 
leaſe for life, or years to one,and after doth grantthe reverſion or 
remainder after the fame leaſe ended to another' by deed in fee 
ſimple, fee taile, for life, or years; in this caſe the leflee for life, or 
yeares muſt atturne, Þ So where the Lord doth grant his ſeigniory 
or the ſervices of his tenant by deed in fee ſimple, or otherwiſe in 
fee taile, for-life, or yearsto a ſtranger ; inthis'caſe the tenant muſt 
atturne. ©'So where the Lord ofa Manor doth make a feoffment 
of his Manor ; tit this caſe the ſervices of the tenants will 'not paſſe 
without their atturnement, 4 So if another man have a ren: ſer- 
vice , rent charge, or rent ſeck, iſſuing out of my land, ard he doth 
grant this rent to a ſtranger; in this caſe I'mult atturn to this grant 
to the ſtranger. Andif in theſe caſes the tenant doe not atcurn, 


' 1 


the grant of the reverſion &c. is meerly void. & 


, 


If a reverſion bee granted after an eſtate of a tenant by Statute _ 


Merchanr, Staple, or Elegit,or after an eftate that any one hath un- 


 tilldebts be paid, or the like ; in theſe caſes theſe tenants mutt at- 


Co,2.38. 
LirzBre, 
en. 2oh. 
ier 307. 
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Litt. 31.24 
Lit.Bro., 
SeR.r50, 
379,Bro. 
Attirne 59, 
Dier 26, 
Lit,Bro, 


turn, orthis grant will not be goods | 
If one make # leaſe for years of land rendring rent,and after hee 
doth grant the reverſion-to another for years, to begin after the 
death of the grantor”; in this caſe it is needfull that the leflee for 
years in poſſeſſion doe atturn to make this grant good. Bur if one 
make a leaſe of his land to-one for tenneyears;. and after make a 
leaſe of it to another, To have and to hold from the end of the ſaid. 
termeof tenne years for tlie terme-of twenty years, in this caſe it 
ſeemes it is not needfull that the frrſk leſſee do atturne but that the 
Srant is good enough without it. . If one-make a leaſe to Ts 
or. 
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| rp is:made of the fame land to_ 7 D. for his life 5 in this caſe, it 


An Atturnwent Cap,r 3 
for twenty years, and he make a eaſe over toathird for ten years, 
rendring arent, and thenidoth grant the reverſion to a ſtranger : 

in this caſert is 'needfull that the leflee for ten years do atturn ; 

bur if the leatje for ten years be madg withont any reſervation. of -- 
rent contrg.Foritisa rule; That where there is no tenure, attendan- 

cy, remainder,rent,or ſervice to be paid or done,there atturnment 

is not neceſſary, And hence it is, that where one doth grant com- 

mon of paſture appendant or appurtenant, or eſtovers out of land, 

chat there needs no atturnment of the tenant to make this grant 

good. And if arent oricommon be granted to one for life, and af- 

rer the reverſion of it he granted.to another; that in this caſe there 

need no atturnment to make this fecond grant good. a And if one 2) Andi 
make a leaſe to one for ten years, and then make a leaſe co another bor ye 
for twenty years ; in this caſe the ſecond leaſe is good for the ten in which 
years tO come after the firſt ten years ended, without any atturn.- 3K. 
ment'of,the firſt-leflee. - 

If a Lord exchange the ſervices of his tenant with another for Perk. es. 
land ; in this caſe the atturnment of the tenant by whom the ſer- 249,259. 
Vice is to be done, is neceflary to perfect this exchange. 

If there be Lord and tenant in fee ſimple, and the tenant doth Lit.ſeR, 
make-a leaſe to another;man of the tenancy for life,, and the.Lord 5** 
doth grant the Seigniory to the tenant for life in fee; in this caſe 
the tenantin reverſion muſt atturnto the tenant for life upon this 
rant of reverſion, or the grant is not good. _ 

If I be-ſeiſed of a reverſion after an eſtate for years,. and I grant nit 8.lae; 
ir t9.the pſe of my ſelf for life; and after to the ule of another and © 
his heiss in fee, and after I grant my reverſion for life to'another ; * 
in this caſe it, js needfull that the tenant for. years -atturn to this 
grant. b 


Tf a leaſg be made to 1.S for his life, and afterwards another Dicrgvh, 


ſeems that 7 $ muſt arturn to-this ſecond. grant, or that the grant | 
will not be good. 

Aneſtate of a Seigniory cannot be rained by a F iNeif n, abate- Lir.ſe&. 
ment or intruſion; without an atturnment.. [And therefore: if one 597: 
diſſeiſe another of a Manor which-is part; in demeſne and; part in 
ſervicesthe ſervices are'not;gained untill the tenants atturn; 

In all caſes for the moſt part where there is no . means provided c,,,.g. 
by law to compell the tenant co atturn, ::there their atturment in Lit {c8. 
law or in deed isnot neceſſary, unleſs there be ſome ſpecial defaule 557-50? 
in the grantee. 20d remedio deſt:tnitur ipſare valet fi culpa ab- Eo iupe 
fr. And therefore an atturmenr- is, not neceſſary in theſe, cales ;, mn Fo 
following, viz. © Where one doth grant a rent, reverſion; remain- )E Ig 
der, ſervice, or ſeigniory to another by way of deviſe by a laſt; will **'* 
and teſtament,or by letters Patents from the King, or whey ted 
things 


l 
1 


L 4} 4} bf 4 n_—== 


Cap: t'2. An Attnenment. 
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a 7231, 


things are granted by matter of record from-a ſubje& to the 
King. *So when the thing granted doth paſs by way of uſe and 
doth veſt by force of the Statute of uſes. As if one that is ſeiſed of 
land in fee, doth make a leaſe of it, for life or years to 7 S, and af- 
ter levieth a fine, or doth covenant to ſtand ſeiſed of the reverſion 
of this land (or of the land it ſelf which is all one) to the uſeof a- 
nother, or doth bargain and ſell the reverſion in fee, or for years 
in theſe caſes the renant need nor to atturn : | But if A grant a re- 
yerfion'to'B to the uſe of C, and the deed is nor inrolled or the uſe 
ariſe not upon conſideration of bloud, 8c. in this caſe if the tenanc 
do notatturn, the reverſion will nor paſs, 8 if oneby a com- 
mon recovery ſuffered, grant a reverſion to the uſe of himſelf , his 
wife, or childredy in this caſe there needs no atturnment of che te- 
nant by the ſtature of 7 H 8: cap. 4. h So where one doth come to 
any ſuch thing by ticle or ſeigniory paramount, as by eſchear, ſur- 
render, or forfeiture; or by deſcent, in all theſe caſes and the relt, 
before the atturnment of the tenant, is to no purpoſe, neither to 
paſs the thingas to the eſtate, nor to make a privity to diltrain 
or bring ation'of debt. And therefore if there be Lord , meine, 


' and tenant, and-themefne grant the ſervices-of his tenant by tine 


Co, ſuprr 
Lit.3 231, 


Per 3 Juſt, 
rinag. 
Jac, B.R, 


Curia M. 
37.& 38. 
EBliz.B. R, 
Co.2.38, 
ſuper Lits 


1, 


to another in Fee, and after the grantee dieth wichour her ; in 
this caſe the ſervices of the meſnalty ſhall cometo the Lord para- 
mount,and he may diftrain for them, or bring any action that li- 
eth in-privity for them withoutany atrurnment. So if leſſee for life 
ofa Manor ſurrender his eſtate to the leffor z there needs no at- 
rurnment of the tenants of the Manor to make his eſtate to paſs. 
So if the reverſion of a tenant for life be granted to another in Fee, 
and the grantee die withonr heir , ſo that the reverſion eſchear; 
in this caſe the Lord may diſtrain, or bring any ation of wall, &c. 
wittiout any atturnment. So ifa reverſion deſcend to an heir from 
bis anceſtor ; inthis caſe it will veſt in the heir without atturn- 
ment,and atturnment in this caſe is not neceſſary. So if the conuſee 
of a Statute Merchant extend a ſeigniory or rent for debt, the ſeig- 
niory or rent ſhall be veſted in him without any atturnment of the 
renane. | - | 

If a Copiholder in Fee makes leaſe for years by licence of the 
Lord, rendring rent, and after ſurrender the reverſion to the 
uſeof 1S : in this caſe it ſeems an' atturnmentof the tenant 
is not needfull, bur 7 $* ſhall liave the rent'without any atturn- 

If one grant the reverfion of Copjhold lands for life , or years, 
or grant the ſeigniory of Copihotlandsof inheritance; in theſe 
caſes there needs no atrurnment'of the tenants ro make the grants 
g00d. And ſo alfo is the lawfor an eſtateat will-by the common 


law. _ 
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An Atturnment. Cap: 1 I 


If a leaſe be made to one for life, the remainder to another in 


raile, the remainder over to the right heires of the tenant for 


$. 8y whoman 
Sr nrnMENTt 

m25 & mult be 
made. Or not, 


Husband and 
wile, 


life, and the tenant for life doth grant his remainder in fee; in 
this caſe there needsno atturnment of the tenant in taile, but the 
remainder will paſſe by the deed preſently without any atturn- 
ment at all. 

If one leaſe for life the remainder for life, and after the leſſor 
releaſe all his right in the land to him in remainder for life; in this 
caſe there needs no atturament of the leſlee for life to perfe&this 
releaſe. 

If two Jointenants or more make a leaſe for life rendring rent, 
and one of them doth releaſe the rent tothe other ; in this caſe 
there needs no atturnment to make the rent to paſſe. vo 

In all caſes where the grant is in the perſonalty there 
needsno atturnment. And therefore in grants of annuities which 
doe charge the perſon of the grantor only and not his land, there 
needs n0 atturnment. Andinall caſes where there is an atturn- 
ment in law there needs no atturament in deed. 

If there be Lord, meſne, and tenant, and the Lord grant the fee 
of the Seigniory ; in this caſe the meſne and not the tenant muſt 
atturne. 

If one make a leaſe for life, and then grant the reverfion for life, 
and the leflee atturne, and after the Lord grant the ſeigniory ; in 
this caſe it ſeemes the grantee and not the firſt leflee for life muſt 
atturne, ts, 

If there. be Lord and tenant and the tenant make a gift in taile, 
or leaſe for life of the land, and after the Lord grant the ſervices 
to a ſtranger ; in this caſethe tenant for himſelfe and not the 
tenant intaile, or for life muſtatturn : For it is a maxime in law 
That no man ſhall atturne toany grant of any ſeigniory, rent 
ſervice,reverſion , or remainder but he that is immediately privy 
ro the grantor, But to the grant of a: rent ſeck or rent charge 
iNuing out of fuchland as before, the under-tenant in taile, or for 
life and not immediate tenant himſelfe muſt atturne; : 

If there be tenant for life the remainder in fee, and the Lord 
rant the ſervices to a ſtranger ; in this caſe the tenant for life and 
not him in remainder muſt atturne. | | 

If there be tenant for life the remainder in taile, and he in the 
reverſion after their eſtares doth grant his reverſion to a ſtranger; 
- n os caſe if either of them need co atturne, it muſt bee the tenant 

or life, Leo 6 Ns 

[fa woman that hath a husband be to. atturne, the hasband 
may and muſt doe it for her, and the atturnment of the husband 
= the wife, whether it bs expreſſed. or implied , will binde the 
wite, | | If 
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Cap-13. An Aturnment. 259 


Lit.Set- If One make a leaſe for years of land the remainder for life, and 
2 taper after the lefſor doth grant the reverſion ; in this caſe the tenant for |; VIEW 
Lic.3'6 life or yeares either ofthem may arturn. 84 THER 
G.lupee IFa rent-charge be iſſuing our of land,and the tenant be diſſeiſed , (91 0 {AER 
Li.3122z of the land; in this caſe the difleiſor muſt atturn; Burt in caſe of | 
the grant of a rent ſervice the difſeiſee may atturn if he wil,for the 
| privity is between the Lord and the diſſeiſee only. 
Co-ſuper If a man make a leaſe for lifeto 7 S of land , and after grant a 
631% rent-charge out of it to 7 D, and after he Srant over this rent to a. 
nother ; in this caſe the lefſor and not 7 $ muſt atturn. 
, co, ſuper The tenant in dower after ſhe hath aſſigned over her eſtate and 
i | not the aſſignee muſt atturn to the grant of the reverſion. And 
' yet ſome hald that the aſſignee alſo may atturn. The ſame law 
'  tisalſo of thetenant by the courteſie : but ir is not ſo in other caſes: 
For if the reverſion of leſſee for life be granted , and leflee for 
6 life aſligne over his eſtate,the aſſignee and not the leflee mult at- MRATIINN Ih 
turn. 4 el [} 
co, luper. If leflee for life aſligne over his eſtate upon condition, and then | OVRARL 
©5"* the reverſionisgranted ; in this caſe the aſſignee and not the leſſee i VOIR 
for life muſt attu | TP 
co. ſuper Tf a tenant in Fee ſimple that ought ro atturn to a grant of a 


an he SEISniAry Or rent, die before he make an atturnment, his beir muſt 
| 231, Aatturn, and anatturnment made by him is good. So if he grant 
away his land before he make his atturnment , his grantee may at- 
turn,and an atturnment made by him wi:l be good enough. 
G. co, ſuper” If a Lord of a Manor make a leaſe of his Manor for life or years; 
ah Lit431- nd the Freeholders and others doe atturn to the leſſee, and after 
1, he grant away the reverſion of the Manor to a ſtranger ; in this 
caſe the leſlee for life or yeares muſt atturn, and this will bind all 
the Freeholders. 
toper Ifthere beLord and Tenant by Homage, Fealty and Rent, and 
 thetenant is diſſeiſed , and then the Lord granteth the rent to 
another; in this caſe the difleiſor and not the difſeiſee muſt atturn: 
but if he grant the whole Seigniory, the difleiſee may atturn. 
6. on woe A voluntary atturnment where it is needfull, may be made by tnfan, 
3'5* aninfant, or one that is deafe and dumb (who may doe it by 
ſ1gnes.) But one that 1s 0» compos ments, cannot make anatturn- Non compos 
h | ment. . Ot ndogn” 1h | LY mz, 
Gs a The atturnment muſt alwayes be made to the grantee of the re- 5, To whom 
212, ; verſions rent, &C. according to the grant whether the atturnment an atturnment 
- . beexpreſled or implied. Bur if divers do take by the grant, the at- 3y 208 my 
pe turnment may be made to one of them;and this ſhall avail the reſt, ** 936% ©: 
£%s | | not, 
ea, as. ifa reverſion or a rent be. granted to two or more, and the te- 


nant atturn to.one of them;this 1s good to velt and ſetle the thing 
$:'2 " __ granted 


IE re 


o, When and 
ar what time 
the Atturn- 
ment muſt b2 
Made, 


An Atturament- Cap, 12 


granted in them all according. to the gran'. Andif a leaſe be 


made by deed of a reverſion to eLfor life, the remainder in Feeto 
B nd the tenant atturn to A; thisis a good atturnment to ſettle 
the remainder in B, Butif che tenant atturn'to B, during the life 
of this is not good for 4 ; howbeit if the tenant for life die be- 
fore the atturnment be made, in this caſe the atturnment may be 
made,and this ſhal be ſufficient to perfe& the grant of che remain- 
derto B. 

If I grant a reverſion to one man, and befyre the atturnment of C9.5 68. 
the tenant had to perfe& the grant, he doth ſell this reverſion to * ME: 0 
a third man ; in this caſe the tenant may atturn to the ſecond 
oran:ee, and this will make the grant good to him: But if 
the atturnment be made to both the grantees, it is void for incer- 
cainty. | = 

An atturnment may as well be made to ceſt#y que #ſe ofa rever- [2 7 
fion, as to the grantee of che reverſion himſelfe. And it feems it Harding; 
mutt be made to him,and not to the grantee of the reverſion, For ** 
ir was agreed inthe Court of Wards, Hil.18. Tac; That ifa rever- 
ſion be granted to B to the uſe of C, that the atturnment muſt bee 
made toC, and not to B who is but an inſtrument. . 

In all caſes regnlarly where atturnment is neceſſary, it muſt be _ be 
made in the lifetime of che parties Grantdr and Grantee, or Ex- 30 
changor or Exchangee : for if either ofthem die before the At- _ 


A = 557. 
turnment be made, the grant or exchange is void. And therefore if Perk. {8: 


a Manor be granted,and livery of ſeifin be given upon the demeſnes Co lag 
thereof, and one of thetenants die before attrurnment be made by E-3:5- 
him, his cenement will not paſs, and the grant as to that part, will *'*” 
be void ; for in this caſe all che tenants but renants at will muſt at- 

turn. And albeit the grant of che reverſion be to begin at a day to 

come and af:er the death of either of che parties, yet muſt the at- 
rurnment be made in the life time of che parties, or otherwiſe the 

Srant will nor be good. And yet an atturnment may be made afcer 

the death ofche tenant by his heir,and af:er the Conveyance of the 

the tenant by his aſſignee. 

If a leaſe be made of a reverſion to begin at a day to come, in this ©2235: 
caſe the atturnment may be made before or afcer the day, ſoit be 
made inthe life time of che parties. 

If one grant his reverſion of white acre or black acre, and the ©: fire 
tenant atturn £0 the grant before the grantee have made his ele- One 
Aion which acre he will have, this is a good atturnment. 

If a man grant his reverſion by deed to one, and afcer and be- Co: ſuper: 
E>re the tenant doe atturn, he levy a fine, or make a Feoffment A 
of. the land: to- another ; in- this: caſe it ſeemes the Atturn. 4 5 
ment afcer comes. too late :: But if. the fine or Feofiment be _— 


but 


"—RY 


I — 


2 


| 


Cap.13; .\ Awrfttaruwent. 


. ts / oe - _ 


- : but of partiofther{and;grarited/ before icreverſion; id this caſe the” 
_ " fieſt grant-aſter-attutnmenrivaitbe pood for iis refidue. And if a 
woman ſole-grant a reverſion,and after and before atturnment ſhe 
marry with a ſtranger,and after the tenant atrurn ; in this caſe the, 
atturnment comes too late : forthemarriage is # countermand of 

it, And if a reverſion-of an eftate for life. or yeats be' granted, and 

the grantor before atrurnmenc Jothconfirmithe/eftate of the re-' 

nant for life or years, and {oThangethe eſtate, did afcer the tenade”- 


atturn z in this caſe the atturnment comes too late. | 


Cocluper | To the making of a good atturnment where it is needful, divers 
6.315, things are required; 3, It mult be made by the'perſotr that ought of miaklag on 
Lite. tOmake it. 2, It muſt be madets rhe perſonthir-bught to take ir, {curament. 
Powe, 344. 35.16 Muſt de made in time convenient. '4.. If) it bee an} expreſſe And what ſhal 
atturnment, the tenant muſtfirſttiave notice of the grant of the? be ſaid a good 
reverſ{zon, rent, &c. to-whichhe muſt atturn = bat otherwiſe it is. of; J5eurnmene, 
an atturnment in'law, for there notice in all caſes is not'heceſſary.''© a 
5. And.it:muſt bedone in that minnerths law'dbttt preferibe.And"*, . 
for this-it is .to be known rhat it-mity: be infade byWbris' or by Nees 
deeds, and: without any writing,;or by deed-or writing (and this is © 
the ſafeſt way todo it.) And any words written or ſpoken by the 
tenant,that do importan aſſent and agreement to the prant of the © 
reverſion,'rent, &c: {n fuck: manner/as theſaive, Igmide after! no- 
ticegiven to himoof the granc,: whether$t deintheÞrefence or che ** 
abſence, ofthe grantee of the reverſiotizredt/&8 HAIPHAKE a guod + 
atturnment indeed. And therefore if the renzhrafietknowledge' * 
of the grant uſe theſe words followirig;.or ay others to the ike 
efteFto.the grantee,; viz, 1 doe#turnorturntfnanctto you ace! 
cording to the grant, «or; 1-become! your” tenant? or, Tapree ro0 
. the grant |. or, Famweltrconterit with" the (eratt';>'or; God fend * 
Lit.Set. you goy Of-it :. theſe areigood exprefſe atturhments;3Ahd if the'te-** 
57235: nantafterknowledge of the grant/pay, doe, or deliver all; or any 
Co-fuper part of the rent,or ſervice, before; or atthEtime when the ſame is 
oo due,;toithe; grantee, or give YRRnnys or farthing,' ari' oxe , ora 
knife; or any.ſuch like thing;;-or any other valuable thing in the 
name of atturnment,or in the name of ſeifini' of 'the rent, [this is a 
Sood expreſie atturnment , and that atturnment which is made by 
words and deedsor ſign both,is the beſt, for that doth leave a more 
deepimpreflion.in the mind of the witneſſes” But if one have a 
rent-charge iſſuing out ofmy4land; and'he'grait it to a firanger ; 
and | give bin; amoxe'to pur him in poſſeſlon'ofthe rent ir ſeems 
| this isno good atturnment.' biz) o__ LAs LIT LEA & 6 n ” 
MC. If gmanigrantbis reverſion of my living to 79, and his Bailifle - 
court. of that-doth vie to gather his rents,ſaith to me, that 7 S hath bought 
Wars.  1Hand CTR (EA my reavro-birg,and ] tell him] am glad. 


Liz", © © it ; this is good atturnment,- And that albeit itibe in the ab- 
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ſence gf 7.5: 2, Andixis.not;imarecialiovrheth WR. Hil. 1 
: of. the, grant, 0r;not,fo.the tenanthdowofiit:And:av:arcrurmbent'ca. », r. 


". fon be gramed to him'forgetrs;and thetehanr atruzn'rs both'the 
 --— * grants ar once ; this atzureſmentits: void) for idcercainty, © So if one”- 
- grant his Seigniory tg 7$, Biſhop:of- Londen; and his treirs,by one * 


CCC 
—_— 


—— —_—_—— 


knogd# Cui B, 


&&r: thei ftrangey 


made to the Lords Sreward inthe court intheabſencepfiche Lordi#ikone 


isa good atturamear., For ic.is.futficient ifthe tenant have: notice © 


' that be,atcura tg. che grant in the preſence of any whomſoever.Te-/ 


nancfon life was .che remainder in tajlgheimtheremaindorigranted? 
his remainger,the tegan;for liferhaviog notice. of :the >grarit} *(ajtts? 
ro.a ſtranger in his abſence; That is the party; Iam welpleaſed that! 


the granc 1s made ro him ;.it- was adjudged tobe good; | ©. * 


If a reverſion, be gragzed to.one;for life,and:/afrer the ſame reve rang 


Deed, and grant the famgito / 8; Biſhop vF::Loxdos and his ſucceſe." 


: ſor s by another deed,and the tenantatturn to both grants at orice; * 
-thisatturnmegt is vord for. incertainty: -S0 ifa reverfion be granted: 


to two ſeverall perſans by ſeveralideeds, and the-renant atturn-ro | 


& * 


' both the granzs at onegime;this atturamenc 15 void for incertainty, 


and neither. of che grantsare perfected: by. the atrurninent-in'cheſe - 

caſes. The implied atturnment which: alſo. doth amountto an ex: 

preſle atturament; js made;divers manner. of wayes,; For if- the te- 143.15 
nant after notice gfche-grant of the:reverſion,:pay-his'reneto the 245 41 
grantee, or ſurrender hjzeſtateto-the grantee-or prayibaidiof the 
grantee, or accepta grant ofthe reyerſion:or remainder from tim. 

chat bark tt | $15.2.800d attyrnment inlaw: Butiifthe tenant- af- Co, ſuper 
ter the granc of the reverſjan; not having notice of the grant; pay i* 3: 2: 


on 


his rent 50 the grantee asa,Beceiver, Bailiffe, - &c-:this3s ko-good - 
atturpment. Ang, therefore iEa Bailiffe pfa Manoy thid purghtle-bcalvic: 
the ManfGePrebe reperliong! one.of the tejiements!,cund there 5harea © 
nan naca4 Nos gf. the purchaſe, pay his rent:to:hirh ; as he was Falc.'7; 
wont to doe,this is no good atturnmentin law, Soif a man feiſed 25: 


of a Seigniory, leviea, fing,pf ir, and then.caketh hack an: eflate in-Li. 359. 


E:4:.5 4 - / | | . j 7D : £0,2«69; 
Fee,and the tenant having no notice of allthis , :dottopay bis tent'D;c, 113.» 


ro the conuſor as he was wont to dozthis is no-geod attaramentin i 
law ro pet ea either oftheſe grants. rs 7 SOTESINGGI Ih MP 
If there be Lord and tenant,and the tenant letthe land to a wo. Li.Sc&- 
man for life,the remainderin Fee,und the womgn doth rake buſ- Je. 
band,afrer the Lord doth grant the ſervices to the husband inFee; -- 
in this caſe thjs acceptance,of the deed by him thatought r9 arturn >” 
is 4 got atturnmentin lawegSo, if fo this caſe the:cenantleaſe.36 an © 
man for hife'the remainder over, and the Lord grant the ſetvicesito :* 


i 


* 


the tenant for life,and he accept therof; this isa good atturnment _ ', 


in law. 103003551 


. : S : 


and 0a ſtranger, and the tenant doth.acceptofichivdee&;;-rhis is 
5 EIT _ TOE 


»# 


_— Capirs, | 


+ 81 H4gu bt 


ECD CI 12111 61.2 WIEDL Joo. 
If the Lord by deed grant his Seignjaxyto thetenantofthe land pot, | 


4 a, re hog SY 4a but 


_ ET——VITT ww - 


Cap;itF An mia 
« godCuttaddntent-in' lily 8/Ghrirignt(f//acthofty and to'vell the o- 


ther moity inthe other grantee. Soifone make a leaſe to 7s for 


afazer  IIfe; anCifter confirme his eſtate, the'temainder over to 7 D, and 
Cit 133, theleſſeefor life doth acrept'of the deed of this confirmation and 
ROE ww z this is a good atrarnment in law,and doth veſt the remain. 
erin 177); TEE; IO] STISITIETTTGY = 10 x, Ht Ik, /, 44%, ©; | 
Et erin el ego bob J'8  CTN T T” TTY. WIS ET i | 
tinge, | If there beTord and tenant and the tenant cake a wife, and afcer 
559: the Lord doth grint the ſervices tothe wife and her heites,and the 


huzband doth accept of the deed. of this" grant” ; this is a good 
MERCENNT TSS ao. LE 

"If the conuſee of a fine of ſervices fue a'$c5re faczas to have ex- 

Lirset, Ecutibn of the ſervices, and hath Tadgrie: &recover;this is a good 
564, | atturninent'in law." '© ? - ak : 4 bo ob ph 4s # 5 5 _h ws 
Ifa whey: ap a reverſion to a man iti fee, aid after marry 

co.ſupee With the grantee , this is a good atturnmeat in law c6 perfeR this 


Li.310, grant made'to the husband; - 7 oo,» 
If a Lord grant'hisfeigniory,&there be twenty'manner of ſervi- 


#562. | eesa1d the tehantwith whitincent ſoevet ir be,pay or performe in 


5  deetanypatceſſ of the ſervices to the gratitee; this {s'a good at< 
rcarament in law for allthe ſervices.” 7G 
"If The feifed of land in fee, and make a leaſe for life or yeares'of 
tires, It;or tbe extended by a Starute or Flegir, and then I make a feoff- 
$76, 577- mentor thi#land 3hil give livery'of feifin uponit, And fo pix out 
2:5. the tenant, and after the renant (or ohe'of the cenants, if there b= 


Lit. 31ge a RE agierro ADE ra, iN DOG ENENTLEIPY y = SK 
Dier 212, many) feenter ; -this is. x gbod atrurnment in Jaw.” And ſo lo it 
113, {eemes'isthelawit the leflee;for life recover.in'an aſfiſe. But if a 
. manmake<aleaſe for hfe;and then the leſſor grant the teverſion for 
life;anditheleflee atturne, and after the teffor enter and' make x 
feoffinenc 11 f6e; zod fo difſeiſe the leffee for life, and then'the leffee 
reciter:?thisivno good atturnment in kw by the grantee for life. 

And if the conuſee of a reverſion by fine difleiſe the leflee for life, 

_. and make a feoffmetit in fee, and the leſſee reetiter, this is no: good 

-  . Mturpftient inf law to the feoffee co enable himto diſtraine'&c. | 

11,814: _ 1f oe granitthe reyerfion'of x leafe of a term of years ,. and be- 


fore any atturtimert mate, cheleflee for years dorh __ his'rerin | 


o'good aturn- 


mentin'law, t6 make thereverſionto paſs. = NES 
Tone havelind;and#rentifluing ont of other land, both in one 


.., tothe erantee of thereverfion; in this caſe his is 


Per £ £ > TG x? þ ne | . of To | 
+ county,and'Reptant both by deed; and givelivery of feifin of the 
landjnchemaineboth of the fanT and of the rent; thisis no good 
atturnment in lay, to'tueke the prant'of the renrpood. OO 

If :leflee for life or years/, ſubſcribe his natneas 'a witneſs to the 

Ike toa ranger; this is no good arturnment inlaw , for he may doe 
ay this, and not have Htice 3 But if he have notice ofche print, and 


Martiaſs ”m 
ale 5, El, S 4 then 


eic eakngane delivery of the grant of the reverſion,made by the leſſor 
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W006 $ them put, his hand £0 jt; this i2an fatturnment',. Cur 4B RAs1. 
Wag 101 


Fil C7, oo engl £20 930 13 02 557197 18930 gt1n 12iem 2545 
Wi Atrurnment to | If a reverſion þb 

| 

| 


anted 


ft, part ofthe iy 


>» ” . 


or for. pirt of, che ſervices, this ſhall 


5 2%.*#8 dt da# Tits +1 $4 
Ti the whole, For part of the forty;years,, 


. 


1 by forty years,. ft abs ferp Ices-; And ithaga)beit the. cenant 
THY Jay exprefly, it ha be good but for.a part, and, nor. forthe whole, 


< _ pp i | "LR « $8 WALES at W 2 IS Ki Ld - þ 
01 OITR Ando alſoit.is of An arfRFAmene ln ww. And therefore if the 
| UMM gramee by fine of ſervices ſue a Scrre Acts to have execution of a. 


Ll Bhd io 3} aigdhtht 4A S © Ll i 13 tel wo 7 $4 
' OROLAT or 2 Jeflee of three CO RTE r Ons Oh REM FQ.ThE; prancee, of 
11 ROTATE the reverſion of all the threeAcres; this is 4 $00 atturnment, for 
| 2 BARTL the whole. Bat if,ons arcurn far part of the land, ,or-for part of 
| FADEROTT! the ſervices jn caſe of the grant of a reyerſion of land, orche grant 


RU RURAT08 turnmeht is not good for any part,but void Far all. 1). 
6 IERIICP Acturnment to _- If a ej! (10n, or the. 6 Irante | 

\ AOL * one,good t0 0- and the tertant afrer_notice.thergof doth- atturn to one of ;them 
[ rhers. this is a good atturnment to perfe& the grant to both., or allof 
them. But if one die before, atturnment, .and the tenant atturn 
tothe farvivpy pr ſurvivors ; this ſhall nor avail the heic,-of him 
thatis dead, but it is good ts perfe&kthe grant to the ſurvivor or 
ſurviyors,to whom. it.is made. r=: 


1# atturnment to perfe&the grant to them both. Bur if a reverſion 
1% 8 | be granted totwo.men , . and the tenant have notice onely of, a 
18 FOROWT grant made to one ofthem, and he atcurn co: him onely.;-this at- 
F008 turnoent is void, and nor good to perfe& the grant to either of 
(| l LR | If two Jointenants be for life,or years, and the reverſion of their 
f | ita Atturament by qo is granted to aſtranger, and one of them atturn to the grant 
38/50 i one,good for WE x WARNE dds Ut be 9 Boks by 
17 RON X94 4 of the reverſion; this is a good atturnment for both of them.The 
1Þ NR like law is for tenants in common, . But if A. F.C. and Dbe leſlees 
+ {MRS for years,and {.andD. be outlawed, ſo'as they forfeit their parts 
Wd | _ tothe King, and the King becometenant. in common with 4 and 
q | | | bt 1 Band after the reverſion is granted to a ranger, and A,B,C,and 
1189 ORR Datturn; this is no good atturnment, tg,per etthegrant of the 
|, __ reverſion, for C and D cannot atturn, and the atturnmens of 
and Z for the King and themſelves is not good. - | 


Le: - 9.Whoſhalbe -Atturnment made by the husband is good for the wife :where- 
ny. compelled ro of fee before at Numb.s. - ile beer 

© Ha a:rurn.Ocnct> ' Tg all caſes for the moſt part, where atturnment is. needfu}, the 
LOLY And where. tenant whether he be tenant in Fee ſimple, for life , years, by $ta- 


rute, 


—w IOW TIE Ss > Ay Ion oe I er rin Wn, co 


Cap.13! 


"Ii | | 6 ny. part of the ſervices, : d have, judgement to recover, any, part, 
. | | 3 
/ 


31 16 8- = f; DHS bt he $419 PE tg I{4:5 —— ON Þ 196 ; 2fF9* Wh | 
ng If a reyetfion be granted ro: hnsband and; wife, and the tenant _ 
\"gþ if. atturn to the wife in the abſence of the husband ; this, is a good caſe Paſe 


"1 net WORE or for forty years,. or if co.1,6; 
; ſervice | nted ;. and: th ; Oth.-atturn fo re ſuper. Lie, 
erant,good for ſer ices DE SrLanted ,. and; the tenant ha turn t Cr oneacre, or 209-$44. | 


ef ovat en 12> 5358, & 8 «4 <p" » oo ; | 309, Lit, 
extend to all, and isa good atturnment for both theacres, all ſc&.564. 


(it of ſervices, and have no notice of the grant of afhy more, this at- 


eignigry,reverſion, or che. like, be granced to.rvio or: more, co. foe 
7 68. 67, 


lyins 


9 Jac.B.R, 
C0.2.68, 


caſe in the 
Court of 
Wards. 


Co. 6.68.3 
$4. ſuper 
Lit. 315» 
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| Cap:13, An Atturnment.. 


tute, Blegit, or as executor untill debts be paid, and ſhall be. compel-. 
.. ledto atturn. And albeit the tenant be aninfant, and come to the 
' | Jand by purchaſe or deſcent , yet may ke be compelled to-atturn, 
but then” in this caſe his atturnment ſhall not prejudice him. for. 
| when he is of full age he may diſclaimor ſay he doth hold by lets 
_ ſervices. - - DO LT OT TENDER of ie To cectag ine” 
co.fuper If there be tenant-in tail of a reverſion, and he grant this over to 
L316 aſtranger; in this caſe the renant in poſſeſſion may be compelled 
*"  roatturn. But if thereverſion upon the eſtate of the tenancin 
tail,or upon the eſtate of the tenant in tail afcer poſſibility of iſſue 
extin& be granted, ſuch a tenant may not be compelled to atturn; 
and yet ſuch a tenant may return gratz if he will, And the afſignee 
of the eltate cf ſuch a tenant n rail afcer poſlibilicy, &c.iscompel- 
ableto atturn- And if one make a gift in tail, the remainder in 
Fee, and the Seigniory,or a rent charge iſſuing out of the land, is 
Sranted in Fee by fine ; inthis caſe the tenant in tail may be com- 
pelled ro arturn. 7 TE 35 $23 of 0h 
co.643, , Inallcaſes for the moſt part where atturnment is. not needfull, 
ſuper Lir, Chere-is no means to compel the tenant toatturn, And therefore 
319 thetenant cannot be compelled to atturn to. him that comes to a 
reverſion or remainder by eſcheat, Forfeiture,&c. -. _ 
co. ſfupee If one grant his reverſion of landin Mortmain without a li- 
Lit. 31S, CENce, the tenant may not be compelled to atturn untill there be. 


t 


10;How an at=- 
turnmenr ſhall. 
enure and be 
taken. 


3%. a licence had from the King. Ng 

© Gee  Alloitis a general rule , that when the grant by fine is defea(i- 
f3 Liens, ble, there the tenant ſhall not be compelled to atrurn.. Asifan 
'» 3.86. infant levy afine, this is defeaſible by writof Error during his mi- 

; nority,:and therefore the tenant ſhall not be compelled to atturn. 
Soifthe land be holden in ancient demeſne, and bein the reverſi- 
on levieth a fine of the reverſion at the Common Law ; the tenant: 
ſhall not be compelled to atturn , becauſe theeſtate that paſſeth 

6, is reverſable by a writ of deceit. : 
. co.fupeet If the grant be abſolute, and the atturnment be on condition ; 

4-39- yet this ſhall enure according tothe grant. So if the atrurnmenc 

n Sec before be butto part of the things, or part of the time granted; _ this ſhall 
3 - _ enure to perfect the grant for all. So if the atturnment be made 
the | butro one of the grantees , it ſhall enure to the reſt,.,So if. the at- 
of . ,  turnment be made to the particular: tenant., -it ſhallenure to him. 


4 on 
. ; 


inthe remainder to perfe& his eſtate alſo. - 


"4 v4 ry 


Ce. fipe If the eſtate of the tenant be with a priviledge annexed, as With-- 


Li.320+ OUt 1mpeachment of waſte,or the like, and.the tenant atturn -gene- 


_ rally without any ſaving of his priviledge., if the atturnment be 


gratis and* voluntary , whether it be an atturament in Law or 


8.9 
er = 


So: 


in deed; this ſhall not enure to extinguiſh his priviledge : bur if 
the atcurnment be made by the compulſion of a writ io this man-- 
ner,. 
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Lefpr,Leflce. 


-ner,and wichout this ſaying;he | 
"Ifa reverſion, &c.' granted to. two ſeveral men one'after and-! co. ſupe 


CCC — —  —  —————— ——— —————————— 


bach loſt his priviledge forever: 31:/3 


- 


ther,and he that hath the latter grant get the atturnment of the te-' Lit-310, 
nantto his grant before the other; in this caſe this ſhall enure to. 
perfec the latter,and the firſt grant now cannot be;made gead, 
1f a reverfion be granted to a man and woman unmarried,and be- 


'Co.ſuper 


fore atturnment made they entermarry , |and. then the tenantat- Linzio, | 


eurn ; inthis caſe they ſhall have the eſtate by moities. 

Anatturnment as to the party, grantor ſhal have relation to the, co.inper 
tire of the grant , to make the thing to paſs out of the grantor ab: ='*3"% 
initio, albeit it be made many years after the grant, and therefore. 
all as done by him'after the time of the grant, and before the ate 
rurnment to the prejudice of fits own grant, as-grancing of rents, 
entring into Statures, or the like,are void, as to the land to charge 
it : and hence it is, that if a reverſion be granted to analien, and 
before the atturnment of the tenant - he is made denizen ; in this 


caſe the King upen office fourid ſhall have the fand,and.yet i (balk: 
not ſo relate. as to make the tenants chargeable to.the granteefor 


_] - £2, P=ry 


any meant arrerages', or for any waſt in thelands from the time of: 
the grantto the time of the atturnment, But.in reſpe& of a ſtran- 
Serit ſhall not relate at all. And therefore if two deeds be of are- 
verſion at ſeveral times, and hewhoſe deed was made laſt , gets 
atturamjent firſt, the reverſion doth paſkro him, and.choygh the 
other get atturnment afterwards, yer this will not help him by $6- 
tation, and albeit.che formyer grant of the reverſion bein fee, 'and 
the latter for life onely, yet the law will be all one in both caſes, © 
And now haying done with this,we come to.a Leg/e. | - -; 


, . 
RC mes. b 
— 


P Wa. bs \ 
Co TTY) 
4 q 


; IL 3 
. d Lk «i % - "FX. % 
"BS 2 L ol te , 4 2 P : 
/ ; , 
CHyaAP. XIV. z 
: ©: -y ES" S 4.0 : 
» oy 
. % 
L 


& © j +245 * : "F 
o « # & - 


, this1s , dridge 


the Leflee, This word alſo is ſomerimes 2though improperly ap- Plow421 


he leſſee. hath co.the »2;, 
; . "thing 


CG F «*Bq, 


Leaſe doth properly hgnifie a demiſe or letting of lands, rent-. Tensol 
common, or any heredirament unto another for a leſſer time, cue; 
then he that doth ler it hathin ir. (For when a leſſee for life qr, Li.4;-45: 


uſticeDy- 


3c . TY 
[beir Treatiſe 
LUpOIS calledT he 


433 Der 


a ww ry pA win. © Po COA) 


Cap,14- = A. 
hingdemiſed, and then-it is rather referred' to therhing,ciken | 
or had, and theimeteſt of. the taket therein : but ini this place it is 
applied rather to the manner or means of attainitig or coming'to 
the thing letten. And inthis ſenſe it is ſometimes made and done 2u0tup;e; 
by record,as fine,recovery,&c. and ſometimes and moſt frequently. | 
by writing called a leaſe by Indencute, albeitit maybe made alſo, 
by: deed poll. And ſometimes alſdit is (asit may be of land orany,, 
ſach like thing grantable without deed for life, or never ſo many 
years)by word of mouth without any writing, and then it is called. 

a Leaſe-paroll. And hence comes the diviſion of a Leaſe-paroll, 
and a leaſe in writing, And all theſe wayes it may be made either 
for life, . for the life of the leflee;or another,or both, or for years, 
;, for a certain number of years,as teh, an hundred, a thouſand, or 
ren thouſand years, moneths,weeks,or days, as the leſſor and leſſee 
do agree. And then the ettare is properly called a term of years:for -,,., of years 
this word term; doth nor onely ſignifie the limits and limitation ane: 
of time, but: alſo the eftate and intereſt that doth paſs for that 
rime: Theſe Leaſes alfo for years, do ſome of them commence ix 
preſenti, and ſome in fururo, at a day to come ; and the Leaſe chat 
ts to begin i fururs ,” is called anintereſſe rermins, or future inte- 


Intereſſe termay 


reſt. Oratwill, ;.when a leaſe” is made of land to be held at the ,; ue 
will ard pleaſure 'of che lefſor', or at the will. and pleaſure of the intecett. 
leffor arid leſſetrogether' 7 and'fuch 11eaſe may be made by word 

of motth aFwell4s cheformer,” 7 = 5 = 


Fo 


Regularly'cheſc rhings muſt co 


s muſt conichrre to the making of every 3. Things nc- 
good Teaſe." 15 Agin other grants, ſo in this there mult be a leſſor, EHarily re- 
and hEmuſbbe 7 perfon able, and hoc reſtrained to make that leaſe. IRvey 
2 There myſt bes leſſee andhe thult be capable of che'thing demi. $225 6+ 
ſed, an&notYifabled to receive it.” '3« There muſt be a thing demi. 

ſed. and fuch a'thing as is detnifable. 4. If the thing demiſed be not 

Srantablewithour a deed, or the parcy demiſing not able to grant 

without deed, the leaſe muſt be ade 'deed. Andif fo, then 
© there muſt be ſuffictentdeſcriprion, and ſetting forth of the per- . 


' ſon 6f the leſſor;leſſee,” and the thing leaſed, and'all neceſſary cir-. 
cumſtances,asſealing,delivery, &&. tequired in other grants mut . 
be-obſerved.''- 5. If it be a leaſe for years, it muſt have a certaine_ 
commencement , at leaſt then when it comes to take effe& ininte- 

_ reſtor pvſſeſſion, and X certain determination either by an ex- 
preſs ehutheration of years; orby reference to a certainty. that is - 

' expreſty6? by reducingato 4 certainty upon ſome contingent pre- | 

cedemby!inatter ex pot7atto', and theti the contingent mult hap-' 
pen before the death of the leſſor or leſlee., 6: Thete muſt call: | 
needfghl terenfonies;as very of feifin, atturnment, and the like ; in 
caſes wher6xhdy ute tequiſite:” 7. There muſt bean acceptance of 
the thingdethiled;} wh. & ahy © 


The efite by theſeſſee.” But wheth 
rent 


©  renthergiory 


iy” 4. What ſhall 
8:4 be ſaid a good 
Il. 1 | and a ſufficient 
WA jeaſe for life 


CO IIrn_—o—_ CY > OO OD — — — — —— — 


{.ypon a leaſe for life, years, or at will, ,or not, is. 
nbe maretiall ,"excepr only in.the gee of leaſes made by tenantin_ 
eail;hlisband dwife; and Eccleſjaſticall perſons. Of which ſee 
nſra. <P. s 
NG the ability and capacity of the leſſors and lefſees, and what 
ſhall be-ſaid'a, good leaſe or not,, in reſpe&of the ability of the 
leffor and rhe capacity of the leſſee, and the deſcription of their 
perſons , the nature and deſcription of the thing demiſed, and 


—— OD > ISO IPs 2 cone > 


011100 Wop o what mil- recital,or miſnoſmer will hurc,or not. See Grant. Numb; 
$210 c.Inreſpe& 4.and infra Numb.5,6,7. | | 
| MRO ofthe per=  ' Leaſes for life,or years,or at wil,may be made of any thing cor. Bro.Lea- 
| ett: 20g - porall or incorporall, that lieth,in livery or grant. Allo leaſes for ES. 
FRM | it tefivs ; years , may be made of any goods or chattels, See for this Grant 
[fi IVV'Þ the thing ANnmb. 4. TSS "1 | | | 
[17 FO leaſed, and A manſeiſed of an eſtate in Fee ſimple in his own right of any CR IN 
T9 the eftate, 1ands or tenements, may bydeed or writing in the country,or with- low. ;24. 
SRL property, 0". ourwriting by word of mouth, make a leaſe of ir for' what lives or, 
| BYxl aſleſfion of | : | Þf; {R%9# Hime 40 naps tered Trey 3 
DIRITAO\ TM the leflor YEares he will. And he thatis ſeiſed of an eſtate in tailof any, . 
| therein, Jlandsor tenements,may make any lea(e out of it for his own life, 
| but nor longer, naleſle it be by fine or recovery,or it be ſuch a leaſe 
| as is warranted by the Statute of 32.H. 8. (whereof ſee more in- 
i'Mix | fra.) And he that 1s ſeiſed of lands or.tenements of any eſtate for 
TY Ki his own or anothers life, may make-what leaſe for. years. he will of 
{0 po it,and it will be good as long agthe leaſe for life doth laſt. And 
i | he chat is poſleſled of landsor tenements for yeares, may makea 
4d leaſe of it for all or part of the years, and thele are good leaſes. 
of (/ ;: The tenant for'life or years, may alſo aſſign over all their eſtates if 
i) 1]  theypleaſe. And if ſuch tenants make leaſes for longer time, as if 
8” leſlee for years make a leaſe for life; it ſeems by this the land will 
| paſle for life, if the term of years laſt ſo long. Bur if he give livery 
{3/0 of ſeiſin upon it (as he muſt to make the leaſe for life good) this is 
i .| [le Forfeiture, 2 forfeiture of the eſtatefor years. - "Fe 2 0 
| Fi 1 ft Infant, _. Ifaninfant beſeiſed of land in Fee ſimple, and he make a leaſe g H.n424- 
| | EFF for years of it rengring no rent; this leaſe is void. Bur if there,be a 18 £4.42 
R487 | rent reſerved upon the leaſe,then the leaſe is but voidable, and,may : od 
\& IN Acceptance. bythe acceptance of the rent by the infant after his full age, be 
Width © | E made good. _ th. | NE 
(ith | | | 44+ Jointenants, Jointenants, tenants in common, and parcenours may make lea- Lit. ap. 
BA | [1 T<nants in ſes for lifeor.3ears of their own, parts, and purparties at their plea- 23 
| ; I | | rg ſures,and theſe leaſes will binde jtheir companions. .And one co- F.N.5.62 


x 


companion if he will.  __. RH Tt an 
If a Feoffment be made upon condition, and before the time of 
performance of the condition, the Feoffor and Feoffee doe joyn to 
make leaſe for life or years of che land; this is-a good leaſe, 
| | a 


parten0ur or tenant in common may make a leaſe of his part to his © 


Cap, 14- A Leaſe: 


Bro. leaſes 
5b 


Co.10.49- 


Flow 153 


Bro <cire 
facias 36- 


Co.\u Per 
Litt. 46. 


Plow,137e 
14 4 


Co.5,5. 
Dier. 357- 
Co 6. 2.8, 
70.1.1 75 
Sec inLea- 
ſes made 
by tenant 
in tail 77. 
{ys. 


' A man that hath an eſtate in land to him and his wife 'and his 
heirs,may make what leaſe he will of the land,and this wil be good 
againſt all men bur his wife onely,and that for her time, 

If there be leſſor in Fee, and leſſee for ten years; in this caſe they 
two may joyntopether and make a leaſe for lives, or for any term 
of years;and this is good, 

A difſeiſee cannot make a leaſe of that land whereof he is difſei- 
ſed,untill he make his entry, or recover the poſſeſſion of the land 
again. So neither can a womanthat hath recovered the third part 
of her husbands land in a writ of dower, make any leafe of it be- 
fore the bein poſſeſſion by:execution. ' And yet-if a leaſe be made 
to me for years, I may makea leaſe of part, or an aſſignment of 
all the cerm before I have made my entry into the land demiſed.$o 
if the Father die, and the Son make a leaſe toa ſtranger of the land 
deſcended. to. him. before his entry ,' this 4s a good leaf? : bur if a 
ſtranger had: entred and abated into the land, and then the ſon 
had made the leaſe contra. 


In ſome caſes alſo ſuch perſons as are not ſeiſed in Fee ſimple, 8&c- By ſpecia!l 
nor able to derive ſuch eſtates for life or years out cf cheir own e- power or pro- 
ſates,may lawfally notwithſtanding: make ſuch leaſes for life, &c. v2 52 m.Ke 


And thigis ſome times by ſome ſpeciall ARtof Parliament enabling 
them ſ9to:doe, And hence'it is alſo that a'tenant in tail may make 
leaſes for three lives, or twenty one years. And ſometimes it is by 


2ales, 


ſome ſpeciall power or authority that is given or reſerved by and 


to the party himſelfe that had the Fee ſimple in him, or given to 
ſome other to doe it in his name, and leaſes thus made may be 
g00d.. And thereforeif any Act of Parliament enable a tenant in 
rail,or a tenant for like:to make leaſes for three lives, or twenty 
one years, leaſes thatare ſo made in purſuit of that authority, are 
S00d, And if a man be ſeiſed of land in Fee, and convey it to the 
uſe ofhimſelfe for life, or in tail with divers remainders over, with 
a proviſo that it ſhall be lawfull for him or any ſuch tenant in cail 
to make leaſes for twenty one yeares; inthis caſe he or they may 
make fuch leaſes, and they will be good. But in both theſe caſes 
care muſt be had to purſue the authority ſtrialy, :, that the Leaſes 
made be according to the power and direRion-piven by the ſtature 
or proviſo: For if it differ and vary ever ſo little from the ſeriſe and 
meaning of the ſame, the leaſe will not be good. And therefore 
inthe caſe before of a power to make leaſes for twenty one yeares, 


if the party make more leaſes for twenty one yeares at one time 


then one,they are all void but the firſt, becauſe it is againſt the in- 


tent of the , though it be not againſt the words. And ſoif 


the power be to make leaſes for three lives; he cannot by this make 
a leaſe for ninety nine yearsif three lives ſo long live. But if the 
powerſbe thus, Provided, &c. that Le:may make any leaſe in poſleſ- 


ſfiun- 
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Ayerment, 


che agreement, 


1H} 4 whereby the 
[ 4:0 ſame is fer 

| dow n. And 

| what words 


ettare for life 
Or years, 


, FL} [ 
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} IE | Livery of ſct- 


(iN, 


{111. 


EXecutor, 


2.1nreipe&tof 
the manner of 


Livery of Ici- 
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NE nn een 


ſion or reverſion, ſo as it doe not excee&the number of three lives, 
or twenty one years; in thiscaſe a leaſe may be made for ninety 
nine years,if three lives live ſo long. Burt where uſes are raiſed by 
way of covenant,and. m the deed there is a proviſo- that the cove- 
nantor for divers good conſiderations:may mike leafes for years ; 
in this cale this power is void, and therefore no leaſe can bs made 
hereupon 3 neither will any avermenc help in this caſe. And ifa 
man have a letter of Atturney, or other authority to make leaſes 
for another,and do make them accordingly; ſuch leaſes are good. 


But herein alſo caution myſt be had of three chinzs : 1. That the co. g.7s. 


authority be good. 2. 1 hat he that is the Deputy or Atturney, do 
Purſue the authority ſtrictly. 3. That he do it in the name of his. 
maſter,and not in his own name,  .- 

Aleaſe made for a thouſand days,moneths, or weeks, is as good 
for ſo long as it endureth, asa,leaſe for an-:hundred or. a thouſand 


years. $0 a leaſe forhalfe a year, or a.'whole year is good.''So if a Plow 422 
and the words leaſe be made from day to day, or from-week to. week for: foure 


years; this isa good leafe for four years, Et.fic de fimilibus. So if 


during an hundred years,or until an hundred years'are incurred;; 


bl i [1a will make an Chis is a good leaſe for an hundred years: So if one make!d; leaſe Pit 24 


from three years to three years during the life of 7 $::i1inthis caſe 
if livery of ſeifin be not given, this is a good leaſe for fix years,bur 


[| Livery of ſci- 1f livery be given, it 1s a good leaſe for the life of 71S, Andif a 


leaſe be made from my death untill. Az»o Domini 1650. this is a 
g00d leaſe, | 28:4 $00] 


Cap. 14; 


C0.6.92, 
14 H.s.13 


Plow 272, 
Bro.Leaics 


one make a leaſe for ten years, and ſo from ten years:toten years, 49 


If I fay to 7,S being in my houſe[[Here 1.$,I demiſe-to you my C0-6-:. 


houſe and land fo long as 1 live. ] this is a good leaſe for life to 
him if livery of ſeifio be made. Et fic de pmilibus, 

If one make me a leaſe of land untill an hundred pound be paid 
me , and make livery of ſeiſin upon it :: this isa good leaſe for life 
determinable npon the payment of the hundred pound. But if no 
livery be made,it is no good leaſe. | 

If one make a leaſe to me for my life, and for four, ten,or twenty 
yerrsafter ; this is a good leaſe for life , firſt if livery of ſeiſin be 
made, and then a good leaſe for years for ſo manyyears as are a- 
greed upon afterwards, which my excetutors ſhall have. And if no 
livery of ſeifin be made, yer it ſeems it is a good leaſe for ſo'many 
years after my death. oe js 

Ifan Indenture of leaſe be made between A of the one part, and 
B,C,and Dof the other part,and therein 4 doth demiſe land to 
B, to have and to hold to him for eighty yeares , if B ſhall live ſo 
long,and if he die,or alien the premiſes within the rerm, then that 
his eſtate ſhall ceaſe, and then the leflor doth grant the. land ro-C 
tor ſomany yeares of the ſaid term as ſhall be then to come or 

ene 


21 Aſſpl., 


Bro. Leaſes 
27.51. 


Co-I.153s 
Dicer 253+ 


Me 


Cap. 14. A Leaſe. 
the death or alienation of B, if he live ſo long; inthis caſe this is 
a good Jeaſeto B for ſo many years as he ſhall live of the eighty 
years, bur the leaſe to C'after is not good , for the term is ended 
> by the dearth of B , - but if the words of the ſecond demiſe be Fn 
' have and to hold during the reſidue of the eighty years, and nor 
during the reſidue of theterm ; in this caſe the ſecond demile is 
good to (alſo. { | 
co.1:145;, © If one make mea leaſe for ſixty years if T live ſo-long, provided 
Dier 15% that if I die within the term , thar' my executors {hall have it du- 
23 ringthereſidueof the ſixty years; inthiscaſe this is a good leaſe 
for the {ixty years doveemivable upon my death, but not a good 
leaſe for the reſidue of the (ixty years after my death.' And yet it 
may amount to a good covenant for ithat time. 
Byans cafe Tf A covenant to levy a fine to Band his helrs;provided that if he 
ws, PayBand his heirs ten pound arthe end of thirteen years,thac then 
'  *. the fine ſhall be to the uſe of A and his heirs, 'and A doth covenant 
with B by the ſame deed, that B his heirs, executors and aſſignes, 
ſhall quietly hold the premiſes from A{:ichae/mas next for thirteen 
years , and yearly from thenceforth for ever,” if-the ten pound be 
not paid according to the intent ; in this caſe this covenant doth 
not make a good leaſe for the thirteen years, and it is but a cove- 
nant. 


Plow.2yz, | If one make 2 leaſe fora certain number of- years, and it is fur- 
Li:Set. ther agreed that upon ſome- contingent the leflee ſhall have the 


Fee fimple,cand livery of ſeiſtn is given hereupon; in this caſe the 
leaſe for years doth continue good for the time agreed upon. 

Co.2.24. . Aleaſe for years cannot by the agreement of the parties be made 
7" totheheirs of the leſſee, nor.intailed to the heirs of his body. And 
therefore if a leaſe be made to 7 Sand his heirs, orto 7S and the 
heirs male of :his body, yetthe executors of 7 .$, and not his heirs 

ſhall have it,'and: the executors may ſell the term. 
Per Juſtice If two agree by word that one of them ſhall-have ſuch a piece of 
Jones at ſand for twenty years; this is 2 good and perfect leaſe that is made 
aGlouc. by.this agreement, albeit they do: agree to have a writing made 
.of irafrerwards;for'iin this caſe the-writing 1s but the confirmation 


of it. Butif the agreement be that ſuch /a writing ſhall be made,or- 


that a leaſe ſhall be made of ſuch a thing between them and putin 
writing, ſo that the agreement hath reference to the writing, and 


implieth an intent, not to perfe the agreement till the writing 


be made; 4n this caſe the leaſe is.not a perfett leaſe untill the wrt- 
ting bemade. 
co.fuper Albeit the moſt uſuall and proper making of a leaſe is by the 
vi 5*:N words, Demiſe,grant, and toferm let, and wich an Habendum for 
pr, Leaſes life or years, yeta leaſe may be made by other words, for what- 


Ap ſoever word will amount to a grant, will amount toa. leaſe. Ard 


there=" 


Fd 


Covenant, 


Covenant, 


- 


E xecutorcs, 
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48 80 eh therefore a Leaſe may be made by the word, Give ,. Retake, or the 
hs like. The word Lecavir allo is a-good word. And the uſe in 
the Exchequer is to make Leaſes by the word: Committimais which 
is a good word 'to make a leaſe. * And if-4 doe but- grant and 418. 
covenant with B. that B. ſhall enjoy ſuch a peece of land 'for 20. Ecaſs co. 
yeares; this is a good leaſe for twenty yeares; © Soif A. promiſe Jan Re 
co B. to ſuffer him to enjoy ſuch a peece of land for twenty years ; ws 
this isa good leaſe for twenty-yeares.. *Soif licence Bro enjoy ,...._ 
ſach a piece of land for- twenty years ; this:is a-goad leaſe. for Tat th 
twenty years. And therefore itis the common courſe , if a man 
make a Feoffment in Fee,or other eſtate apon condirion that if ſach agreed by 
a thing be,or be not don at ſuch a time, that the Feoffor, &c. ſhall llthe 
reenter, tothe end that inthis caſe the Feoffor,&c. may have the oo 
land and continue in:,poſſefliion untill chat.time , to make a cove- Vir & yer 
KITE: nant that he ſhall-hold and take the profis of the land untill that EE 
WM Gt time : and this covenant in this caſe will make a good leafe for 8Car.B.k 
BOLINRVLY that time, if the incertainty of the time (whereunto care muſt be 
Wk HOLVR had) do not make it void. ' And therefore if 4 bargain and fell 
$i EN his land to B on condicion-/to-reenter if he pay him an hundred. 
} "e pound, and B doth covenant with 4 that:he willnor: take the pro: 
| Covenant, fits untill default of payment;oc that A ſhall take the profits untill 
E017 | _  defaultofpayment : in this caſe , howbeit this may be a good Co- 
BI VL venant, yet it is no good leaſe. And if the Morrgagee covenant 
with rhe Mortgagor, that he will not take the profirs of the land 
until! rhe:day of paymear of the mony : in this caſe. albeit the 
time be certain, yet this isno-good Leaſe, but a Covenant onely. 
If one give a Bond for the quiet holdingof a Cloſe for three years: 
| 350877 it ſeems this is no Leaſe in Law. See the opinion of the Parliament 
be! | Fl for Boxas and {ovenants both Stat. 14 Elz.cap:11.. 
190 hl Torofs of Leaſe for-years\may begin at-a day to come, as at Michaelmas DEI 
«OM ) | To Cort. next, Or three or ten years after, or after the death of the leſſor cuper Lit 
; i BP mencement, & Or Of 7 S, and its as good as where it doth: begin prefently.. But 4* 
IR | ROT 08 continuance & a leaſe for life of any thing whatſoever , whether it lie in livery, or 
Fill end ofthe term {jg grant,ifit be in eſſe before, cannot begin at a day to.come. And 
j! plea. therefore if a-leaſe be made Habendam, from Michaelmas next; or 
i Co from theday ofthe makeing of it, orafter the death of the leſſor, 
|| or after the death of 7 Sto the leſlee for life;rhis leaſe is nor good - 
"it batin caſe of a leaſe of land made thus, it is ſometimes holpen by 
the Livery of ſeilin.Forwhich ſee Livery of Seiſin cap.9, Numb, 11» 
Bur all leafesfor years,whether they begin iz preſenti,or in futxro, 
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Plow, 356. 
197, 


: . Co, ſupe” 
muſt be certain, that is, they muſt have a certain beginning , and Li.45.Co, 


l 1 | = certain ending, and ſothe continuance'iof the term muſt be certain, *'5*" 

; 4 h otherwiſe they are not good. And yetifthe years be certain when 

4/5088 the leaſe is to take effec in intereſt or poſſeſſion, it.is ſufficient : 

Far untill that time-it may depend upon anincertainty,vsz. upon 
a 


_ 
a poffible cqntingeni ptecedent- betnolr'e i poſſeſſion" ox 
intereſt » 0r upon a limiration or condition'ſu wh, butiint caſe 
when: it is to he reduced to a' certainty pon mi atihoent' prece- 
dent, the cancingent muſt happeninthehives'of the patties: "And 
albeit there appeate no certainty of yeares in the leaſe; yer if by 
reference to a certainty 'it may be' made certain, 'r is ſufficient. 
Co. ſuper »Jd certum eft 9064 certum readi poreſt. As for examples, if ef ſei- 
blot;;. ſed of lands in Fee grantco B,that when Bſhall pay-ro+.7 twenty 
524.C0.5. ſhillings, that from thenceforth he ſhall bole the land for twenty 
5-127 one years, and afrer'B doch: pay:the twerity' Hillings; in this vaſe 
B ſhall-have a good leaſe for twenty one years from! thenceforth. 
Andif A grant © B, that if his tenant for hfe'{hall Uie, that B ſhal 
have the landjfor ten years; this is a good leaſe; And if one-make 4 
leaſe for years after the death of C;1if C die within tetiyEkts ; this 
Plow » 70 is a good leaſe if C die within the ten years, otferwiſe A&t? Buri 
Abe ſciſed of land:inFee, and leafeitto'Bforteh years! and it is 
agreed betweenthem that B ſhall pay:to'/A an-hundre&pound' at 
the end of the ſaid ten years, and'ithar-ifthe-foe ſo,' and: ſhall Pay 
theſaid hundred pound,and an hendred pound | bth@end Gf c 
ry ten years, that then the: ſaid B ſhall have-w' perpyrballzderiſe 
and grant.of the premiſes from ten years to-ten yeats' continually 
following extra memoriam hominny, &c, inthis caſe this albeit ic 
be a good leaſe forthe fiſt ten years ;/ yet-it is void forall the reſt 
Hil16. for incertajfity, And if a leaſe be made robepin from the Nativity 
[ewes Of Chriſand hedoth not ſay which Nativity, 4s nexr,&c. "it is'v0id 
Plow 192, for incertainty. And yet if a leaſe foryeats be made of land iileaſe 
523, for life, To have and to hold from the death of the tenant forlife ; 
this is a;g00d leaſe; So if it be, To have and to: hold from Michael- 
mas next after the death of rhe tenanc for life,' or from Michael- 
745 \next. after the determination of the ſtare of the tenant for 
Cec6.z6, life ; theſe are good leaſes.So if there be a former teaſe in beitig for 
life or years, andanother leaſe for yeats is made of the land, To 
have and to hold from the end of the' former eſtate by furrender; 
forfeiture or otherwiſe fortwenty years; or to have'and-to hvld 
from the ſurrender, forfeiture;: os ocher determination'vf the for- 
merleaſe if there be any, and if there be none for” twenty: years ; 
theſe and ſuch like leaſes are g00dpand this commencement is cer- 
bY 7 tainenough.» And if one make a leaſe to'begin after the death of 
BR. A. I $,and £0 continue untill Michaelmas juhich ml be in Anne Do- 
mini 1650 this isa good leaſe.) 49 ©. 
6, Ifa manhavealeale of land for an hundred years, and he make a 
Irs, Grant leaſe of thisJadd to another to have-& ro hold to him for 40 years, - 
1:61. tobegin after his death/; this is «good leaſe for the whole forty 
Joy $35, year $,if there ſhal be ſo many <f che hundred yearsto come at the 
rio of tine of. a death of the leſſor... Burif the leflor grant the land ro 
ceds, _ | T 2ng- 


Ll 


another, To have &tohald to him fot 8 during all the reſidue of 
the term of an hundred:years that ſhall 'beto come ab the time of 
the death ofthe graptorg qhisis yoid forincortainty,] And yerif in 
this caſe be- grant withs} all higefare; of all histerm,orcall hisnte- 


reſt inthe premiſes;of the; deet.and then ſay, To haveand to hold. 


the land, &c.. to the grantee For all therrefidue'of the term of. an 
hundred years that ſhal be to come at the time of his death;by this 
the whole eſtate & 1nfereſt.of ;the grantor antothe land doth paſs 
preſently wy theſe. words ingbe premiſes of thedeet. AnGif inthis 
caſe;the leflee for anhundredyears make a leafe of the land to have 
and co hold after his death for an hundred years; this: will be a 
good leaſe for as many, of the firſt hundred years as thal beto come 
ac thetime of hisdeaths; ;, ; es 2 w 

.; If Amnake a leaſe to |þ for;ninety years to'begin after the death 
of, 4; o08.conditionita be avoided upon.che doing of divers as by 


- 


others,and afterwards makes another -leaſe'of the land Habendum 


afterthe determination, or redemption of the: former leaſe;it ſeems 
this-is 209d leaſe and.certain enough. But if a leaſe be made to A 
for eighty,years-f he live ſo:long,and if be.die within the ſailterm, 
or align'the premiſes, that then) his eſtate ſhalceaſe,8: then he:doth 
farther by. the ſame deed granc and-let the: premiſes for «ſo 'many 
years as ſhall then remain unexpired after the death of A, or alie- 
nation tO Þ for the reſidue of the ſaid term of eighty years, if he 
ſhall live ſo long ; in this caſe the leaſeto B is.void -' for after the 


.Capir4, 


Per Juſtice 
Bridgmag, 


Co.4. 153 
Dier 253. 


death of A-the term is at anend ;' bur if he ſay for the reſidue of - 


the eighty years,it is otherwiſe. 73 +4461 
If A doth makea leaſe of land to B, for ſomany years as B hath 
in the Manor of Dale, and B hath chen a leaſefor ten years of the 
Manor of Dale; in this caſe this is a good-leaſe for ten years.- But if 
Amakea leaſe vf land ro B for ſo many years as the land B hath in 
execution {hal be inexecution;this leaſe is void for incertainty. And 
if a leaſe be made during the minorty of 7 8,or nnrtil 1 $ ſhal come 
ro the age oftwenty one years,theſeare good leaſes; and if 7 & die 
before he come to his full age, - the leaſe is ended. Bur if a leaſe be 
made tO another untill a child that isnow inits mothers belly thal 
come to the age eftwenty ohe years; this leaſe is not good. And if 
a leaſe be made for ſo many yeags as 7 & ſhall name; in this caſe if 
7 $ do name a certain number of years in the life time of the party 
leflor,this is a good leaſe. But if a leaſe be made for ſo many years 
as he executor ofthe lefſor,or of the leſſee ſhal name ; this leaſe is 

void. MEE in ag oat 1 ok 

1f a man make a ſeaſe for twenty one years,if 7 $ live fo leng,or 
if the coverture between 7 $ and D $ ſhall ſolong continue, or if 
TS ſhal continue to be parſon of Dale ſo long; theſe and ſuch like 
leaſes are good. But if A make a leaſe to Bfor ſo many years as A 
< | and 


Plow: 25; 
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} low 35+ 


Capi A Exoſel 

_ and B, oreither of them ſhall livezoor naming any certaitnumbee 

; of years z this cannot be a good leaſe fot years. So if the Parſon of 
Dale makea leaſe of his glebe for ſg many years as he ſhall be Par- 


- > - . fon therezthisisnor/certain/ [neirhercan it be made ſo by. any WH 
\ means;| And yetif' a Parſon (hall niake a leaſe fromg1years'to: 5 — 10H 


years ſo long ashe ſhall be Parſon;this is a good leafe for fix years, 
if he continue Parſon ſo long,and for the reſidue void for incertain- | 
ty. So if-I make another a leaſe of land untill he be promoted  roa Fl 
Benefice;this is no good leafe for years,but. void for incertainty... a 
:'' If Thavearent-charge of twenty pound per an»um, and ler it to | 
cx 510 Another, until he have levied an hundred pound;this is a good leaſe 
Ptow.374- for five years. But if Þ have a piece of land of the-value of. twenty 
| pound per ax»um, and I make a leaſe of it to.another until he ſhall 
an, levy ouc oftheoprofirs thereof an hundreqpound;-thisis no good 
leaſe for years,bur void for:incercainty; . 500 7 
blow, 2s.  Bu8 here nore,inall theſecaſesof incertain leaſes madewith fuch Note. 
co.6.33z: limitations asaforeſaid,- as untill fuch athingbe done , or fo long 
he as ſuch a thing continue, &c. thar if livery of ſeiſin be made upon 
them, they:zmay be-govd leaſes for'life, determinable on theſe con- 
tingents;atbeir they 'be negood leafes for yeark,-' 1) if - 
- And in foie ſpecial caſes 'a leaſe *may be good: notwithſtanding 
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Co fuper OT It pe : NT 25 Bepyn _ 
Litas, fome incertainty in the:continuance-df it;\for a leaſe may ceale for 


160-3-26 2 time, and revive again, as if tenant in tail-makea leaſe for years 
reſerving-twenty ſhillings ; and-after take a wife and die without 
ifſue;in chis'caſe av'to/him-in reverſion the leaſeiismeerly void, but 
ifhe-indow:thewife of the tenant in tarl' of thei land-as. to: the 


Tm | wife, it is revived again,” So if 2rtenant- in. rail make a leaſe for 
5. years rendring rent'z and die without © iſſue, his wife enceint 
H, with a-ſon,. and lieingeverſionenter ,” in this caſe as againſt him 
* the leaſe is void; buviafrerche-ſonits born; | the leafe-is' good: again 


if ir be wichirctheſtathrs>:: Soif; tenote wm Bee fitmple take a wife, 

and thentmakerleaſefot. years and dieth 5rthet wife is indowed ; 

in this caſeſhe ſhall noidibe leaſe, bur after.her:deceaſe the leaſe 

ſhall'be in force againe!! 51257 30 LT 
Jow4;:, If a leaſe be made for lifeor yearsto A,and afterthe leſſor doth $208 So 
420.273, Make 2 leaſe for years by word: orin wricing ro By regularly this PorÞer 10ee 
Log 145. *concurremt leafe to BY is a-good eaſe at eaſt for ſo'mariy Years of ,F.te fame Y 
7:0, The ſecond leaſe; azthallbe rocome after the firſt leaſe is determi- cb'ng, 
Va $ 80s nedaccording to the agreement, as if- the firſt leaſe to Abe for 

twenty years:, 'and the ſerond- leaſe to-B be for thirty years, and 

both deginar- onetime ; - ih'this caſe- the ſecond: leaſe is good for 


« _ the ſaſbtenyeats.* nd yerthe reverſion will not paſs without the 
—_ atturnnient of thetenanr, and therefore if any ret be reſerved on 


the firſt leaſe,che ſecond lefſee ſhall not have'ir untill the firlt leſſee 
doth atturn» But if the ſecond leaſe be * the!ſame or for aleſſe 
| 1 3 time 


'the land ir:ſelf , and notes the reverſion ;-yetitwill paſs the rent 


. leaſe for life or years be'made for mony,ſo25 t may be ſaid to paſs 


reſerved; npon the firſt leade; nfthe Hrſt leſſbe ateann;, arid: fo allo it 
mill do withour attur where atturnment 5s noc ncedfgl But 
if. the ſecond leife be made; by. word 'of mouth},. it is ocherwiſe, 
for. a reverfion-and 4. rent: in this cafe will not paſs without 
deed, and therefore a grant by word doth not pals them:. : And 
if thefecond leglie:beby firie:or deed 5ndtnted); thenalfo.ir will 
work by way of eſtoppel , both againſtthe| leffor and: againſt the 
tefice';; 16 that if the firſt leaſe: happon by atiy means;,-as by; ſar- 
render, or otherwiſe, to determine before,it becun ont, then the 
fecond lefiee. ſhall have ity. ! and if. th&e»be any; yent reſerved 
yponthe ſecond :leafe ;::the lefiee analt. pay 1rffomuthe time. of 
the making of the leaſe. :'; ;Amd therefore tone! males a: lexfe of 
land ts A'ifornentiyears:;/ and:afcer. make a-ieafe-co Brof the ſame 
land from AM:chatimus.next for ten years, ant before Michaelmas 
the firit: leflee doth purchaſe the: Fee fimple z ſo that:now by this 
means his , terms:drowned z; : in ;this cafe the: ſecond leafe ſhall 
degin at Adawnclmniws, So af: one; make a'leaſe: ta A Ffor ewenty 
yearsz andr.d makem leafe of :the-Janil ro Bfortwo years reft+ 
-dring:rent, -and afrer:4makes ia leaſe. for the- reſt of his time 
ro-Cby Deed ; this leaſe ;/ if the {efiee [for ewo.years doatturn; 
152 good leaſc'of the neng, and: reverſion; and! ſoit is :alſa-with- 
.out Atturament;,' if thenebe any. conſecration given for! it, for 
then it is8)ſoi-apoodenſedor all: the ref of: the term after the 
. two years. : . S012, one r&ke aeale ro; Afor:twenty years), if he 
live fo'longrendring gent, and afcerihe: doth make a leafe to B 
dy Indenture foreighty years, to begin preſently, or grant the 
reverſion; to begin ac a /day paft; 'or the. hke,; in all cheſe ca- 


ſes, if the firſt; leflge; atturne, the rentwill paſſe; barifner , it 


will, be a goad leaſe: for:the 1nd ;-for: ſo: many of the (yeares 


as ſhall be to come'i:afrer: the firſt Leafe ended; | But if the 
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ſcond Leafe bee by Paroll without a Deed, the reverſion as 


a reverſion: will. not' paſs, and' the grant will. be. void, if 
there be nathiagichle: $0 »help.it- And: in cafes mhere:thedecond 
_ leaſe is voig,, albeit:thefirſt-Leflve; favrender his eftaxe 5 Orbis ©- 
ace end, by, a. condition; 'yet the ſecond; Jeaſe :is nor -bereby 
.made good. But if; the-fecand Leaſe for years: aftet another 


by 


Dier 113, 


Co 3.35 
36, 
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og. of ren $I old leal 
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Fre 
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* "al eitit be by word = th ira Fe og oy xc LEP Ab the 


rent alſo: batin n moſes; piathe 
rermafrer the ieft aſcended. nd 3 vp 


aſc former, leaſe 
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yi fag ISEPVRY: Take or done by 2 
leaſes:fhall be:good renant a all. 
ſoas theſe conditions and incidents Blloing | be 'therein- obſerved And what 
and kept. 45213 £0991 31 + | leaſes made by 


:ago Aud leaſes raxt be by deed indenred,.an acuhy deed polio rn: good A 


Co,5,6.Di. ; Se :They rant beads to begin- r day of. the ma icherof; or him in res 
cone _ or fromthe taking 'therof. wh ome da of chomubingrb begin mainder,or 
from' Michatlnas kick {ball be rhri Years, after. for. twenty one others after 


the death of 
Er h obeheen 11n.tail; 4 tenant In 


foxrtwenty'ons yok yekrei utifa leale ECOL tWeNty: cail. Arid bow 
yErvto beg [fiat OSA CN 5 My diy pe WT leaſe, - > they ſhall bind, 
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 thembking ofchie nt le: 09 os arrender.muſt be adſaluce. 
_ . AE CSHAN" 21H 7 muſt be a ..and not i)lafory, 9m: 
ew onely. For tum 01 dicitur. an Pex euerats 1 
co.5.2, 4!" ThetE muſt notbe a dou $frgu pag Se Tene? in being; at” 
onetime”, as if a leaſt'for me eb made 4,9 cy rothe;ſtatute' 
hein the reverſigh carinot afterwards expulle che leflee; and rake a 
FO leaſe for life dr '{ve$:, or agoth er leaf ey ears a569Fding] £0; the. 
Icin.4. Ja. SLATER ot? comers *Putif'a Wevie far: rec inadeto one; and 
BR afretwarts's leiſe for life is made, T0, another, _ a-letrer-of Attur: 
neyis fideo give livery of Teiſin upon the leaſe for life;and before 
the livery madehe firſt leaſe i is ſurrendred.; in this caſe the ſecond. | 
leaſes 850d | 


EF. 


years, or# Neo oeeg Bi 6 


ed 14, 6194390 141 CEL IESITY 
Co,5.6 5. | Theſe" Toſeland not e EXC % hyes, -Qr veenty: one years 
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-notwithſtanding. 


 ſoalſo ir ſeems it is if it anh leaſe for twenty one years, -.: 


— WR IEES a — TC  — —_ —C — _—__ 


—— pa - — 0— 
om moms myuy, gm. g 


© £4 Leaſe. s 


6. Theſe leaſes muſt be of latids,tenements,or bereditaments ma- 
nurable or corporall, which are neceſſary to.be letten, and where- 
out a rent by law-may be iſſuing and reſerved. - And therefore if a 
renant in tail make a leaſe of ſuch a thing as doth lie in grant, as an 


Advowſon, Fair, Market, Franchiſe, or-the like,out of which a rent 


canfidt befreſerved ; eſpecially ifit be a,leaſe for life ; this leaſe is 
void;/ind'thatalbeir the thing have been/anciently and accuſtoma- 
bly letten-And a grant of a rent-charge therefore out of ſuch lands 


| is void, ® Andiftenant in tailmake a leaſe for three lives of a por- 


tion of tithes rendring rent; this leaſe isunqueſtionably void. ,And 

7. They-miſtbe of ſuchHinds, or tenements, which have been 
moſt commonly letten to farm,or occupied by the Farmors thereof 
by the ſpace of twenty years next before the leaſe made, ſo asifit 


: have beeti letten for eleven years-at one 'or ſeverall times within 


_ Cap;1g. 
it happen that one of the lives die before the tenant in taildie ; yet 
this accident will not make the leaſe good, but it remains voidable 


Col.s. 2, 


Tallen- 
tines caſe, 
Paſch. 3. 
Jac.B.R. 
Co. 41.60, 
a Trin, 3s 
Tac. B.R, 
Adjudge 
Dodiag- 
tons cale, 
C0.,6.37. 
Dies 277, 


rwenty'yearsbefore thenew'leafe made it is ſufficient. Ang albeit. 


at will by-the' Common law: -' But theſe lettings to farm muſt be 


© the letring have been bycopy of Court poll only , yet ſuch a letting: 
__ ivfexfdriferor years, ia ſufficient letting, and fo alſo is a letting 


made by fuch as areſeiſed of an eftate of inheritance; for if it have 


” 


beenonly.by Guardian in Chivalry, tenant by the curtefie,in dows- 


er, or the like; this'W 
ofiche Raguts!! 25525 icert tt ht 0 | fr Font 98: ooo 

$. There miſt be reſerved upon ſuch leaſes yearly/during the 
ſame leaſes dve and payable to the leſſor and his heirs towhom 
the reverſion ſhall appertain ſo much yearly farm or rent, or more 
as hath been moſt- accuſtomably yeelded or paid for the lands, 
&c. | within ewenty years nextbefore ſuch leaſe made. And there- 
fore if the -rent be reſerved- bur 'for part” of the time of the new 
leaſe, this leaſe is void.” And if the tenantin tail have twenty a- 
cres+ of land that have been accuſtomably letten, and he make a 
leaſe of theſe twenty acres, and of one acre more which hath not 
been accuſtomably letten, reſerving the. uſuall yearly rent, and fo 
much moreas to exceed the value'of the other acre; this is not a 
good leaſe by the Statute.- Soif 'the tenant intail of two Farms, 


: 


ill norlerve to be a letting within the intedt- 


Co.F: $.6c 
6. 37+ 


the one at twenty pound rent, the other at'ten pound rent, and. 


he make a l:aſe-of both theſe farms together at thirty pound rear, 


this is not a good leaſe within the ,Stature; But if belides- the © 


annuall rent- there” have been//formerly: reſerved. things not 


antwall.as hariots;fines,or other profits'upon the death of the Far- 


m-.rs , or profir out of anothers ſoil, as paſturage for a colt, 8c. 
if 4pon the new leaſe che yearly rent.be reſerved, albeit theſe col- 


Iac.B.,R- 


latera!l 


_—_— 


2% 


be 


Cap:14. _  - 
Co, 5,6 laterall obſervations be omitted, yet theſe leaſes are good. And ſo 
alſo if there be more rent reſerved upon the newleaſe then the rene 


that hath been anciently paid, the leaſe is good notwithſtanding; 


And yet if tenant in tail of land let a part of it that hath been. ac- 
cuſtomably letten, & reſerve the rent pro 7ata, or more then after 
co.s.5. the rate ; this is not a good leaſe. And yet if two coparcenours 
Andyet have twenty acres of land of equall yalue between them 1n tail,and 
Li i b, theſe have been uſually letten, and they make partition of theſe 
iscontra- Jands,ſo as each of them bath ten acres; inthis caſe they may make 
leaſes of their ſeverall parts,reſerving the halfe of the accuftomable 
Trin.3- rent. And if upon the old leaſe the rent were payable at foure 
c5 dayesin theyear, and by the new leaſe it is reſerved to be paid at 
caſe: Ce one day; this is not a good leaſe. But if the rent, npon the old leaſe 
FM be payable in gold, and the new rent be payable in filver ; .it ſeems 
co,5.6. the leaſe is not. good: And ifa tenant in tail be of a Manor, rhat 
hath been uſually demiſed for ten pound rent, and after a tenancy 
eſcheat,and then he'doth make a leaſe of the Manor rendring ten 
pound rent by the year ; in this caſe thjsis a good leaſe, but, it the 
leffor purchaſe a tenancy, thenit ſeemis'otherwiſe. {1 
9: Such leaſes muſt nor be withont rmmpeachment of waſt. And 
co6.37.% therefore iftenant in tail make a leaſe 'of his'land intailed without 
Meerscaſe impeachment of waſt ; this leaſe is void. And if a leaſe be made for 
"8 life,the remainder for life, &c.this is not a good leaſe,forinthis caſe 
during the remainders, the tenant for life cannot be” puniſhed: far 
waſt done, But if ſach a tenant of land'make a leafe of jt'to 75, for 
the lives of three others; this is a good leafe, albeit it my after- 
wards become an occupancy; TT os 
Stat 11, H. 10. Such leaſes muſt nor be againſt any ſpeciall Actof- Parlia. 
4 1, Ment, And therefore if a woman that is tenant in rail of the gift of 
her deceaſed husbind, or any of his Anceſtors whiles ſhe is ſole,or 
after with another husband, make any ſuch leafe'waranted by this 
Statute ; yet this leaſe is not good. gs | 
11. They. muſt have all due ceremonies and circumſtances for 
the perfeRion of them , as other ſuch like leaſes have, as livety of 
co.7.9, ſeifinand the like, where they are needful; And then onely when 
7554 , leaſes havetheſe conditions, and are made according to theſe pro- 
The wo- Viſjons,are they ſaid to be within this ſtatute of 32'H. 8. and ſuch 
jeroz.* onely as doe bind the tenant in tail himſelfe , and the iſſue in rail, 
rlow.435. for otherwiſe if it be nor warranted by this ſtatute, albeit ir will 
bind the tenant-in tail himſelf that made it, yet it will not binde 
| hisifſue, bur asto him jt will be void , or voidable ar the leaſt, for 
if tenartin tail of lahd make a leaſe of it for an hundred years, 
. Without any rent reſerved thereupon; this leaſe as to the iſſue 1n_ 
Plog.46. £41l,is void : but if he make a leaſe of his land for an hundred years 
x8: -:- ren- 
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| or other acts 

q may be made 

or done by the F 
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| hath in fee 
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eail inthe right 

of his wife, or 
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mA jt wil not bind him that F RPO DH A remainder over, nor 


Dn eee 9 ns dos mo. 


Aker, 
ndcingren d have iflue and die ;. in.this caſe the leaf > 
dableb BYYRe i ſue. at is pleaſure, arent wy; 2a 
by Ws; means 


him that i iS ct donor, And Peretore if a renant ln tail make a leaſe 
lar nd. de | 
caſes.n Fo XC, no en FAchg thall or beds by 
Bs by he t ER leaf: ef = TAGNRON 
el Fa in tail may make leaſes of, or y charges upon 
the hand: to bind't] an himin remainder alſo. Bur other- 
wiſe it is Es 2 hk. For ifc cenant in taile make a leaſe for years. by 
bing rhe W Jll 10r.,. nar.the remainder i in any caſe 


ere iris ina, et if the remainder de.in the tenanc 
ts his Shi ks leaſe for years by deed according to 
the. $ Spe, or by fine ; t 


Wh | KY 6 What leaſes "el husband ind maya hind michour fine or recoverg,make lea- Stat, 32.H, 


ils FA TO SORRSIIb0j hereditaments, whereof he hath any *;* ag 
ASE 42; ys pimple, or Fee tail in the right of his Li 


"+1 


is leaſe is good, and ſhall bind his own re- 


ife,0r] meg OS WE Ma de before or after the coverture, ſo 
as the | HRS: ſerved the eleven conditions or limita- 
tiohs red inthe; ies made by tenant in tail/, and ſo 


PEJayngn the the. ſame deed, and be made pa rty there= 


au ene the fame deed her ſelfe in perſon; 


oY RE 


oommy 4 


43-1 


, 44, 


4 man an Fe wife make a letter of Atturny to another to Paſch 7 
jo the teaſe uponthe land ; this leaſe is not a good leaſe from _— 


the wife warranted dy che tae. And yer then, as.in other-like 
caſes of leaſes ngx. ears by os ſtacure,it is a good leaſe againſt. 


rhe hnsbang.. the leaſt eis ſuch.a leaſe as is warranted by 
the ſtature, it oth bi oats: he husband. and wife both, and the oe 


ofthe wife : . burif/ ir, be an, Fate cail, it doth notbind the donor 
= in remainder, | | 


er land withourren [ EIS Con this leaſe had or a 
againſt the wife, and wt 5, law Cill.- e 3 void as 


FE LE I 3s. 


If the husband y wife at he "Eh you had made a leaſe 219% 


by word rendring renr;this leaſe had been Yog :4S againſtthe wiſe 
and {0 15 the lay itill, * | p 


—_ 


The 


Cap, 14" - .;, . 
reet.33. MR The husband and wife together may by fine, or recovery, make 
. c<.2% . What leaſes they will ofher land , or charge it for what time they 
ee 2n8 WI : | | F 
nansLaw- Will ; and ſuch leaſes and charges wil be good againſt the husband 
yer 153 and wife both, and their heirs alſo. But if the husband alone doe 

{evie any fine of his wives land, and thereby make any eſtate what- 

ſoever ; this will not bind the wife after her husbands death, but 

ſhe may avoid tt. Andif the husband and wife make a leaſe of her 

land rendring-rent to them and the heirs of the wife (as infuch 

feaſes it ought to be ;) in this caſe the husband cannot by fine or 

otherwiſe grant or diſcharge this rent longer -then during cover- 

ture,unleſle the wife joyn in the fine,but the rent ſhall deſcend,re- 

main or revert in ſuch ſortand manner as the land ſhould have 

done. ; 
co. ſuper © Biſhops with the confirmation of the Dean and Chapter, Par- 5, What leaſes 
ewit-,, {Ons of Vicars with the conſent of their Patrons and Ordinaries, or other a fs 
11.66, Archdeacons, Prebends, and ſuch as are in the nature of Prebends, Biſhops or 0- 

as Precentors, Chaunters, Treaſurers, Chancellors, and ſuch like, nds. 3 rof 

alſo Maſters and Governours, and Fellows of any Colledges, Or cons may 
Houſes ( by what name ſoever called) Deans and Chapters, make or doe 
Maſters or Gardians of any Hoſpitall, and their brethren, or any with rhe lands 
other body politique, ſpirituall and ecclefiaſticall (Concarrentibus oy _ of 
bizs que in jure requiruntur) mightby the ancient Common Law work Se 
have made leaſes for livesor years, or any other eſtates of their of houſes. And 

ſpiritual or eccleſaaſticall living for any time without ſtint” or limi- what leaſes 
:m.32.4. tation. And at this day the Biſhops, and the reſt of the ſaid Spiri- ade by _ 
8 c1-28, ruall perſons, except Parſons and Vicars, may make leaſes of their raves by 
13 El.ch. foros liv: En hh Ke 4ſuck loy- ind their iUC- 
% 10. 1 Jac. PLriTuA VINBSIOre ree tVes, Or LEWenty one Years, ANG JUCN IEA® ceffyrs and 0+ 
cuap, 3 fes will be good both againſt themſelves and their ſucceſſors. But thers, Or nor. 
9. 14 El, ſuch perſons may not make leaſes or eſtates for any longer time the 
1, forthree lives or twenty one years, and if they do, albeit it beby 
DO El. Cie . : 2 | "34 
0200 fine or re-overy, or it be confirmed by the Dean and Chapter,&c. 

yet it is void againſt the ſucceſſor. Neither will the leaſes made by 

ſuch perſons for three lives or twenty one years be good, unleſle 


they bave certain conditions and properties required inthem.Theſe 


BS 2 oh 


$24 things therefore are neceſſarily required to be obſerved in the ma- 
king of ſuch leaſes: 1 Thatthey have the efteR of all the qualities or 
> ou properties before mentioned & required by the ſtatute of 32. .8. 

$.2 _ 


1:66, inthe leaſe made by thetenanc in tail, and be made after chat pat- 
5.345 tern, viz: That they be by deed indented. 2. Thatthey do begin 
from the time of che making of them: 3. & 4. That the old leaſe 
be ſurrendred,and there be'not a concurrent leaſe (ſave in caſe of 
a Biſhop) And therfore if any ſuch perſon make a leaſe for 21years 
ro-one;& then make a leaſe for three lives to.another ; this ſecond 
Jeaſe is void. And yet if a Biſhop mike a leaſe for 21 years to one 
man,& then within a year after make another leaſe to another fer 
I! 


) Fo 
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F 1 FE ht A Leaſe. oi Cap.14, 
T0 47 6d 21 years to begin from the making of it, this ſo as itbe confirmed 
£46800 801188 by Dean & Chapter,is reſolved to be a good leaſe. 5.That they do 
Wl not exceed three lives or twenty one years» but they may be for a 
WT! tk. lefſe time. 6,That they be of lands or tenements manurable or cor- 
i || | 1'E poral.7. That they be made of lands that have been commonly let 
FE! to farm by the ſpace of 20 years before. 8. That there be reſerved 
Ti . _ - ypon them the ancient and accuſtomed rent payable to the leſſor 
| RIK and his ſucceſſors during the time. 9. That they. be not made with- 
{og Ih F out impeachment of walt, 10. Thatthere be livery of ſeiſin upon 


#8! them, 8&c. whereit is requiſite.: 11. If the leaſe be made accor- Co.11,6, 
WETRa'T ding to the exception of rhe Statute of 1 E/;z. and 13 Eliz. and ”* 
BIDADE'S not warranted by the ſtatute of 32 H.8. as in the caſe of a concur- 
FOLKT'F rent leaſe, and it be madeby a Biſhop or any ſole Corporation, it 
| MONTH YR muſt be confirmed by the Deans and Chapters, or others that have 
{Wy PURT'E RY intereſt. And ifa Parſon or Vicar make a leaſe, it is not good bur 
\  HIINLT: during the Parſon or Vicars reſidence , according to the (tatuie of 
. WY bt 43h 4 13 Eliz.chap.20. and inthis caſe there needs no confirmation at 
q! 


Wit! 3:04 4 all. 12, Some of the leaſes that are made by the Colledges and rp 
+ &0 


| _ Houſes of the Univerſity, &c. muſt have ſome rent corn reſerved , _ 
| upon them. 3 But Biſhops, Deans, Parſons, and ſach like ſpirituall 11.65, 1c! 
Wl | i: {1 perſonscannot grant the next advowſons of Churches, neither can 5}, __ 
+; SOD LEIGS they grant rents out of their ſpiritual livings, but the ſame charges And mon 
RE. i will be void after their death. And jfa Biſbop ſuffer an annunity to G4 
if mag be recovered againſt himby a pretence of title of preſcription on were a. 
Wi; a Judgment after a verdi& or confeſſion,or a Parſon 1n ſuch a caſe one by 
[1 pray in aid of the Patron,and ſa ſuffer an annuity to be recovered ; Jons any 
19"'By this will not bind the ſucceſſor,” And yet a Biſhop or any ſuch ſpi pe Whi: | 
WEI 43 616 ritual perſon may grant ancient offices of truſt of neceſſity or cove- Lent », 
WR | | niency, as the offices of Chancellor, Regiſter, Steward, Bailiffe, or [© 3 
3/0 WH the like, with the ancient Fees incident thereunto for the life or Car, 
WO 4-1/4 lives of the grantees,and ſuch grants are good, albeit they be made 
F l il nt by the Biſhops of the new erected Biſhopricks, and that there be 
OR 00 REG not in them the condicions and properties required in the leaſes 
| 3 bt Ul before mentioned, ſo as they be confirmed by the Dean and Chap- 
"3 LAEVE ter. Bur they may not grant any new office, nor yet adde any new 
if © WRT | Fee to the old offices. And therefore if a Biſhop grant an annuity 
Wh pro conſulio impenſo & impendendo where none was before; this wil 
_ not bind the ſucceſſor. And yet if there de an old fee,and there is a 
| new fee added to it, in this caſe it ſeems'it is good for the old fee, al- 
beit it be void for the new fee.Neither may they grant their offices 
1 7 otherwiſe then they have been granted. And therefore where the 
| Th ancient grants of the office have been to one, it cannot be now 
M1 granted to two. And where the ancient granzs have deen'to two 
14211 28 joyntly,they may not be now granted in remainder one after ano- 
| ther. Neither may the grants of theſe offices be longer then foc 
HE the 


_ 


Co. ſuper 


Lit 45: 


329. 3. $9, 
T0419, ' I, 


Cap. 14- 


4 Leaſe. 
the life or livesof the grantees. And in cafe where the grant is 
void, the confirmation ef che Deane and Chapter will not makeit 

00ds | 1) ; h 
; But here note that albeit in all theſe caſes of leaſes and prants 
not warranted by the Statutes aforeſaid the Statutes ſay the. leaſes 
ſhall be void, yet this is to be underſtood as againſt the ſucceſſors 


73-78-5.5- & not againſt the leſſors themſelves, for the leaſes are good ſo long 


66, 


as the leffors live, or at leaſt ſo long as they continue in the place. 
And therefore if ſuch a leaſe be made by a Deane and Chapter or 
ocher Corporation aggregate ; it is good as againſt the Deane or 
other head of the Corporation, ſo long as he doth continue in his 
place. And if a Biſhop make any leaſe or other grant not. warran- 
ced by the Statute of r E/iz. or a Deane and Chapter, Mafter and 
Fellowes of a Colledge or the like make leaſes not warranted by 


Note, 


the Statute of 13. Eliz.cap. 10: theſe leaſes are good againſtthem- 


ſelves albeir they are void againſt their ſucceſſors. So as if a private 
A@ofVarliament doth entaile land upon a man, and appoint him 

what eſtates he ſhall make, and that if he make any other eſtates 
they ſhall be void ; inthis caſe they ſhall not be void asto the te- 

nant in taile himſelfe that doth make them. 


0s $ar.13.81, Leaſes of Benefices with cure are no longer good then the Par- 


oft cap.20, 


B:2h $.12. 


Co.ſuper Sen Beggs erg 
Lit 45.3- law, ſome be voidable by entry, and ſome void without entry. And leaſe _— op or 
years ſhall be 


Co. {uper 
1d Lit.; 5.56. 
Ut- | 250.14, H, 


ſon is reſident. 6: 
Leaſes made by Colledges mult have reſerved upon them the third 
part of the rent in Corn. See the Statute of 1 8. Eliz.cap. 20. 


If one make a leaſe no another during the will and pleaſure of 8.What ſhalbe 


him that letteth, or him thartakerh, or both (for ſo in effect is 
every leaſe at will ;) this is a good leaſe at will. So if one make a 
feoftment in fee,or leaſe for life, &c. and doe not make livery of 
ſeifin and ſo perfe& the eſtate ; the feoftee or leflee hath only an. 
eſtate at will. But ifa barpaine and ſale be made of land,and the 
ſame is void,or a Corporation grant land, and the grant is void;by 
this there is no leaſe at will made. | 


ſaid a good 


leaſe at will, 


Or not, 


Leaſes for lives or yeares are of three natures, ſome be good in 9g. Where a 


6 SLE , O \ 
1205-725: of fuchas be good in law ſome be good at the common law, as 


leaſes made by tenant in fee ſimple notwithſtanding they be for 
longer time then three lives or twenty one yeares ; ſome by a& of 


Biſhop ſeiſed in fee in the right of his Church alone without the. 
Chapter, leaſes made by a man ſeiſed in fee {imple-or fee taile of 
land, in the right of his wife together with his wife, for twenty-one 
yeares, Or three lives according to the Statutes. And of ſuch leaſes 
as be void alſo,'ſome are void at the common law, and that: ſome- 
rimes 27 pre/ents, as in the caſes before of leaſes for yeares that have 


void ipſo fcfo 


by the death of 
ne ys the leflor or by 
Parliament , as leaſes. made by tenant intaile, leaſes made by a other meanes.. 


Ot not, but 
voidable by 
entry &c. And 
bow, 


no certainty inthem, or leaſes for ves made without livery of 


ſeilin, 


- 
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A Re oO C 
ſeiſin, and the like. And ſome are void inf#t#re, avif a tenant in 


til make a' leafe for years warramed. or not warranted: by the 


F'Y - 


life; 


ap 6, 


ve __ Stature, and after die without ifſue ; this leaſe is void as to himin 
IG ff reverſion or remainder : {eſſante tarts primitivo ceſſat derivati- 
HARE 7 -. ©13.S0 if a Prebend, Parſon, or Vicar make a leaſe for yeares not 
| | THY warranted by the Statures ; this is void by the death of the leſſor, 
ROT RR 06 and the ſucceſſor need not make any entry or claime to avoid it. So 
3-88 þ if a tenant for life make a leaſe for years and afrer die ; in this caſe 
LR! Þ the leaſe for yeares is void. Andtherefore in all theſe and ſuch 
Hal VIE IL acceprance, like caſes no/ acceptance cfrent afcer will aftirme ſuch leafes. Bnt 
WEE otherwiſe itisin. caſes of leaſes for yeares made by Biſhops albeit 
3 TRUTH they be confirmed by Deane-and Chapter ; and of leaſes made by 
wht KENNY Deanes and Chapters, or tenants in taile as to their ſucceſſors and 
BR {jt of iſſues whenthe leaſes are.not warranted by the Statutes: And 0- 
13 } therwiſe it is alſoin the caſe of leaſes for life made by theſe or any 
| ARTIE of the former lefſors,, for in all caſes of leaſes for life it mult be a- 
Willi ol voided by entry 8c. and therefore ſuch leaſes are not void but 
RS 6. 5-4 voidable. viz: The leaſes of Biſhops and Deanes afcer theirdeath 
ht | by their ſucceſſors and that by the Statute law, and the leaſes of te- 
il icceorance, mantsintaile by their ifſues after their death, and thar by the com-. 
Þ | pete” monlaw. Andin theſe and ſuch likecafes the acceptance of the 
8 | rent by the” iſſue or ſucceſſor will make good the leaſe at leaſt for 
RS Ebil their time. ho Ef 
11 RRMDU Tf a leaſe be made for yeares-0n condition that upon ſuch a-con- Co.3.5; 
it 19 tingent it ſhall be void ; in this caſeſo ſoone as thething doch hap- 
\ pen the leaſe is void pſp fafo without any reentry &c,Butiif a leaſe. 
þ for life be made on ſuch'z' condition ; in this caſe che lefſor muſt 
1 | enter &c. before the leaſe will be void. | wy - 
| Wy — TI TI 
Curae. XV. | 
» Wheeanl of a Feoffment, Gift, Grant, and Leaſe. 
mea de | wy | Foe . 
Dy Fram M ; Feoftment, Grant or Leaſe'iin writing'miay become- void by 
gifc,grant or  raſure,interlining;and the like, as hathibeen ſhewed before in 
0 heroes Decd,, /xpra.And a teoftment, grant, or leaſe and rheeſtate there. 
Wap 7 by made may. become void by forfeiture, or upon a breach of a con- co,3::6: 
eood 3: firtk itipn, Or by a limitation; For: which-See Condition and 7/es. Alſo 27,4 x 
become. void they may: become.void by difapreemenr or refufall : And*rhis'may' ted. «19. 
by warcerex_ be either byche diſagreement of the patry-himſelfe tro-whom it is 906-5. 
poſt / ph hang made, or by the:diſagreement of another : Of the party himſelfe, Done 4:5. 
rw Oca.r, forng eftatecanbe made to/a man of any-thing in fee ſimple, for qty 
6nd how.; | | CSS nh 3 CA OE ORE —e fe, 


Cap.15- 


Plow: 134. 


F eofſment, Gran, Leaſe. 


lire, or otherwiſe againit his will ; and therefore by his difagree- 
ment oc refuſall of 1t, the eſtate ir ſelf, and the deed whereby ic is 
conveyed /may;beeome void. By the diſagreement of another, as 
the husb4in« in caſe of a Feoffment, &c. made to his wife may by 
difagreementavoidit. And for the firſt of theſe the law is thus, 
Thar all ſuch acts that give eſtates dire&tly or by way of uſe are 
$90d at firſt, and the thing granted when the deed of the grant is 
delivered to his uſe ſhall veſt in the grantee before he harh notice 
of the grant or agree to accept of the thing granted,ſo that if lands 
be limited to a manby way of uſe,or granted immediately by feoft- 
ment,gifr,;grant, or leaſe, or goods or chatrels be given or granted 
eoamain yz; intheſe caſes the things pranted ſhall be ſaid ro bein 
the:grantee and the:grant good before notice and agreement untill 
diſagreement And'before agreement the grantee may waive ir, 
and avoid the eſtateand the deed alſo, wherby the eſtate is made.. 
Andif it be but a leaſe for years that is made ; he may waive and 
avoid that by word of mouchin the countrey as well as a gift of 
goods,or an obligation delivered to his uſe. But if it bean eſtate 
of :Free:hold chat ts made-by Feoffment, 8c. it ſeems he cannot 
waive and avoid that bucin a Court of Record: _.: : © 
When the cauſe of a grant faileth and the thing granted is exe- 

cucory , the grant is become yoid. As if one grant an annuity for 
an acre of: land; for tithes, or for counſel! ; in this cafe pro is con- 
uitioml,. and therefore if ' the land be evicted by anelder title, 
:or the grancee diſturbed in the riches, or he refuſe to give counſel], 
the annuity is determined. But if aFeofiment, or leaſe-for life or 
years bemade of anacre of land proxxq arra, & ce as inthe caſe. 
before ; albeit the acre be evicted, 8c. yet the grantin this caſe of 
the acre of land is good. - And if one-grant an annuity. for counſel, 
.ifthe grantee will not give counſell, the grant is not of force. $0 
if one grant to make new pales ina place for the old pales; if in 
this caſe he cannor have the oldpales it ſeems the grant {hall noc 
bind him to make new pales. So.if one grant a rent for away; 
ſtop:the way and the rent ſhall be topped. - 
 Tf.onethat hath a leaſe for life or:years, of-a manor,to which an 
advowſan is appendant, grant the next avoidance that ſhall happen. 
during the leaſe,or granc a rent out of che manor,and then ſurren- 
der the manor, fo that his eftate is gone , in this caſe norwibſtan- 
ding the grant of the next avoidance,and of the rent doth continue: 
good.,and the grancee ſhalles)oy 1t accordirg:to the grant, as long. 
as theeftarerthatis furrendred ſhould havehad continuance. . - 
. Tf: thehheirof : the Kingstenant:enter and made a leafe before - 
livery ſued, and after an intruſfionis found againſthim.; by this ic 
ſeems the leaſe [ts avoided. So if tenantin tail make a leaſe war- 
ranted'by the Statute and after dieth without :iflne;by this the leaſe 
15 determined: ND CE If; 
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- voidance fo B, if it ſhall happen to become void during the term, 


Feoffment,Grant,Leaſe, _ Cap*'ts, 
If a tenantin tail make a Feoffmenc to his heir within age, and c,,,, 
be, afcer he is of full age,make a. leaſe for years of che land,and af- Lic.z4. 
ter che tenant in tail dieth, and the heir is remitted ; the leaſe in 
this caſe is not avoided, ks | | | 
If an annuity be granted to one untill he be advanced to a bene. ptow.z1:. 
fice by the grantor, and the grantor die, and the heir or executor 57 
of the grantor tender a bentice z. it ſeems this will not determine 
the grant. _ ms 


If Abeleſlee for years of an advowſon, and grant the next a- EO 


and 1 doth ſurrender the term ro C, who hath the inhericance, 
and the Church become void before the end of the term ; in this 
caſe the grantis good to B, and he ſhall haye the next avoidance, 
for a man.cannot derogate from his own grant. 'Soif A be leſlce 
for-yearss' and he grant a rent charge to a ſtranger, and after ſur- 
render his term to the leſlor; in this caſz albeie the term be ex- 
rind, yer the rem doth:continue,and the ſtranger (hall have it du- 
ring the term. 'So if Ahavea rent charge out of che land of B,and 
acknowledge a Staruce toC , and then releaſe the rent 'to B;z 'in 
rhis caſe albeit the cent be gone as to Aand B; yetitis in eſe as to 
che conuſee, and he may extend it. pan : 
If a man be (eiſed of a great wood, and grant to 7 $ fixhundred © 524 
coards of wood out of the ſame wood, to beraken by the aſſipne-. 
ment of A; inthis caſe if A will not- upon requeſt [:afignewhere 
the wood ſhall be taken, yet.the deed will nor loſe his effect ,- but 
. 1 $ may take it without aſſignemenr; LENOIR =: 
If Abe leſſee for life on condition to have Fee , and he make a C0.3,14 


leaſe to B for years,and after he perform the condition ,. and ſo his 


eſtate for lifeis turned into a fee ſimple; in this caſe the leaſe for 
years is good {till notwithſtanding : bur otherwiſe itis in: caſe of 
che King, | 3 Ot 21 ELON OJ SHR SIG: 

If A tenant in tail enfeoff B on condition to the nſe of Ain 09" 
Fee, and A had granted a rent charge or acknowledged 2 Statute, 1Hy.:1 
which by the Statute of 1 R.3-cap. 5. was extended, and: after 4 

had performed the condition ; - in this caſe albeir the eftate had 
been T__ , yet the intereſt of the grantee or conuſee had con- 
1NUEed, ; | WE, 

If e-F be tenant for life,the remainder to Zintail , the remain- erat 

 dert0ein Fee, and A doth grant a rent charge,or acknowledg c:2n5 
a Statmte and die ; inthis caſe; and hereby the grant is not become c46. 
void, Bur if B die without iffue,the beir of Aſhall beccharged... 375 
= If a corody be granted fora ſervice to be done; the omiſſion of pus 
the ſervice doth determin the corcdy. .  - Yo BOTS - Wt 
If one grant lands with his daughter in frank marriage,or goods 4ox.45% 
wich bis daughter in mariage, and after the mariage is GT $2 
-* they 


45 


« 147) 


F.2 Is 


Cap:15 F 


— 
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they are divorced;in this caſe the 


grant is now become of no force: 
' (efſante cauſa ceſſat effetins, | 


Bro.Grant Tf One man grant to anather an office of charge onely to which 2. Where a 


103. 


there is no benefit or Fee incident y in this caſe he may avoid and man may a- 


determine his own grant at his pleaſure without fany cauſe given vid bis own 


Bur if there be any Fee or profit incident co the office, then he may , 


not avoid the grant of it,or put out the officer without ſore cauje 
of forfeiture : and if he doe, the Srantee may have an aſliſe. And 
yet in this caſe alſo he may pur him our of the office, albeit he inay 
not deprive him of the Fee or profic incident thereunto. 

Bro.Grant JF one grant a Ward to another to marry, or for his ſervice ;' it. 
ſeems he may not afterwards avoid this grant. Bur if one granc 
him to another for inſtruction or education, contra. 


Bro.Gramt Tf one make a leaſe for years of his land rendrinp rent, and after 


Bc grantthe rent to 7 SF, and the cermor atturn,& after the leflur ac- 


cept of a ſurrender of the eſtate of che termor ; yet this doth nor 
avoid the prant of the rent, but the ſame ſhall continue ſti!], 
Li.cea- Tf a difſeiſor grant a rent, common, or other profit apprender 
77 out'of the land, and after the diſleiſee doth enter and enfeofte him 
ofthe land ; in'this caſe-the rent is avoided, and the commen is 
gone. But if the difſeiſee releaſe the difleiſor, m this caſe he ſhall 
not'avoid hisown grant. S125 
An infant, and other diſabled, may impeach and avoid their own 
orants indivers caſes, which ſee before in Gras. 


-ant.O not, 
nd when, 


A deed of Feoffment, &c.- in ſome caſes is holpen, and a fault 3- Where & 5y 


therein cured by the making ofilivery of ſeifin. For which ſee Feoff- 
ment and Leaſe.But an atturament will not help the granr of a re- 


verſion,&c.for it is a maxime in law, That atturnment cannot make 5 


2 void grant good. 
co. 1..ca- Tf a tenant in tail make a leaſe for life or years of land, and this 
pls, Jeaſe is voidable, and after the tenant in tail doth ſuffer a comm<n 


Dicrs 47 Js» - . . . 
Co,1.48. recovery ef the land to whomſoever it be;by this the leaſe is affir- 


what means 2 
fecf nent,pift, 
orant,or leaſe, 
r the eſtate 
thereby made, 
being void, or 
voidable at the 
hiſt, may be- 
core good by 


med and made good during the term as well againſt the ifues and marrer. ex pſt 
heirs by the entaile, asagainſt him in reverſion or remainder. And fi&9. Or nos, 


ſoit isof a charge of rent upon the Jand.- And if tenant intaile 
make a leaſe of the land, or charpe it, and after levy a fine of the 
land'to a ſtranger, by this the leaſe or {charge ,is become :good a. 
Sainft the iſſue in tail alſo. Z + bs GOL 
emis Tag If a tenant in taile make a leaſe for fourty years, rendring rent, 
quer.83l, and die,and his ifſue doth leaſe to another by Indenture for rwen- 
16.)c. ty one years rendring rent to beginafter the.expiration, forfeiture 
or ſurrender of the firſt leaſe ; it is ſaid this doth aflirm the firſt 
leaſe; Sedquere. = 
Acceptance of rent reſerved on a leaſe for life or years, which is 
voidable only and not void,may make the leaſe good. : 


_ —_— I 
_- —————__ —_— —— 
CEPT J i ow 
- 2 = TY ” a A w_ - _ 
_— OE. _ ba _ 
= wn m i OR <-> * —_ A % - 5% ” 
<< de BS Ls” Tu = - we_— - 
- p - 
—_ — PERS - - _ ” \ — . 
n- wg. - one 2 "nad 2 ” 


SE eG >. ns. LN rae LANs 
- < = p—_ 


= 
-*. 


4, Where and 
when a Feoft- 
ment, gilt, 
grantor leaſe, 
may be good 
for one time, 
and void for 
another ; and 
good againſt 
one perſon but 
void againſt a- 
nother; and 
good in part, 
and yoid in 
part, Or not. 


oO hg ed 
TIDES Ione le CIR” at 


Feoffment,Grant, Leaſe. 


Cap.1, = 


AFeoffment,Gifts &c. that is made by Dureſſe or Manaſſe, and 3'9: De. 
therefore voidable-may by another deed of defeaſance afterwards 
made between the {ame parties, become good. 


Alſo grants, leaſes, and the eſtates thereby made that are not 
g00d,may be made good and perfected by releaſe or confirmati- 
on. For which ſee Releaſe and Confirmation. 

A Feoffment may be good apgainit ſome perſons, and void againſt 
others,but cannot ceaſe and revive, and be good and void at ſeve- 
rall timgs,as a leaſe for yeares,or a grant of rent, &c. may in man 

caſes,for a grant may be ſuſpended, 3nd a leaſe for years may ceaſe 
and revive again, as if tenant in taile make a leaſe for yeares ren- 
dring twenty {billings rent,and after taketh a wife and dieth with- 
out iſſue, and he in reverſion or remainder endoweth his wife (as 
he may,) inthis caſe the leaſe as againſt the woman is revived, al- 
beir it be void asto him in reverſion or remainder. $0 if tenant in 


feaſance, 
I7. 


Co. fuper ' 
Lit. 46, 
T5 $, 


taile make a leaſe for yeares,and die without iſſue, his wife enicent 
witha ſon, and he in reverſion enter, and after the ſon (being 


heir to the entail) is born ; in this caſe the leaſe which was before 
avoided by him in reverſion, if it be ſuch a leafe as is warranted b 


the Statute, is good againſt che ifſue in taile, and therefore is revi- 
ved again. So if the King make a gifc in tailero x, to hold by 
Knights ſervice, and # doth make a leaſe to «for thirty yeares 
reſerving rent, and then#y dieth, his ſon and heir of full age; in 
this caſe as ts the King, this leaſe is void, but after livery ſued out, 
the leſſee may enter again, and if the iſſue accepithe rencgthe leaſe 
is affirmed. Soif renant in taile make a leaſe not warranted by the 
Starnte, and die, and his heire isin ward; in this caſe the Gardian 
in the behalf of the heire,may avoid the leaſe during the wardſhip, 
bur afterwards the heire may affirm it againif he accept. of the 
rent. So ifrenant in Fee {imple take a-wife, and then make. a.leaſe 
for yearsand dieth, and the wife.is endowed, ſhe ſhall avoid the 
leaſe for her eſtate , but after herdeath the leaſe will be. in force 
again, Bur if the Patron grant the next avoidance, and after the 
Parſon, Patron and Ordinary before the Statutes had made a leaſe 
of the glebe for years,and after the Parſon had died, and the gran- 
rec'of che next avoidance had preſtnted a Clerk to the Church 
who had been admitted,inſtitured & induced, and had died with- 
in the terme, and the Patron had preſented a new Clerk to the 
Church;who had been admitted, inſtituted and induced ; in this 
caſe the leaſe had not revived again... No more then if a Feme co- 
vert levie a fine alone, and the husband doth enter and avoid the 


fine, the eſtate ſhall revive againſt the wife after his death, for it. i 


0 


avoided as to her alſo as wellas ro the husband by his entry. See 


more in Deed /upra cap.4. Numb. 1. | 


. 


Where a Feofiment, Gift, Grant, or Leaſe, is voidable, in ſome 


caſes 


Co. ſuper 
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Cap-15- 


I, : 

F eoffment;Grant, Leaſe. - 28 9 
caſes it may be avoided by the party himſelfe that made it, and not 5-Who may 2- 
by others albeit they be privies xs heirs, executors, or adminiſtra- we, 4 "oa , 
tors,and in ſome caſes it/is voidable by others, and:not by the party Math or eaſe; 
himſelf, and in ſome caſes it is voidable by the parry himſelf and "tha: is void 
by others. And in ſome eaſes it is avoidable onely ar ſame times, abic. Oc nor. 
and in ſome caſes ir is avoidable at all times : as for exawples, an £24 how. 
Infanc if he grant by fine muſt avoid it during his minority if he Tafanr. 
live to be of full age, otherwiſe he himſelf or any other ſhall never 
avoid it. Burt ifhe grant by deed, this may be avoided at any time 
by hirmſelf, bis heirs, execurors, er adminifirators, or. his Gardian _ 
in his right as the caſe is. Bur a Lord by efcheat cannot avoid a Woman coycrr 
voidable eftate made by his tenant being an Infant. And if a wo- 
man covert doe any ſuch act by deed ; it may be avoyded by her 
husband during the coverture,or ker elf after the coverture,or her 
heirs,&c. that are privies after her death. And if a mart Ye-non ſane Pon fan? men 
wemorie doe any ſuch aQ,it may not be avoided by himſelf thatis 7 
the party denying it, but it maybe avoided by his heirs, 8&c. that 
are privies. And if tenant in tail make a voidable leaſe not war- 1 cnantin i. 
ranted by the Statute , he may not avoid it himſelf, but his ifſue 
may, And'if he be iw-'ward by-reaſon of a tenure in ca pite or Knight 
ſervice, the Gardian of the iſſte during his time may avoid ir. And &0rpornti 8. 
if a Corporation ſpiritual] ſole or aggregate, make leaſes not war- - 

ranted by the Statutes, they may not avoid it themſelves, bur their 
ſucceſſors after their death, tranſlation, or other rem otion, may a- 
void-it ; er-if a Biſhop make ſuch a yoidable leaſe, the King when 
the'Biſhoprick dorh-come into'his hands, may avoid it, _-. 

And now we paſs to another ſort of Aſlurances that are for ſome 
ſpeciall purpoſes, and in fome fpeciall caſes only wherein we ſhall 
tirlt begin with an Exchange, 


Cores —_— 


L Har. XVI. 
Of an Exchange. 


pang A*N Bxchange is the mutual grant vf equal intereſts the one in, 1, Excynge, » 
ren a. exchange for the other. Or rr ts, where man'is {; eiied,or p ſe, cr Eſchan ye, 
finges ſefled of land in Fee ſimple; Feetail; for life: or years, of is potſel. 4 
key»7. fed of goods; and another is ſeiſed or poſlefied Of other lands, or 

policfied of other goods in the like manner, atid they do exchanze 

their lands or goods the onefor the orher, & in this there is a dou- 
co.uper PIC grant, for each of them dorhgranc that web is his to the other | 
Ly. af R This manzer of conveyarice{ which hererofore was very {rc6 uent) 


853, 


is ſometimes made by word witkour any writing ; and ſornetiuies 

it is made by deed or in writing: and which way ſoever it be wade 

it muſt'be made by this word Exchanvze, which is a word'ſo appro- 
| V priatcd 
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2 TheeffcRt & 


ſruit of it, 


Condicion. 


Warranty. 


Afﬀigne.) 


Rebutter, 


priated to this thing as the word Frankmariage 4-0 a:gift in 
Frank-mariage, neithcr of which can be made or deſcribed by any 
circumlocution. | 


" 


2 An_ Exchanges,” Capnd: 


The fruit and effe& of an exchange is, that it doth oive the inte- 
reſt and after the property of the things exchanged to. either party 
according to the agreement, And if the exchange | be of lands or 


tenements of any eſtate of inheritance or freehold whether it be by - 


word or deed , ithath a condition and a warranty in law incident 
and annexed toit asa thing made bythe word Exchange and tacire 
implied in every grant of exchange: A condition to give a re-entry 
upon all the land given in exchange if he be put our of all or part 
of the land taken inexchange, and a warranty, to enable him to 
vouch and to recover over in value ſo much of his own land again 
Siven in exchange as ſhal be recovered from him of the land taken 
in exchange if he be ſued for it: ſo that upon every exchange either 
party if he be pur out of or loſe by ation the land he taketh in ex- 
change hath a double remedy againſt the other, & yet this remedy 
doth goe only in the privity,and ſhall not goe to an aſſignee: As if 
A cxchange land with Z,and B bepur our of all or part of the land 
upon a title paramount by a recovery ina real ation or otherwiſe, 
inthis caſe B may either enter upon his own land again which he 
cave inexchange,or elſe if it be in an action brought be may vouch 


Co 4.124, 
$5.E. 4.3, 
9 E.4.21 
Bro, Ef. 
change in 
toto. Fitz, 
Eichange 


lit tO, 


A upon the warranty in law , and ſhall recover as much in value | 


againſt him of che land he gave, as he hath loſt of the land he took 
in exchange. But if Balien his land taken in exchange to C, and 
C be put out of all or part of the land upon a title paramount, ( 
in this caſe” can neither enter upon the land given to e 1n'ex 
change upon the condition inlaw, nor vouch 1 to warranty and 
recover 0 Ver in value upon the warranty in law. And yet A inthis 
caſe ſhall have the like remedy againſt C the alience up-n the con- 


dition and warranty both as ke had againſt B. 'But if e4 himſelf. 


implead C forthe land he gaveto B inexchange, C may make uſe 
of this warranty in law by way cf Rebutter againſt .L. Andin all 
theſe caſes where one of the parties is put out of all or part of the 
land, or out of part of the eftate by entry, and the other party en- 
ter upon the others land upon the condition'in law, he may enrer 
npon the whole land and avoid the whole exchange : but if he be 
impleaded for a part onely, or for the whole,and a part only be re- 
covered from him, in this caſe he ſhall recover ſo much in value 
of the other land only as he hath loſt, and no more. As if an ex- 
change be of three acres for three acres, & after one of the parties 
1s put out of one of the acres by the entry. of a ſtranger ; in this 
caſe he may enter upon the whole three acres he had given in ex- 
change ,and ſo avoid the whole exchange if he will. And if e{ and 
B be Jointenants for life, and the Fee ſimple to the heirs of A and 
A exchange this land with C in Feezand then die, and B enter and. 


ayoid 


Caps; 
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An Exchange- 
 _ avoid the exchange for his life (as he may) in this cafe C may a- 
..-. void the whole exchange, and enter upon his own three acres a.. 
- gain» So if he ifreverſton difſeiſe his cenant for life , and then ex- 
chan ge the land, and afterthe tenant for life enter ; in this caſe 
the other party may defeac the whole exchange. ' But in this caſe 

of an exchange of three acres for three acres, if one of the acres 
were gained by difſeiſin,and the difleiſee bring an ation and doth 


' recover it againſt the difſeiſor;in this caſe if he vouch over the other 
party to the Exchange, he {bal recover ſo mnch invalue only of the: 


3 acres he gave in exchange as the acre he hath loſt and no moree. 
See Gran: To the perfection of an Exchange , and to make things to paſſe 
Numb.4* bythis kind of conveyance theſe things are requiſite, 1. That the 
perſons or parties thereunto be able to give and take, and not diſa- 
bled by any ſpecial impediment;And for this it muſt be known that 
© ſuch'perſons 25 may be grantors and grantees may make exchan- 
ges,and ſuch perſons as are diſabled to grant,are'diſabled to make 
exchanges. © OO Cl On TOE Det” 
Co. fuper Anexchange made hetween the King & a ſubje& is £0909 aibeit 
Li-51: the King hold his lan@ in one capidiy, qtdithe ſabje& in 3nothtor - 


lem, © An'exchange made between'aniinfanthrid #nother,'ts not'yo. 1) 


} How an ex- 
change muſt 
be made, And 
74at thall be 
ſaid 2 700d CXwu 
ci7nge.Or not 
I-Inreſpe& of 
the parties 
nrcunto, and 


but voidabfe onely, for the Infint athis full age my atficm or 2- 
; LG LOULSDSTY & 3t | 


void it at his election, BOW Page 
Fro. Eg. _ Anexchanpge made between a tenant jntafle zrid another, is not 


change 9: yoid but voidable, foritis/good againſt hitaſelf dufing his life,” and 


rerk. Sec, 'TLLL: * *(* P54; | a4 y ” Proregtntl” hi rg re 76 "NY. 
259.” his iſſue at his full/age may affirm or avoidit ar/his etection. 


Bro. EZ" © Anexchange malle between a man Je nds ſane' memories, 'and a- 
cng*9: nother'is not void but voidable, for it is good againſt him, but his 
heir may avoid or athrmit at his eletion © 

Pro. idem A manthat doth hold land in Fee fimple, Fee tail, or for life, in 

10,eex- che right of bis wife; thay exchange this And,and che exchange will 

be good as lotig as he and his wife doe live. 'And' he with his wife 

may exchange it for longer time and the exchange is good againſt 

him, bur his wife after his dtath may affirme or avoid it if ſhe will. 

One Parſon or Vicar may exchange his Church or Benefice with 
another, an4l'this'exchange is good. ED 

*eik Set.” The diflerfor arid difſeiſee may joyn together, and exchange the 

7” land whereof che difſeiſin was made with a ſtranger for other land; 

bur if it be made ont cf he land & before the entry of the diſieiſee, 

it ſhall not bind the difſeiſee, for he may avoid it. And 2 diſſeiſor 

cannot exchange the land he hath gotten by defleifin with the diſ- 

ſeiſeeffor other latrd for this exchange is void, unlefleir be by In- 

denture,or fine, that it may work by way of eſtoppell. 

Perk Set. The leſſor and lefſee may joyn together and exchange the land 

'% > leaſed for other ſand,and this is good ; for it ſhal be ſaid ro be the 

ſurrender of the leſlee to the. leſſor,and the exchange of the leflor ; 

and therefore the leſſee (as ic ſeems) ſhall have nothing to doe 

| Wy with 


erk3eR, 
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De non fan: +*- 
morte. 


Husband i:: 
right of his 
wifc. 


Parſots. 


Surrender. 


with the land taken in exchange. Sed -quere of that. Rn 

Tales Jointenants for life the fee xo one of them may exchange their Perk.Sed, 
Tenia Jand with a ſtranger for gther land to-hold in che ſame nature, and. 770": 
common. The exchange 1s Sapd., But. Jointenants, tenants in; common, and 
coparceners cannot exchange the lands theydoe ſo hold one with 
another. before they have made partition. =D : 

Ife-C and B-be Jointenants for life,the fee ro: 4,and Aexchange perx.geg, 
the whole land with another for other land, this ts good only. for. 271. 
his moity as ſome have {ajd, But it ſeems nocwithſtanding it is good 
for the whole untill it-be avoided by the ocher Joincenant. ©. _ 

The ſecond thing required ina good exchange is, that the things Ferk. Sea 


f of ke 
vo p, ſpe b exchanged be ſuch as whereof an exchange may be made. And for iy 1-0 
whereofitis £is.it muſt be known that an exchange may be made of things of 258. 


madc,or the the ſame nature, as of a temporall thing for a remporall thingga ſpi- F*c* 
naure of the, riruall thing for a ſpirituall;as a houſe for a houſe, land for land, a ſuper Lit 
ny _* Manor for a Manor,a Church for a Church, reat for rent, common *””'* 
ra ge 5 « for common,a horſe for a horſe, one peece of plare for another, or 
eftates iy the like: or it, may be made of things of a divers nature,as of a rem- 
change may be porall thing for-a ſpirignall,as of a houſe for land or rent,a chamber 
made. ina houſe far common, or fora reverſion,ſeigniory or advowſon, of 
{and or rent for a right, of land or releaſe of righc, of an advowlon 
for land, of a rent for a way , of a horſe for a peece of plate,. of a 
gawne for;a houſe,or the, Jike. And exchanges made of theſe things 
- alþeitthg things exchanged: doe, lie.in divers counties are good. | Al- 
ſo a ſeigniory by homageand fealty or, the like-which: is not-valu- 1 <4 


x 


able may be exchangedtar land,rent,or anyother ſuch like ching.So 259,16. 
may a ſeigniory by divice ſervice. Bur a ſeigniory in frankalmoigne *5* 


WS; 1/1 cannot beexchanged with any bur che cenant of the {and that doth 
306 hold by the cenare, And houſes,manors)ands,repts commons, ei 
WT - Kiortes, reverſions, and the like may be exchanged in fee ſimple, fee 

RRM | _ rai), for life,or years.So that an exchange may be of an Inhericance 

1H NRESEY for ag Inheritance,of a franktenementfor a franktenement, and of 

199 chattells reall for chattells reall. ' 

'Þ 59/8 k If one grant white acre inexchange for black acre lying within the P<rk.5c8. 
OB 4l I ' fameorintwo counties,this isa good exchange.So if I grant a-rent lem 481 
I charge ifſuing-our of my.land.in exchange co./S for an acre of his 3: Poe 10 
W jand &c.thisis2 good exchange, So if I have arent iſſuing our of ER 
Wly the land of 7S and Igrantthis to TK inexchange for land or 0- perk.$c3: 
ther rent ; this exchange is Sood whea the renant hath atturned to 
the granc of che renc.So if one have arent out of my land in fee,& LI 

have che land in fee & I grant the land in exchange for the rent;ic 


; | 1h. ſeems this is a good exchange. But if one grant me a Manor or land, 
: % | & I in exchange for the ſame Manor or land grant unto him a rent 
Wy | de a0v0 [ſuing out of the ſame Jand or Mannor, this cannot take ef- 


| ; tect as an Exchange, So if one releaſe his Eſtovers that hee hath in peck $48 


ſuch a Wood, and deliver the Releaſe in Exchange for land given nag Hh 
: 0,0 16. 
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to him in exchange for the ſame releaſe ; this js a good exchange. 
veck.se df there be x difſeiſor arid diſſeiſce,and the difleiſee releaſe his right 
29s to the difſeiſor in exchange for other land; this is a good exchange. 


263, acre of land, and the Feoffce give to the difleiſee an acre of land in 

. Fee in exchange for a releaſe of all his right inthe acre of land of 
/14ewm." which he was difleiſed; this is a good exchange. f But if the diſſei- 
oy Ser.277 ſee grant his right to a ſtranger that hath nothirg in the land in 
exchange for an acre of land;this exchange is not good, neither ſhal' 


Deke ThE ſtranger take any thing by this grant.glf there be Lord and te- _ _ 
; ' nant by fealty and 124. rent, and the 1 ord exchange the ſeigniory - 


240, 
o with the tenant for the tenancy, or ? converſo, by deed indented; 
” this 1s held by ſome to be a good exchange. bIFfT have a rent iſſuing 
J —— out of the land of 7$,&1 grant or releaſe the ſame land to7 Sin ex- 
_ chang for other land;rhis 1a a good exchang.Soif I releaſe the ſame 
rent unto him in exchange for a way over his ground;this'is.a good 
pkg, Cxcbange. * If Tbe ſeiled of lands to which 7'S. hatha ci ht of a&ti- 
168,259 0n,& 1 give to him other land for a releaſ of his right;this is a good 
exchange. Aud the ſame law is of anexchange of land, arid an ad- 
yowſon by deed indented, for a releaſe of rightiin another advow- 
ſon to an nſurper, when his incumbenthath bin in pofſefſion of the 
Church ſix months. k 1f 2 Parſons of Church'make 4h exchange 

we 8 of their benefices by words of exchange, and each of them reſign 
; his benefice into the hands of the Biſhop to the ſame intent , ol 
the Patrons preſent accordingly,znd the preſetitations are per via 
ws Ma, 0c motaronihiviva good exchange, Lf 3 acres of land with 
254.265, advowſon appendant be piven in exchange by 7X: toIS fora 
chamber to be aſſigned by the ſaid 1'S at theete&ion of T'K, and 
he aſigne 2 chambers, and T K chooſe and enter upon one, and 
I Senter uponthe land ; this exchange is, good notwithſtanding 
the incertainty ,SoifIS give his manor of A toT K in exchange for 
his manor of B,or for his manor of C,&he enter upon one of theſe 
manors,and T K enter uponthe manor of A:this exchange is good. 
co. ſuper Out of all which theſe things'by the way may be obſerved. 1.That 
05%. thethings exchanged need not to be in [eſſe at the time of ex- 
265, Change made, for a man may grant a rent,de »ovo out of his. land 


4 tos » s . . . 4 6 Gs. 4 ; 

þ- 21. in exchange for a manor. And yet if I grant.to another the manor 
oo of A for the manor of B,which he is to have after bis fathers death 
Ds by deſcent,it ſeems this exchange is void. 2: There needs no tranſ- 


mutation of poſſeſſion, for a releaſe of rent, eſtovers, or right of 


one nature, fo asthey concern lands or tenements, for land may be 
exchanged for revot, common, or anyother inheritance which doth 
concern lands or tenements, or ſpiritual for temporal things, as 
k $e8. ns | = tithes 
;, Fitz, 


hange 


Hem, * ©S0 if the difſeiſor of an acre of land enfeoff a ſtranger of the ſame - 


land, for land isgood. 3. The things exchanged need not to be of 
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And where it ; in Nvery,Al Elt it beza mY fame county: in| he ſe eaſest the exc ange 3-43 A 
ſhall be re, muſt be,made by" f dj indered'in wrixing.But whgrethe exchange. 246: 
without deed ;z F1znds,and of farids lying in the Foe county,albeit it be ofany 
| {RIDE 9 eſtate of.inheritance or free hold, yet.itmmay be by word of mouth - 
© OO RRNVEOE without writi Fo And, ſoalſp.mayir be, when the things x 15 
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tongs: nol hy bes ents, ;0n andre not | covey, 
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0.11 hl Ihe bibpe Ny "be. \ maple c of theſe” manors. Re OY, word of mouth 

{| LRN: : hon Fe, Fo and. nk Er rh pun. will paſſe: as 
| ncident no Is ath an,office.whereunto land 
| Eb RE PER, Ah _ eland of a ſtranger 

| and all the land js Hh in Fa POR wy anc (the er is t0 be uled and 


Co. ſuper 
Lit. 50, 51: 
Perk _ 


5441 


Perk. ſe. 


Cap; ! 


6. An Exchange, 


white acre, for thi word is ſo individually requiſite,as it cannot be 


any avernient that- it was 


ſupplied by any other word,'neither: 


- ih exchange,help/in this caſe; And Fel if 7 by deed indeh- 
"ted pivero Ban acte of land niFee fimple, 6r fork & andby te 


ſame deed 3 dorh'giveto A another acre of land inthe fame thin. 


,  ofſeifin ſo as it may take effe@by way of Grant, .it is. utterly void, 


Bur by this means lands maybe granted from, ohe to ,anorher , for 
there needs no livery of ſeifin.So if an exchange be made by words 


between two of lands in one County, and before their entry In- 
dentures are made between them of the ſame lands withont words 


| of exchange, and nd livery of ſeifin is made ;* this ſhall not paſſe 


Perk ſe | ; 
389,263, 
239337 6, 


' of ſeiſin is tieedfulf. Neither is it needfull thar either pjr y £6 the Livery of ſei- 


4 1 ay 5 4 B's . 1. 4M? AY 7: p 3 rt , 
exchange come to the thing giveri to him inexchange by the ſame fin- 


265 ,- NL 


a.g00d exchange., , © 


by way. of exchange. "And yet it hath been held by ſome; that Pe-- 


Exchange. 3. That if any Rent, Reverfion, 'Seigniory, or.the like, 
be granted by either party , that then the Tenant doe. atturn to 


LY 


'mutatio, 0t ſome other wot of like fee k Sg, this word 


caſe of the grant,of the, land in poſleſſion,in Exchange \*no livery 


T 4 « 


mean and manner of aſſurance : For if leſſee for life of one acre, 
give anther acre to his leſſor in tail in exchange for a releaſe from 


tft 


"him of thar acre,To have and to hold intailin like manner ; this is 


[2 
» - S3Y 


"An ww Win! be made to take effeRX'in ſururs as well as in 
preſenri, for it an Exchange be made between me and 7 X, That 


after the Feaſt of Eaſter T.X ſhall have my Matior of Dale in ex- 


change for his Manor of Sale, this is a good exchange, . 


1» H,6.29 * Tfanexchange be made.in writing of land, and 'it doth limit 


Perk, ſcQ. 
* > 5 


Fitz. Ex- 
change 15 
Lit.SeQ-..? 
643 £5, 

Co. ſuper 


Lit. 50,51 + 


Ecanc.that the other ſhallhave his land in Fee ſimple for the land 


Perk. {eI, 
276, 


| » (7954S '2 i : 6 34 f 16h £ + 4 FE. A * gs 'F bis We » : | 
and exprefle 110 eſtate that either party ſhall have in the thing ex- 


changed, yet this is 4 $00d exchange. Bur'if an eftate for life be 


{1n, 


thegrant,for that atturnment is requiſit in this caſe; And yet in the Atturnmenr. 


limited exptefly to one, 'and no. expreſſe eſtate is limited to the 


8 > 


HITeK, © 


. 


other; this is not a good exchange, as ſhall be ſhewed in the nexr 


The fourth thing required in'a good exchange is equality of 4.In reſpe& of 


eſtate, VIZ. Thaceither party have the like Kinde of eſtate of the the quality, or 
thingeschanged, ſo thatif one have an eſtate*in Fee ſimple, the <quality of the 
enartes Or 1nte- 
refts exchan» 
ged. 


other have ſo likewiſe., and ſo for other eſtates. For if the ne 


*» 2 49 ; ts nw Id ils » you OR v;1 
which he hath of the other in Fee tail : Or that the one, ſhall have 


inthe one'land Fee tail., and the other in the other land but for 
term 0f Jife : Or thar the one Thall have in the one land Fee tail 
Senerall, and the other in the other land Fee taile ſpeciall : or thar 
* the one ſhal have inthe one land for life,and the other in the other 


V 4 land 
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An Exchange. 


{and but for yeares : theſe exchanges are void , and cannot take 


- 


_ nant his ſervices in taile, in.exchange far other.lands given £0. the 


Lord in exchange in taile alſo ; this exchange is void: For by this 


releaſe made by the Lord, the ſervices are gone for ever. $0 if te- 
nant for his own life , exchange with him that. is tenant for life of 


another ; this is not a gooll exchange, (And yet by the ſame rea- 
ſort it ſhould ſeem, if leflee for cewenty. years of his land, exchange 


with another for other land for forty yeares, that this ſhould not 


* 
od 


be a good exchange,) ® Butif leſſee for life be of an acre of land, 


_ and he give another acre of land to his leffor in fee tail in 'ex- 


term of his }; 


his right inthe acre that he holdeth for 


change for releaſe, of al rigl c 
e d co him and the. heirs of his body en- 


e, To ho 


: Cap: 16, 


effect as excaanges. ® And thereforeif the Lord releaſe to his te. » Pet 


{c&, 28 Jo 


2 Perk 


275. 
Finches 


ley 27, 


o Petk. 
ſe RQ,276, 


; P i op 3-0" " $5020 ns” TER TINN 
gendred; this is a.good, exchange. P Or if tenant for his own 2? ©*'« 


ſife excharige with him that is tenant in taile , after poſſibility of 


fue extin&; this exchange is good. 1And yerif an eſtate for 


is exprell 


Husband and 


wits. 


 £ood,an 


life be expreſſed tothe one party upon the exchange,and no eſtate 
| d to the other party ; it is ſaid that this exchange is not 
yet where no eſtate is expreſſed, the party ſhall have an 
eltate for his own life. 
Bur in theſe caſes it ts not neceſſary that the parties to the 
exchange be ſeiſed of an equal! eſtate at the time the excange 


Tenant in tail made: for if tenant in tail,or husband in right of his wife, exchange 


their land in Fee ſimple with another for lands he hath in Fee ſim. 
ple ; thisis a good exchange untill it be avoided by the iflue or 
thewife. * Neither 1s ie neceſſary that both eſtates be in pofleſſi- 
on : for one may grant an acre in poſſeſſion in exchange for an 
acre in reverſion, and this exchange is good, * Neither is it ne- 
cellary that there be an equality in the value or quantity of the 
jandsexchanped ; for if the land of one of the parties be worth 
one hundred pound, and the land of the other but ten pound; or 
the land of one of the parties be an hundred acres, and the land 
of the other but ten acres,if the eſtates given be equall, the ex- 


$0. 57 


q. Per. K 
ieR. 275. 
Is H.6.47 


Co. ſuper 
Lits 51, 
Perk ſe& 
289, 

Lir. Sc&. 


Ge 
Perk. {8 


280, 23k 
r Idem, 


 Idem; 


changeis good, Neither is equality in the quality or manner of ? Ide 
s$be 


the eſtates requiſite : For if two Joyntenancs be in fee of an acre 
of land, and they grant that acre to another in exchange for 0- 
cher lands, To have and to hold a moity to one of them and his 
heires, and a moity to the other and his heires, which is an eſtate 
;n common : or twoof them give land in exchange to eL and his 
heirs for lands from A to them ewo and their heires, albeit the 
one party hath a joynt eſtate, and the other a ſole eſtate, yet the 
exchange is good. The like law is if the land of one of the parties 
de of a defeaſible title, and the land of the other of an undefeaſtble 
ttle,this exchange is good till it de avoided. 


The 


= 


1M; 


Cap-1 6 


Co. ſuper 
Lit. 50,51. 
Co 1 9B. 
195.Perk, 
Se&.284, 


An Exchange. 


ecuted by entry,or the like, the parties thereunto have no trecho!d 
indeed or in law in the things exchanged,albeic the ſame things 09 
lie. inone County : And if either of the parties die before he enter 
into the lands by him taken in exchange; hereby the whole exchang 
is become void,if his heir will; but if one of theparcies enter, he 
ſhall not firſt begin to avoid the exchange. But if che parties en- 


ter at any time during their lives it is ſufficient , unleſs the poſiel- 


ſion be before deveſted by anelder title, as by entry for a conditi- 
on broken, entry by a diſleiſee of his heir, or che like, and not re- 
veſted again before the entry, As if an exchange be had between 
two of land , and before their entry by force of the exchange they 
are, or one ofthem is difſeiſed of the land exchanged, and the dil- 
ſeiſor die ſeiſed thereof, and then they enter according to the ex- 
change, and put out the heir of the.diſſeiſor:, this ſhall not be ſaid 
to be an execution of the exchange, but if the diſleiſee have reco- 
vered the ſame land againlt the. heir of the diſſeiſor by writ of en- 
try,and have execution,then he may e xecute the exchange by en- 


try. And in caſe where a reverſion, rent, or feigniory is granted it* 
exchange,it muſt be perfeRed and executed by the atturnment of 
the tenant in the life time of the parties, otherwiſe the excbange is | 
not good; but in this caſe after atturnment is made , it ſeems che - 


exchange is-perfe&t without any entry or claim. 


PerkSed, : Ras 
257% the Biſhops hands, this is not a perfect exchange until they be in- 


duced ; and therefore if either of them die before they be both 


induced, the exchange is void, 
Perk. SeR. 


If two Parſons e x change their.Churches, and refigne them into - 


297 


The fifth and laſt thing required in a good exchange is,that there 5 1 reſpeR 
be an execution and perfetion of the exchange by entry or claim of the execu 
inthe life time of the parties, viz. That both the parties to the tion of ix. 
236.292, ſame exchange doenter into the things taken in exchange , if they 
als, be ſuch things as they may enter into,for untill the exchanpe be ex- 


Where a deed ſhall take effe asan exchange,there muſt be all , whena : 


255, 256, the conditions before mentioned in the caſe. And yet note that deed ſhall 


Fitz, Ex- 
changer 43 


where one thing is granted: for anotherin the nature of an ex. take effeR as: 


PeckiSeat, Change , and for ſome of the cauſes aforeſaid, the things cannor 32 exchange 


*7% paſſe by wayofexchange, there they may paſs notwithſtanding 
by way of grant, and the deed may take effec to other purpoſes, 
albeit it may not enure and take effeR as an exchange. And there- 
fore if two be ſeiſed of ſeveral acres of land , and the one of them 
by deed doth give his acre to the other , and the other his acreto 
him without any word of exchange, and each of them doth make 
livery of ſeifin to the other : in this caſe albeit the acres will not 
paſs by way of exchange, yet will they paſs by way of grant. 


Andinthis caſe if no livery of ſeifin be made , either of them ſhall 


bold the lands granted at will onely, And in like manner it is if two 


agree. 


434 FEEL 


298 - An Exchange: 
agree to exchange landzand after either ofthem levy a fine,or make 
a Feoffment of the land to other ; by this the land will patle- each 
to other, but not by way of exchange: So if e Land Bhis wife,and 
C and D his wife agree to exchange lands,and A and ÞB enter into. 
the land they are to have inexchange, and then they do make a 
Feoffment of their own land unto /*and his father, and not to-C 
and D his wife ; this ſhall not enare as an exchange,and therefore 
C and D may enter upon their own land again, but'the Feoffment 
isg00d. And if one aſſigne a woman her dower in exchange for 
Jand; this ſhall not take effeQ as an exchange, but it ſhall enure to 
be a good aſfignment of dower. | 

If ewo doe exchange land by deed,and limit no eſtates, this ſhall 
be taken for eſtates for life, and the exchange is good ; - but if an 
expreſle eſtate be limited to one, and no exprefle eſtate- to the 0- 
ther,it is ſaid this eſtate is not gvod, and that conſtruction of law 
will not help it, 

If an exchange be made between two men of two acres.of land 
by deed, and in the Habendum, it is ſet down that each of them 
ſhall have the acres given in exchange with divers other acres not 
expreſſed in the premiſes,this addition ſhal be taken as ſurpluſage, 
and the exchange ſhall be good for the two acres. See more in ZE x- 

ofition of aceas. | 
6. Where an | }f after an exchange is made before or afterthe parties enter, all, 

Exchange hal RI TORE by Pas | + 2 oa 
be determi: Or part of the land givento either party be recovered from him'up- 
ned,or the na- ON anelder title, as by an entry upon a cofidition broken, alienati- 
ture of it chan- 0n in mortmain,or upon a difſeiſin,in theſe caſes if that party enter 
ged by matter again upon his own land which he gave'in exchange (as he may) 
ly ogy .q hereby the whole exchange is determined.- Bur if after the ex- 
where not, Change is perfet , one of the parties doe enter upon the land he 
' doth giveinexchange, this-doth not make void the exchange, nei- 
ther may the other party hereupon enter upon the land, he doth 
give inexchange,but he may have an aſliſe, or an action of treſpaſs 
: againſt the other, And yet if an exchange of a common for a way, 
or a rent,or the like,if the one party deny the common, it hatl» bin 

faid theother party may deny the way or the rent. Sed guere. 

Tfan exchange be made of fee between two of a Manor, wherzof 
the one half is in tail,and the other half1s in Fee ſimple, and the te- 
nant in tail that made the exchange die, ard his iſſue diſapreeto it, 
ſo that the exchange of the tailed land is become voidgthisdoth be- 
termine the whole exchange, for when an exchange becometh void 
in part,it becometh void in all, & untifl it be avoided it is good for 
all: As if one be ſeifed of white acre, and he exchange white acre 
and black acre (which is none ofhis)- with another for two other 
acres,this ſhallcontinue for a good exchange, and not be avoided 


s, How an 
Exchange ſha 
bee conſtrued 
and taken, 


untill he that hath right to black acre doth evi him that hath ir 
411 EECRANge, ; * 3 


Cap.16, 


19 H.6.27 


Ferk, {e}, 


25 5s 


Perk. &8; 
251, 


Perk. ſeg, 
£86.4Co,z. 
132, 
Perk 6, 
299. 

Bro Ex, 
change 4, 


Perk {k& 


_ 398. 


Bro. Ex 
change 8, 
Pe k i. 
297, 


ſe; 


ſee 


Cap.15.- 


*]F an exchange be made by tenant in tail, and his 1ſſue after his 


C0412 i, 
Peck ſe & 
290929 $. 
290,398, 


Perk ſeR. 
285.Co. 1, 
195, Dier. 
285. Perk 
cet. 290». 
2949 298, 
Co.1-98. 
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An Exchange. \ 


death waive the poſſeſſion of all or part of the land taken in ex- 
change,and diſagree to the exchange, hereby the whole exchange 
is determined; So-if the wife after the husbands death, the infanc 
at his full age, or the heir of him thatis de no» ſane memorie, dif- 
agree tothe exchange of the husband, the Infant, or him that 1s 4e 
102 [ane memorie ; hereby the wholeexchangeis determined, and 
no ſubſequent agreement can make it good again, 

If two doe make an exchange by word of mouth, & after before 
either of them enter,they make Indetures of the lands exchanged, 
and grant the ſame from one to another ; it ſeems hereby the na- 
ture of the exchange is changed,and the exchange determined, 

The parties themſelves,and all privies and ſtrangers for the moft 
part may take advantage of ſuch exchanges as are void for the de- 
fects before named: Bur when the exchange 1s onely voidable,coz- 
tra. And therefore when an exchanpe is made by an infant, the in- 


fant himſelf at his full age, or his heir , & none other may avoid it, 


And when an exchange 15 made by a tenant in tai), the iſſue in tail 
after the death of his anceſtor, and none other may avoid it, And 
when an exchange is made hy the husband,or husband and wife of 
the wives land,” the wife 3fter the husbands death, or heir of the 


wife after her death, and none other may avoid it. And when an 


exchange is made by a man of oz ſane memorie, his heir after his 
death, and none other may avoid it. Burt in all theſe caſes of Tn- 


fant,tenant in tail, woman covert, ,and'a man de non ſane memorie, 


_ and where lands are recovered by an elder title, the other party 
Wa + Ab #54 oe tf: AU MI Slay yea ELD ADL, tt 234 4 WITY, ff 
may not enter. and ivoid the exchange untill the infant , iflne in 


tail, woman, or him that is de oz ſave merzorie, or him that doth 


Co ſuper 
Lit-51. 
12H 4.:iT 
Perk Se. 
90, 29 :o 
Fitz. Eſ\- 
change 13. 
Park cet. 
aol, 2795 


293,258. 


Isſe the land by an elder title, doth firſt eater. 
If an infant exchange lands, and after at his full age occupy the 


linds taken itrexchanpe for his own fands; hereby the exchange 1s 


made g00d. * So if teriant in rail exchange his intailed lands with 
another, ind after his death the iſe occupy the ſands takenin 
exchange by his anceſtor, hereby the exchange 1s made good for 
the life of the iſſue in tail. So if the hnsband and wife exchange the 
lands of the wife for other land, and'fhe after her husbands death 
agree to it, & enter into, and agree to the lands taken in exchange; 
hereby the exchange is made good : but if the husband xlohe make 
an exchange of his wives land,and ſhe after his death agree to this 
and enter into the land, it feemes this will not make the exchange 
good. And if a man ſeiſed of land in right of his wife in Fee there- 
of infeof{ a ſtranger, and takean eltate back again ro him and his 
wife,and a'third perſoninFee, and they three joyn in'exchange of 
the {ame land inFee for otherlandsto a firanger in Fee, and the 
exchange isexecuted,and the husband dieth, and ſhe doth Rouny 
T, (ie 


7. Wo may 
take advantage 
of a void or 
yoidable Ex- 


.change. Or 


not.And when. 
Infant, - 
Tenant in tail 


Husband and 
wife, 


Home de nin 
fane memorz?, 


8 Where an 
exchange voi- 
dable at firſt 
doth become 
good by mat 
rer ex poſt facto, 
Or no. 
Tenant in tail 
Husband and 
wite, 
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1.Surrender, 
Quid, 


4A Surrendror, 
$1 006 Surrendree, 
Pg £4 ob 2..2:01uplex, 


ik; 


2 Theeffetof Theruit and effeRt of a ſurrender is, that it doth paſs the eſtate c, 
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A Surrender... | Caps , 4 _y 


the ſand taken in exchange with the other third perſon;hereby the 
exchange is made good. If a man de v#n {ane memorie make an 
exchange, and his heir after his death enter into the land taken by 
his anceſtor inexchange, andagree to the exchange ; hereby the 
exchange is made good. And in allthele caſes when rhe exchange is 
once by agreement made good, it can never by any ſubſequent diſ- 
agreement be afterwards made void. 

And now from hence we come to a Swrrexder, a ſpecial way or 
means for the giving or transferring of ſomething to another, that 
bath already ſome incere(lt intothe ſame thing. 


Caare, XVII. 
Of a Surrender. 


Surrender properly taken, is the yeilding or delivering up of co. ſuper 
lands or tenements,and the eſtate a man hath therein unto a. ©'*337- 
nother that hath a bigher and greater eftatein the ſame lands or te- | 
nements. Bur it is ſometimes improperly applied to other things. 

He that doth ſurrender is called che ſurcendror,and he to whom it 

is made is called the ſurrendree. 

And there be three kinds of ſurrender,vis. A ſurrender proper-' co.cupe: 
ly taken at the common law. 2 A ſurrender by cuſtome of lands Lit.337, 
holden by cuſtome,or of cuſtomary eſtates, whereof we ſpeak not 4B 
here. 3. Aſurrender improperly taken,as of a deed, or grant of Plew.:es, 
a rent-charge, cf a patent, and of land in fee ſimple to the King: age 
The ſurrender properly taken is of two ſorts: 1. Expreſs or in Parc.vb.z. 
deed, which is when it is done by apr words,and the expreſs agree- ©? 
ment of the parties. 2. Inlawor implied, which is when it is 
wrought by conſequent and opperation of law , or when the law 
doth interpret or enure ſomething done to another intent,to make 
a ſurrender of it. And inthe firſt caſe it is ſometimes by word on- 
ly, and ſometimes by writing, And when it is by writing, itis 
ſaid to bean inſtrument teſtifying by apt words,that the particular 
tenant of the lands or tenemencs for life or years,doth conſent and 

agreethat he which hath the next and immediate remainder or 
reverſion thereof, ſhall alſo have the particular eſtate of the ſame 
in poſſeſſion,and that he yeeldeth the ſame unto him. | 


"ad 2 


ſ 
of the ſurrendror to the ſurrendree , and that herenpon the eſtate Lit.338. 
of the ſurrendror is drowned, and extin&inthe eſtate of the ſur- £*72* 
rendree ; And yernotſo, but chat to ſome purpoſes it ſhalll be revder 47. 
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ſaid to have continuance till. And therefote if tenant for life 
grant a rent-charge, and after doth ſurrender his land ; in this cafe 
the rent-charge ſhaſl continue norwithitanding the ſurrender. So 
if leſſee for life make « leaſe for years rendrirg, rent, and the leſſee 
for lifc ſurrender his eftate ; in this cafe albeit the primitive eſtate 
for life be yeelded up, yet the derivative eſtate for years ſhall con- 
tinue notwithſtanding, but the ſurrendree ſhall not have the rent 
reſerved upon the leaſe for years. So if leflee for hife or years break 
4 covenant with his leflor, and after furrendet hiseltate co him, his 
breach of covenant is not hereb” ſalved , for the leffor may have an 
aRion of covenant ſtill notwithſtanding the ſurrender. And if one 
Co. 8145. ſeiſed of jand grant a rent out of it in fee, and this rent is extended 
7, ona ſtature or granted for leſſe time to another,and chen the gran- 
tee doth ſurrender the deed of the grant of rhe rent to the tenanc 
of the land ; in this caſe the rent ſhall continue as to him that hath 
execution and che grantee. And if one make a leaſefor years ren- 
ering rent, and the leflee ſurrender his eſtate to the leffor ; hereby 
the ren: is extin& : bur if the leflor grant the rent co a ſtranger be- 
'Y . fore the ſurrender contra. And if one leaſe for years, and the leiſee 
let parcel of his term co his leſfor rendring rent, and after the leflee 
{urrender his whole eſtate; in this caſe it ſeems the rent is determi- 
ned | 
14H.8.15, Ifleſſee for life or years take a new leaſe of him in reverſion of 
plow. the ſame thing in particular contained inthe former leaſ: for life 
Co..067- Or years;this is a ſurrender in law of the firſt leaſe. As if leflee for 
his own or anothers life in poſſeſſion or reverſion take a new leaſe 
4 for years; Or a leflee for forcy years take a new leaſe for fifry years; 
+ <2; firſt leaſe in both rheſe caſes is ſurrendred. And this rule hold- 
» 617. Co,5. eth,albeit the ſecond leaſe be for a lefle time the che firft, as if leſſee 
I. for life accept a leaſe for years, or leſſee for twenty years accepta 
"_ oo leaſe for two years. And albeit the ſecond teaſe be voidable,as being 
co ſupe> Made upon condition, as if leſſee for twenty years take a nz\v leaſe 
_ is for twenty years upon condition thar if ſuch a thing bapyen the ſe- 
797" condleaſe ſhall be void , and the thing doe afcer happen; in this 


— 


caſe Hoch theſe jeaſes are become void : As where the leſſor doth. 


| grant the reverſion to the leflee upon condition, and after the con- 

Bier 146, Uition1s broken, Or it the ſecond leaſe be made by.tenan: in rail, 
14, orthe like - as if a man make a leaſe for years of land, and then 
make a feoftment to another of the land , and then cake back an e- 
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4. What ſhall 
be ſaid a ſur- 
render in law. 
of lands. And 
by what means 
an eſtate (hall 
be ſurrendred 
in 'aw. Or.not.. 
By accep- 
rance and, ra- 
king of a new 
eltate, 


ſtate to him and his wife of che land, and then make a new leaſe to 


the leſſee for ten years; this is a ſurrender in law of the firit leaſe: 


, 

; But if the ſecond leaſe be meerly void , then itis otherwiſe, Add. 
b Dier. 252, Therefore ifthe leſſor doe by words of covenant only promiſe to 
"2 eee his leſſee that he ſhall have a new leaſe, and doe never acually 


$4.55, Mmakehim;thisisno ſurrender-in law, * And this rule as it ſeems 
Kelw 70, . holdeth 
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holdeth alſo, -albeic the ſecond leaſe be to the leſſee and a ſtranger, 


or to the leſſee and his wife : and albeit the ſecond leaſe be by 
word only, and the firſt leaſe be by deed, if ſo betthat the thing 
granted by the leaſe, be ſuch a thing as may paſs by word without 
writing ; and albeit the ſecond leaſe be in anotker right, asf the 
husband have aleaſe for years in the'right of his wife, and then 
take a new leaſe to himſelf in his own name: and albeit the firſt 
leaſe be to begin preſently, and the ſecond be to begin at a day 
tocome,or e converſo: * and albeit there be a mean eſtate between, 
asif land be letto A for years, and after let ro-B:for years,to begin 
after the firſtterm, and the aſſignee of 4 doth take a new leaſe : 
Soif one demiſe land forten years to one, and after demiſe it for 


ten years tO another, to begin at AMichae/lmas, and after the firlt 


leflee accept a new leaſe, For in all theſe cafes there'is a ſurrender 
in law of the firſt leaſes. And if there be two lefſees ſor life, or 
years.and one of them take a new leaſe for years, this is a ſurren- 
der of his moity; whereby it doth appear that a ſurrender in law 
may be madeof ſome eſtates w® cannot beſurrenderedby a ſurren- 
der in fait;for fortior eſt di/poſitio legs quam homing. And hence it 
1s that a corporation aggregate,may make a ſurrender in law with- 
out deed, although ir cannot make an expreſs ſurrender without 
deed. But if the leſſee do onely licence the leſſor to make a feoft- 
ment, and to give livery of ſeiſin :- or do give livery of ſeifin for 
him as his Atturny : or do licence him to enter into the.land and 
no more, -neither of theſe thiogs ſhall be faid to be a ſurreader in 
law. Soif the ſecond leafe be made of another, and not of the 
ſamething whereof the firſt leaſe 1s made, as where the firſt leaſe 1s 
of the land, and the (econd is made of a rent or other profit to be 


takenout of the land, or the fiſt is of a manor, and the ſecond of 
the Bayliwick or ſteward ihip of che manor, or the firſt is of a Park, 
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and the ſecond is of the keeperſhip of the Park;in theſe caſes there 


is no ſurrender of the firſt leaſe. Alſo if the ſecond leaſe be not a 


good leaſe, perhaps it ſhall not be conſtrued a ſurrender. See Co. 
2. Lanes Caſe 17. 


But if the firſt leaſe be of the land it ſelf, and the ſecond leaſe is 
of the veſture of the ſame laud , this is held to be a ſurrender of 


the firſt leaſe. * So if the ſecond leaſe be not co begin untill the firſt 


leaſeend, the taking cf chis ſecond leaſe is no ſurrender of the firſt 


leaſe. So it hath been ſaid if one make a leaſe of black acre in Dale, 


and the leſſee accept a ſecond leaſe of all the lands of the leſſor in 
Dale in general words, and the leilor that doth make the leaſe 
have divers other lands there beſides this acre , that this-is no ſur- 
render of the firſt leaſe. Sedquere of this,for others do much doubt 
iteSO if one enter into land, & make a leaſe for the trial of the title 
only, and afcer the leſſor ( he and the leſſee being both out of poſ- 
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ſeſſion) make another leaſe of the ſame thing to the leſſee; it ſeems 
this is nv ſurrender of the firſt leaſe : bur if the 'lefſor enter before 


he make the leaſe concra. To! take a good ſurrender in'deed of 5 Wh2t thall 
lands, and to make'them to paſſe by ſuch a ſurrender, theſe things 


be ſaid a Sur- 


| der indeed 
are firſt of all required. 1, That the ſurrendror be a perſonable to ve F 


Sranc and make, and the ſurrendree a perſon capable and able to and when 
cake aad receive a ſurrender, and that they doth have ſuch eſtates they ſhall bee 
as are capable of a ſurrender. And for this purpoſe, 1. That the ſur- faid to paſſe 
rendror have an eſtate in poſſeſſion of the thing ſurrendred at the Þy ſucia ſur- 
Lime of che ſurrender made, and not a bare right thereunto onely., age ret we 
2. That the ſurrender be co him that hath the next immediate e- re” = Ds 
ſtate in remainder or reverſion. And that there be no intervenient Cn berween 
eltzte comming between, 3. Thatthere be a privity of eſtate be- whom it is 
tween the ſurrendror and the ſurrendree. 4. Thar the ſurrendree made, and 
have a higher and greater eſtate in the thing ſurtendred, then the their eſtate 
furcendror hath, ſo that the eſtate of the ſurrendror may be drow- 32d poll. 
ned therein. 5. That he have the eſtate in his own right, and not 97 
in the right of his wife,&c, 6. And that he be ſole ſeiſed of this 
eſtate in rem1inder or reverſion , and not in joyntenancy. As for 

examples, Infants, women covert, mad and lunatick men, and all 

ſuch like perſons 2s are diſabled to grant, are diſabled to make a 

{urrender, and none but ſuch as may grant their land ray ſurren- 

der theirland. A Corporation ag2rcgate of many , cannot make 

an.expreſie furrender wi:hour a deed, bur it may make ſuch a ſur- 

redr by deed. And ſuch perſons 1s are diſabled to take by a grant, 

are diſabled to rake bz a fucrender ; and ſuch as may be grantees, 

may be furrendrees : And therfore a ſurrender made to an infant, 4 
is good. If the husband have a leaſe, or eſtate for years in the right 4 a 
of his wife, he alone, or he and his wife together, may ſurrender *"** 

this : Buc if the husband have an eſtate for life in the right of his 

wite, bzin2 tenant in dower or otherwiſe, and he alone, or he 

and ſhe togecher ſurrender this; this ſurrender is good onei 

during the life of the husband , except it be made by fine, One Ne 
excecuror may ſurrender an eſtate or leaſe for years which the exe- _ _ 
cutors have in the right of their teſtator. If there be two tenan:s 

12 common, and one of them have the particular eſtate, and the 0- 

ther the Fee limple; as where an eſtate is limited to two and the - 

heirs of one ofthem, and he chat hath the eſtare for life doth ali- 

en his parcto a ſtrangec ; in this caſe the alienee may ſurrender to 

the other j3ynrenant : So if there be three joyntenants for life,and 


_ - the fee {impleis limiced to the heirs of one of themzand one of the _ 
' Joyntenaancs for life doth releaſe to the other, and he to whom this 1917tenant, 


releaſe is made,doth ſurrender to him that hath the fee fimple;this 
15a good ſurrender of a third part: But otherwiſe one joyntenant 
cannot jurrender to another joyntenant,albeic he be tenant for life 
which 
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which doth make, and he tenant in Fee ſimple that doth take the _o. W 


ſarrender, A leflee for life or years, may ſurrender to him that 1s [ke Lit, 
next in remainder in Fee fimple,or Fee tail, or to him in reverſion 3 WP 
in Fee, and this isa good ſurrender,and a ſurrender as it ſeems may «oo. an 
be made co the grantee of the reverſion before atturnment, ſo as 3*-fir. 4 
atturnment be afterwards made. And in caſe of the ſurrender of an diec. »;r, 
eſtate for life there needs no livery of ſeilin, as in caſe of the grant 352% 
of an eſtate for life. A leſſee for years of a term to begin at a day Pack, ca, 
to come,cannot ſurrender ic by zn aRual ſurrender before the day 53/522 


"SY . , ..- He7.10, 
che term begin,as he may by a ſurreader in law, * IF leſſee for lite Co.6 69. 


be difleiſed,or leſlee for years be ouſted,and before his entry or the £ *<r.c% 


£00,601, 


getting of the poſſeſſion again, he ſurrender his eſtate to him in res c©:,-0;. 
verſion ; this ſurrender is void. So if a woman that hath title of 
dower, ſ{urrender it to him in-reverfion before ſhe hath recovered 
it; this ſurrender is void.. And yet if leflee for years after his 
cerm is begun and before his entry, when no body doth keep from 
him the profits, do ſurrender his eſtate; it ſeems this is a good ſur - 
render ; but if another enter before him,and keep him out, it ſeems 
otherwiſe. If there be leſſee for years;the remainder for life,the re- 70k ©, 
mainder or reverſion in fee,& the leflee for years be ouſted,and he yh - 
chat ouſted him die ſeiſed, & then the leſſee for years enter,8 then 
the tenant for life ſurrender to him in remainder or reverſion in 
fee; this is not a pood ſurrender, for there is in this caſe but a bare 
right of remainder for life and in fee; bur if the leflee for years had 
not been ouſted, it had been a good ſurrender. Iftherebeleflee for 
years,the remainder for life, the remainder in fee;the leſſee foryears 
may ſurrender to the leſſee for life,and ſo maythe tenant for life to 
him in remainder or reverſion in fee, but if there be tesant for life, 
the remainder for life, the remainder in fee; in this caſe the ſecond 
tenant for life canot ſurrender to him in remainder intee.:If a leaſe +2 ſe, 
be made for life or years to eL, the remainder for life to B, the 
remainderin fee tail to C,and the firſt tenant for life or years doth 
ſurrender to {,, or to the leſſor, B being the next ia remainder for 
life being thea living ; this is not a good ſurrender, neither can it 
take eftect as a ſurrender in reſpect of the intervenient eſtate. And 
ſo ſome ſay the law is if the middle remainder be but for years on- 
ly : asif a leaſe be made for years, the remainder for years, and 
the firſt cermor ſucrender his intereſt to the leſſor ; this is no good 
ſurrender Sed quere. For it ſhould ſeem that a future intereſt will pj) \,; 
no more hinder an acyall ſurrender of the firſt leflee;then a ſurren- Dicr. 93 
der in law. And ſo alſo it ſeems the/law is for a: concurrent leaſe, al 
which for the latter part of it is {in the nature of a future intereſt. A 
But if in chis caſe ir fal out the middle remainder be void;as where 
a leaſe is made to A for life or years,the remainder toa monk(who 
is a perſon incapable). for life or years, the remainder to 7 F in 
| ; fees 


16 


ea, 


Cap. 17+ 


Perk ef 
6044* 

__ H, 7 3 
Plow 541+ 


Bro, Sur.16 


Bro.ſur, 9, 


A Surrender. 


fee; inthis caſe A the firſt tenant may ſurrender to him in remain- 
der in fee, and the ſurrender is good. Ifleſlee for 20. years make a 
leaſe for 5: years,and the leſſee for 5 years enter, and after the leſ- 
ſee for 20 yeers ſurrrender to him in reverſion or remainder; this is 
a good ſurrender,So alſo if the two leſſees join in the ſurrender. 50 
alſo ifthe firſt leſſee ſurrender firſt, and the leſſee for 5 years ſur- 
render after. But ifthe leſſee for five years ſurrender to him in che 
reverfion or the remainder before the ſurrender of the leſſee for 20 
yeares; this cannot take efteR asa ſurrender for two cauſes : 
1. Becauſe there is a remnant of the term as an intervenient eſtate 
to hinder the drowning ofthe term. 2. Becauſe there wants a pri- 
vity between the leſſee for five years, and him in reverſion. If te- 


Firzeſu,10 nant in Fee ſimple ſurrender to the Lord Paramount of whom the 


land is held ; this can never take effeRt asa ſurrender, unleſle it 
be in a ſpeciall caſe where the Lord hath cauſe to have a Ceſſavir, 


perk ſe& Soif tenant in tail ſurrender to him in remainder or reverjion in 
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Fee fimple ; this cannot take effeR as a ſurrender; So if leflee for 
life ſurrender to him in remainder for yeares : or tenant for the 
life of B, ſurrender to him that hath an eſtate for the life of C, 
theſe are.void ſurrenders,for the eſtates of them to whom they are 
made, are not capable of ſuch ſurrenders, for they are not greater 
then the eſtates of the ſurrendrors,and therfore not able to drown 
the eſtates ſurrendred. Andyet if leflee for the life of another,or 
for his own life ſurrender his eſtate to him in remainder that ts tea- 
nant for his own life ; this is a good ſurrender, for an eſtate for a 
mans own life is greater in judgement of law, then an eſtate for a- 
nother mans life. And hence it is, that if a leaſe be made to two 
for their l:ves, the remainder to a third perſon for his own life, 
and one of the firſt tenants for life ſurrender his eſtate to him in 
remainder for life ; this is a good ſurrender for a moity. If leſſee 
for life or yeares ſarrender to him in remainder or reverſion thar 
hath no good eſtate in the remainder or reverſion, as where the 
remainder or reverſion is granted by word only, or being granted 
by deed , thereisno atturnment of the tenant to the grant , or 
the like; this ſurcender is not good. And yet if tenant in taile 
make a leaſe for life whereby he gaineth a new reverſion ( but de- 
feaſible ) and the tenant for life doth ſurrender to the tenant in 
tail ; this ſhall be a good ſurrender: So ifa woman inheretrix 
have a husband, and they have iſſue a ſonne, 'and the husband di- 
eth, and ſhe take another husband, and he letteth the land for life, 
and the wife dieth , and the tenant for life doth ſurrender bis e- 
_ to the ſecond husband ; this is a good ſurrender to moſt pur- 
poles. | 


?eck, e&, If a Feme ſole be ſeiſed of land in Fee,and ſhe make a leaſe there- 


622, 


of to a ſtranger for life,and then take a husband, and the leſſee ſur- 
X render 
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306 A Sarrender. Cap: 17. 
| render to the husband ; this is no good ſurrender, neither can it 
enure ſo, becauſe he ro whom it is made, hath not the reverſion in 
his own bur in his wives right. ; 
2 Inrelpet of 17 i5furcher alſo required in every good ſurrender, that if it be Brocur. , 
the placewhetc ; SN ; . 8. Fr. 
i: isn12de, and MAJe by word and without deed, that then it be made in the ſame ,;.;-- 
where the ſar- County where the land to be ſurrended doth lie, buc by writing a Pak.seg. 
render of lands man may make]a ſurrender of lands that do lie in any other Coun. 5? 
in one County ry, and in what place ſoever it doth lie, And a ſurrender may be 
pre) 26 . by word or writing of lands lying within the ſame County in any 
that doe 1i> in Place out of the land. And therefore if tenant for life ſurrender 
another couns to him in reverſion in any place out of the Jand within the ſame 
ty. O:not, Cyuunty,and the ſurrendree agree to it, the Freehold is in him pre- 
ops tp ® ſently. 3- Thatit be made of ſuch rhings , ef which a-ſurrender ro fur 
thing. And of Ay Þe made. For ſurrenders may not be made of eſtates in Fee 71d in 
what things a ſimple, or Fee taile, nor yet of rights or titles onely of eſtates for Per.chap. 
ſurrender may life or yeares, nor yet of part of an eftate for life or yeares, as if ogg 
be made, Or a man have a leaſe for ten years, he cannot ſurrender the laft ſeven wpe: Lit 
ee years,and keep to himſelf the three years. But otkerwiſe one may 35% 
ſurrender any kinde of eſtate for life, as by dower,by the curteſie, 
or as tenant in tail afcer poſſibility of iſſue extin& , or for years, or 
years determinable upon lives, and that of any meſuages, hou-. 
ſes, lands, commons, rents, or the like , that are grantable from 
4.1n reſpe& of one to another , and ſuch ſurcendersare good. 4. That there be Pek.sc8. 
the gra words, or words and deeds ſufficient to make the mind of the ſur- --fay 
by rid 4; 1endror to appear that he is willing and defirous ro part with, and Die: 251. 
2 ſurrender Yeeld up the thing ſurrendred into the hands of the ſurrendree. J;,"..* * 
may be made. And herein it is to be known,thart albeir thewords Surrender,Give, 17-2: H. 
And where ic or Yeeld up,bethe moi ſignificant and proper words whereby to 77 
may de made make a ſarrender,yet any other words,eſpecially if it be in the ſur- 
wi:hout deed, : = | 
and upon cons FEnder ofa leaſe for years, that do teſtifie and declare the will and 
dition. Oc not, aſſent of him that is the particular tenant that he1n the remainder 
or reverſion ſhall have the eſtate of che tenant,be ſutfictent to paſs 
tne eſtate by way of ſurrender. And therefore if leſlee for life or 
years do by word or writing ſay, that he will hold the land no lon- 
ger» and wiſh him in reverſion or-remainder therefore to enter. Or 
that it 1s his deſire that he ſhall encer into the land, and have it and 
his eltate therein : or that he is content that he ſhal have his eſtate, 
or have his leaſe ; ſuch, or any ſuch like declaration as this made 
to him 1in reverſion or remainder, will be a good ſurrender. $0 if Fil +7 
leflee for years deliver his Indenture to a ſtranger, to deliver it Sleigh and 
and all his eſtate up to him in reverſion, and doe appoint the Batemans, 
ſtranger todeliver and ſurrender it to him in reverſion, and hee a 
doe ſo, and hee in reverſion accept thereof ; this 1s a good ſur- 
render; but otherwiſe it is of an eſtate for life. So if the parti- 
cular tenant ds by the words Give, Grant, ot Confirm, paſs = e- 
AtCc 
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Capir7.. Surrender. 


ſtate to him in reverſion, and he doenter andagreeto it : this is 
a Sood ſurrender : And by all theſe ſurrenders the eſtates will paſs 
by way of ſurrender, except it be in ſome ſpecial caſes where the 
intent of the parties doth plainly appear to be thac the eſtate 


-ſhall not paſs by way of ſurrender. But if a leflee for life or 


years, do only go from the houſe or land, and carrie away his 
goods and cattell, and ſo waive the poſſeſſion for a time , either 
becauſe the leflor ſhall not diſtrain them for rent behind , or the 


| like, and thereupon the leffor doth enter a nd enjoy it : this is no 


Perk SeR. 
581, 5829 
583, Pitz. 
ſur. I, Co, 
ſyper Lit. 
33d. 


Dier 257. 
Bro.\urs 
I6. 


Perk.,ceeR. 
624 623. 
Co. fuper 
218. 


Perk *eR. 
608 Lit, 
BLo.1630 


ſurrender, neither is this a good yeilding up of his eſtate. And in 
ſuch a manner and by ſuch words as before, any thing that may be 
granted by word without writing , may be ſurrendred by word 
without writing, ſo as it be made within the ſame County where 
the thing ſurrendred doth lie, And this holdeth true albeit the e- 
ſate to be ſurrendred were created by deed - But ſuch things, 
ascommons, rents, advowlſons, reverſions, remainders, and 
the like, that cannot be granted without deed, cannot be fur- 
rendred without deed: And therefore if a leaſe be made for life, 
the remainder for life by word of mouth without any writing : he 
inthe remainder for life, cannot ſurrender his remainder for life 
without deed. So where one hath a rent, advowlſon, or the like, 
as tenant in dower, or by the courteſie:; this cannot be. ſurren- 
dred without deed. And incaſe where there is any ſpecial mat- 
ter to be contained in the ſurrender , as reſervation of rent, con- 
dition, or the like, there for the moſt part it muſt be by deed, 
or it will not be good. And therefore if tenant for life declare 
himſelf by word of mouth to be contented, and agreed that he in 
the reverſion ſhall have the land and his eſtate therein , rendring 
ten ſhillings a years rent - or paying (uch a ſumme of money, or 
upon condition that if he ſurvive the leflor, he ſhall have it again, 
&c. this is no good ſarrender, And a ſurrender may be made al- 
ſo upon a condition precedent or ſubſequent, as if it be with re- 
ſervation of rent, that if ic be not paid, it ſhall be void : bur if ic 
be an eſtate for life that is ſo ſurrendred , it ſeems it muſt be made 
by writing indented, and'ſo likewiſe ic ſhould ſeem the law is of 
the ſurrender of a leaſe for years upon a condition, or however it 
is moſt ſafeſotodo. 5. That the ſurrendree do agree to, and 
accept of it, for until then;the ſurrender is not perfe& , but if the 
ſurrendree do once agree to it, he cannot after diſagree, for 
his firſt agreement doth perfect the ſurrender. Bur the acuall 
entry of the ſurrendree into the land,is nor neceſla:y. And there- 
fore if tenant for life or years ſurrender ro him in revertion out 
of the land, and he agree to it, he hath che land in him preſently. 
And yet he may not bring anaction of Treſpaſs againſt any man 
> W- for 


5.In reſpe& , 
of the agree- 
ment of him 
to whom thg 
ſurrender is : 
made. And 
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ment is nece{- 
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offment, leaſe, 


a& made, or 


{urrender or 
not.Ana how 
ic: ſhall enure 


or remain- 
Aer, 


| 4 4J © '} ; 
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5, Where a fe- 


grant, or other 


1 (NE in reverſion 
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for any Treſpaſſe done upon the land untill he have made his entry, 

Buc here note, that inthecaſes before where things may not ,,, wy 
paſſe by way of ſurrender,either becauſe of an intervenient eſtate, $388,589. 
or the like ; If there be ſufficient words in the deed , it may avail 


ro other purpoſes, and may enure and paſle the thing by way of 


grant; butthenif it be aneſtate for life that is intended to bee 
{urrendredgthere muſt be livery of ſeifin made upon the deed. And 
wherefore if there bee leflee for yeares, the remainder for | fe or 
years, the remainder in fee, and the leſſee for years in poſſeſſion 
doth ſurrender and grant all his eſtate to him in remainder in fee ; 
howſoever this deed cannot enure as a ſurrender, yet it ſhall en- 
ure 454 good grant of the eſtate of the leſſee for years unto him in 
remainder in fee. | 
A ſurrender in generall ſhall be taken moſt ſtrongly againſt the rec cs, 
ſurrendror, and moſt beneficially for che ſurrendree. And there- $19.51! 
fore if I hold of the leaſe of A one acre for life , and another acre 
for years, and 1 ſurrender to A all my lands, or all my lands I hold 
of his leaſe ; by this ſurrender both the acres are ſurrendred. But 
if the ſurrender be of all the lands I have or hold for life, or of all 
the lands I have or hold for years of che leaſe of A, contra; And 
i& I hold one acre for life of the leaſe of the father of SF, and I 
hold another acre for life or years of the leaſe of IF himſelf, and F 
furrender to IS all the land I hold of his leaſe ; by this the land 
that I bad bythe leaſe of his father doth not paſſe. A ſurrender to perk «6s, 
one joyintenant ſhall be conſtrued co enure to themall. But if te- 515-Bo. 
nan for life or years grant his eftate to one of the jointenants in us rag 
reverſion, it ſeems this ſhall not enure as a ſurrender to them all, 193: 
but as a grant to him alone. 

If the lefſor make,and the leſſee take a new leaſe upon conditi- co ſuper 
on, this ſurrender in ſaw is abſolute , and albeit the condition be Liv'8 
broken yet the firſt leaſe is gone. Bat if the leſſee ſurrender or 
Ars his eſtate to the leflor upan condition ; this condition if it be 

roken may reveſt the eſtate. 
See more inthe next queſtion, and in Expoſition of Deeds, 
If any kind of tenant for life of land infeoft him in remainder or Bro.fur. 3 


doneby the te. [Everſion of the land, or grant his eſtate to him in remainder or re- 57** 


Sea 6:6. 


nant for life or Verſivn:this ſhall enure as a ſurrender. And if leflee for years before 620.623. 
years,(hall bea his term doe begin,make a feoftment to him in reverſion or remain- © *?* 


, , þ Lit. 42» 
der or grant his eſtate to him ; this ſhall enureas a ſurrender. And Bros. 


if leflce for life grant his eſtate ro him in reverſion, the remain- ** 


or be conſtru- der infee to another ; this ſhallenure as a ſurrender, and this re- 


i edandraken. mainder is void, But if ſuch a tenant for life make a leaſe to 
| | is 1.When tr.15 himin remainder or reverſion for the terme of the life of him 
WS made fo him 


in remainder or reverſion ; this ſhall not enure as a ſurrender 


be. 


eh, 


i, 


ed, 
T0. 
Co, 
Lit, 


per: 
18 
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Cap:17+ A Surrender. 
becanſe ir doth not give the whole eſtate , but it ſhall enure by 
way of grant. So if leſſee for life make a leaſe to him in remain- 
der intail for term of the life of him in remainder 3 this jhall not 
enure as a ſurrender, but as a grant , and ſhall end with the life of 

rach737 the grantee, If leſſee for forty years make a leaſe for thirty ſeven 

Rat years on condition, and after grant his eſtate to him in reverſion, 
and the ſecond leſſee atturn ; this ſhallenure as a ſurrender. If 

qo there be tenant for life, the remainder in tail to a ſtranger, and 

mY the remainder in tail to another ſtranger ,the remainder in fee co 
the tenant for life, and the tenantfor life doth make a feoffment 
to the firſt tenant in tail; this ſhall enure as a ſurrender of the e- 
co.ſuper ſtate for life, and asa grant of the reverſion in fee alſo, If tenant 

Li. 4? forlife being a womantakea husband , and then her husband and 
ſhe by deed indented makea leaſe to him in reverſion for the life 
of the husband ; this ſhall nor enure as a ſurrender, but as a grant, 

Zroſurren, Tf there be tenant for his own life,the remainder to 7 FS for his life, 

«17 2nd the firſt tenant for life ſurrender to him 'in remainder for the 
life of him in remainder; it ſeems this ſhall enure as a ſurrender , 
and is no forfeiture ; bur if he grant itto him for the life of a ſtran- 

rerk.ſe; ger, and make livery of ſeiſin, this is-a forfeiture. IF leſſee for 

615, lifethe reverſion being in jointenants, grant the land to one or 

all of the jointenants for twenty years : this ſhall not enure as a 
ſurrender,but as a grant, for there remains an intereft in the leſſee 

Bro ſur- {till 25a mean eſtate. If lefſee for years make him in reverſion or 

render. 52* 1. mainder his executor : this ſhall not enureas a ſurrender, albeir 

Zro.ſur.;6- it doe give him the whole eſtate. Tf lands be given to the husband 

and wife, theremainderto1S, and the husband diſcontinue in 

fee, and take back an eſtate to him and his wife , the remainder to 

» N, and die, and the wife claim in by the ſecond eſtate, and ſar- 

render to N : this ſhall not enure as a ſurrender, but as a grant, 

aotiur:tt Tf leflee for life or years grant his eſtare to him in remainder or 
6a  reverſionand a ſtranger : this ſhall enure as a ſurrender of the one 
half to him in reverſion, and as a grant of the other moity tothe 

?ok: ſea; ſtranger. And yet it is ſaid, that if leſſee for life of land grant his e- 
19 ſtate ro him in the reverſion and two others, that hereby they have 
Co: ſuper a jointeſtate, andthe ſurvivor ſhall have the whole. If leſſee for 
* 53% life make a leaſe for his own life to the leſſor, the remainder to the 
lefſor and a ſtranger in fee: this ſhall enure as a ſurrender of the 

Avg od. one moity and a forfeiture of the other moity, If tenant for life 
Surr:2o, furcender tothe husband of a woman tenant in tail or in fee : this 
1423. ſhall enure asa grant, not as a ſurrender. And ſo alſo it ſeems is 
Zro:far, 46 The law when the ſurrender isto the husband and wife, And if B, 
be tenant for life , the remainder to C.in tail,the remainder to D. 

in tail, and B infeoff Cand FS his wife in fee : this ſhall not enure 

29 2 ſurrender, but it is a forfeiture : ſo that if C die without iſſue, 


X 3 D may 


Forfeiture. 


2. When it is 

done or made 
tohimand a 

ranger, 


Forfſciture, 


| ASurrender. 
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Z tO 

D.may enter. If there be leſſee for life, the reverſion to two co- ran 

parcenors, and one of them take a husband, and the leſſee doth c; Tg 

Srant his eſtate to her and her husband ; this ſha!l not enure as a 

ſurrender, but as a grant. And yet if tenant for life do grant his Bro-fu. 34, 

eſtate to the husband and wife, ſhe having the reverſion, if ſhe be 

an infant and within age at this time; it ſeems this ſhall enure as | 
3.Whenicis a ſurrender, notasa grant, If tenant for life, or years, and he in calle 
done with hlm reyerfion or remainder by word without deed join ina Feoflment; © 
oi ep * it ſhall be ſaid the ſurrender of the eſtate for life or years to him 

inthereverſon,and the feoffment of him in the rever{ion. Bur if he 

in reverſion infeoff the tenant for life without any deed ; this (hall 

enure firſt as a ſurrender of the leaſe for life, and then as a Feoft- 

ment. See more in Deed Numb. 
$.Where a If I have arent in fee, for life,or years,iſſuing out of another mans 24M. 7.z, 
deed or rent Manor,or other lands, I may ſurrender it, for if 1 deliver the deed Fx i. 
may be ſurren- Fr he Srant of the rent to be cancelled unto any one that hath a- +o7otg 
dred.And how $96,598: 


cha ſacten- DY Eſtate of the Manor or land in fee (imple, for life , or years, in 
der ſhall enure poſſeſſion or remainder, either ſolely by himſelf, or jointly with 0- 
or betaken. 'thers, this is a good ſurrender, and hereby the rent is extint and 
Sone, But one that is tenant in tail of a rent cannot ſurrender it,net- 
ther will the delivering up of the deed in this caſe determin the 
rent. And if one be ſeiſed of land oat of which a rent is ifluing in 
fee,and is diſſeiſed, and during the difleifin,the grantee of the rent 
ſurrender his rent, and giveup his deed; it ſeems this doth not ex- 
tinguiſh the rent, yethath che grantee no remedy for his rent 
when he hath delivered up his deed. And yet if one be ſeiſed of 
land in fee, out of which a rent is iſluing in fee, and he die without 


Perk {8 
$94 


Perk. {&&:; 
$95» 


heir, ſo that the land eſcheat , and before the Lord enter upon his. 


eſcheat,he that hath the rent, doth ſurrender the deed of the rent 
totheLord; it ſeems this is a good ſurrender to extinguiſh the 
rent. And if the grantee of a rent-charge infee, grant the ſame to 
him in fee that is (eiſed of the land in fee; this ſhall enure to extin- 
Suiſh the rent; but if he grant it to one that hath only an eſtate for 
life contra. L 

And now by this time it is high time we come to (onfirmations 
and Releaſes,which ſerve to enlarge and amend the eſtate and inte- 
reſt that a man hath in a thing already. | 


P erk. {{cQ 
597+ 


es ihe ow» . T7 
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Caae, XVIII. 
Of a Confermation. 
4% 


358, Term s of A Confirmation is the conveyance of an eſtate or right that one 
gy el hath into lands or tenements to another that hath the poſ. 
Lit 395 ſeſſionthereof, or ſome eſtate therein whereby avoidable eſtate is 

made ſure,& unavoidable,or whereby a particular eſtate is increa- 

ſed and enlarged. And this albeit it may be made by other words, 

as by Deai or (onceſſi,which are general words,and ſerve to make 


a Grant, Feoftment,Leaſe, Releaſe, 8c. yet it is moſt commonly and 


W. 34, 


"ke properly made by theſe words, Confirmaſſe, Ratificaſſe & eAppro- 
85, baſſe,which do ſignifie ratum & firmum facere,&- ſupplere omnem 
er defettum. And he that makes the confirmation is ſometimes called 
the Confirmor,and he to whom it is made the Confirmee. 
co. ſuper There are two kinds of confirmations,viz.a confirmation implied 
Li.:295 or in law, which is when the law by conſtruRtion makes a confirma. 
like. tion of a deed made to another purpoſe, and a confirmation ex- 
© 5155 preſsor indeed, which is when the at done or deed made is in- 


(6.9 (4% rended for 3 confirmation. And both theſe are always in writing. 
The latter is properly called a deed or inſtrument of confirmation, 
and is made after this manner, Noverits univerſi,c. me AdeB, 

68: ratificaſſe,approbaſſe & cenfirmaſſe C de D ſtatum & poſſeſſionem 

quos habeo de & in uno Meſnagio,fc. cums pertinent. inF, &c, A 

confirmation is alſo diſtinguiſhed by his efte&s, for ſometimes it 

doth tend and ſerve to confirm and make go00d a wrongful and de- 

' feaſible eſtate,or to make a conditionall eſtate abſolute; And then 

{8, it is ſaid to be confir mario perficiens, And ſometimes it doth tend 

and ſerve to encreaſe and enlarge a rightfull eſtate, and ſo to paſs 

an intereſt. And then it is called Gonfirmatiocreſcens. And ſome- 

times it doth tend and ſerve ro diminiſh and abridge the ſervices 

whereby the tenant doth hold.. And then it is called Confirmatio 
dimimuCens. 

Co. 146, The nature and work of this where it doth find a foundation to 

dinries, WOLK UPON , is either £0 increaſe and inlarge the eſtate of him to 

-H.6,7. whom it is made from a lefler to a greater, andto give him ſome 

--©2- new intereſt he had nor before, or co corroborate and perfe& the 

0.» -4;, eſtate that was imperfect before, or to change the quality of it, 
from an eſtate upon condition to an abſolute eſtate or. otherwiſe 
for this a confirmation will doe. In ſome caſes alſo it will extin- 
guiſh rights and ticles of entry, But it wil not make an eſtate good 
that is meerly void,nor add,nor take from an eſtate a deſcendible 
quality,and make a man capable of it that is uncapable of himſe!f, 
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A Confurmation. Cap. is 
or e contra. In ſome caſes alſo it will leſſen & diminiſh rents or ſer- 
vices. But it cannot ne will change the nature of the ſervice into 
hs ſome other kind of ſervice, nor increaſe it into a greater ſervice. | 
bragrlon If a Biſhop, Dean, Archdeacon, Predend, ohy th e like, make any Lk _ 
of ſome pers leaſeof the land they have in theright of their Biſhoprick, Deane- jor. * 
ſons is needful ry, Archdeanry, or Prebendſhip not warranted by the Statute of C*-'9. <. 
ro perfet rhe 32 H. 8. and within the other Statutes; it ſeems this leaſe muſt be 6 Georg 
es others. confirmed by the Dean and Chapter by their common ſeale, and 349: 338, 
{ not, And. if therebe two Chapters,it muſt be confirmed by them both, or 0. *3'** | 
bow it may bee | re be pters,it muſt be confirmed dy them both, or 0. 
done. therwiſe it 1s not good. But if the leaſe be ſuch a leaſe as is war- 
ranted by the Statutes, the Biſhop may make it without the con- 
firmation of che King,the Patron, and founder of Biſhopricks, or 
the Dean and Chapter,and ſo alſo ir ſeems of the rett. And a Cor- 
poration aggregate as Dean and Chapter, Maſter and Fellows, and 
 thelike,may grant without any confirmation of the Founder, and 
this grant will be good. If a Biſhop. &c. grant an ancient office bes C910 63: 
longing to hisBiſhoprick, albeit it be bur for the life of the grantee, 
yet it muſt be confirmed by the Dean and Chapter , otherwiſe it is 
not good. If a Parſon or Vicar had made any leaſe for longer time Pier 52. 
then his own life,tt muſt have been confirmed by the Patron & Or- - 2a T 
dinary.But at this day albeit ir be confirmed by the Patron and Or- 
dinary,yet the leaſe is good for no longer then during the Parſons 
ordinary relidence,except it be impropried. 
Tftenant for life grant a rent-charge to 7 Sand his heirs; inthis co 1.47: 
caſe -he in. reverſion muſt confirmit , otherwiſe the grant of the 
rent will be good for no longer then the:life of the tenant for life. 
Where a man hath an intereſt in any lands, tenements, rents,com- Co.s. 167. 
mons, Felons goods, or the like, by any grant of any of the Kings of Di* 77 
the Realm, heneed not have the confirmation of any or of every 1... _.. 
ſucceeding King. Alſo it ſeems grants of Fairs, Markets, Warrens, 23 X<* 
4 4 Whis cha; and the like,made by one King, wil be good in law againſt his ſuc- ont 
Gcoaions may CEflors without any confirmation. But all ſuch as have any judicial 
bee made. And Or Miniſteriall offices, commiſſions and authorities derived from 
what ſhallbe the” King, muſt have the confirmation of every ſucceedipg King, 0- 
faid a good 4 therwiſe they may loſe them. 
prove oe apes * In every good confirmation tending to confirm an eſtare,or al- 
on,or nor. And Ir che quality of ir,theſe things muſt concur: 1. There muſt be a 
by what words good confirmor and a good confirmee, and a thing to be confir- 
ir may bee med, as in other grants, and the deed muſt bee well ſealed, &c. 
made. 2. There muſcbe a precedent rightfnll er wrongfull eſtate in him 
1. To confirm <a” COT ; | 
0 alter the © Whom the confirmation is made in his own or in anothers right, 
quality of the Or at leaſt he muſt have the poſſeſfion of the thing wherof the con- 
eſtare of him firmarion is to be made,that may be as a foundation for the confir- < 
to whom itis mation to work upon. As if Feoffee 0n condition make a Feoffment 574 *. 
mad e. over,and the Feoftor confirm his eſtate to him ro whom the ſecond 7457 


Feofilment 


46, 
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Cap.18 
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516, 


Co 9, 143. 
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A Conſermation. 
f: oftmentis made 8& his heirs; this is a good confirmation to- make 


his eſtate abſolute. And if leſſee for life make a Feoffment in Fee,or 


leaſe for yeares, and the firſt leſsor confirm this ſecond eſtate , it 
ſeems this is a good confirmation. And if one diſseiſe me of Jand, 


perk. Sea. T may after confirme the eſtate of the diſſeiſor, or of his heir if he 


$6. Lir. 
518,531. 
itH.9. 
29,35. 
*Co.1.147 
Lit.kcR. 
$27, 529» 
11 H.7.28. 
Co. ſuper 
L t,300« 
Lit, be. 
$47» 

14 H. T. 


Co, ſuper 
Lit ſe&. 

295z Ol. 
Dicr 853. 


4 H,7.10. 


D:encg.y 


'98H.662, 


be dead, or of his Feoffee if he have aliened it, and this will make 
his eſtate good for ever : And if the diſſeiſor make a leaſe for life, 
or years of it , I may confirm the eſtate of the leſlee, and this will 
m»ke it good for the time. * And if one makea leaſe for life abſo- 
lure, or a Feoffment in Fee, or leaſe for like on condition, or be dif- 
ſeiſed of land,& the leſsee for life, feoffee or difleiſor, doth grant 
a rent out of the land in Fee.and the leſſor, feoffor,or difleiſee doth 
confirm the eſtate of the grantee ; this doth make good the grant 
for ever. And ſo alſo if the heire of a diſſeiſor that is in by diſcent 
grantarent-charge,and the difleiſee confirmeth it ; this is a good 
confirmation. And if an Infant make a leaſe for 20 years, and the 
leflee doth make a leaſe to another for all or part of the time, and 
the infant at his ful age doth cofirm this ſecond leaſe;this 15a good 
confirmation,and doth perfec the leaſe,for it isa rule, Ihat which 
I may defeat by my entry, I may confirm by my deed. But if there 
be no precedent eſtate on which the confirmation may work, or 
the eſtate be ſuch an eſtate as is meerly void, then is the confirma- 
tion void,and cannot take effeR as a confirmation:as for example, 
Ifa man aſſign dower to a woman that hath nothing to do with it, 

or a Court that hath not power doth make leaſes by commiſſion, or 

an eſtate that was upon condition is avoided by entry, or a leſsee 


Infant, 


ſurrender, or a diſſeiſee enter upon a diſſeiſor, and afterwards he - 


that hath the rightfull eſtate confirm theireſtates ſo defeated and 
Sone;theſe confirmations are void:Debile fundamentum fallit opus. 
And a confirmation to him that hath nothing in the land is void, 
And hence it is that if one confirm all his eſtate that he hath gran- 
ted ro another,when in truth he hath granted none at all; this is 
void. And ſoalſo it is if there be an eſtate and no poſſeſſion : as if 
a difleiſor makea leaſe for years to begin at Iichaelmas, and be- 
fore the day the diſſeiſee doth confirm the eſtate of the leſſee for 
years; it is ſaid this is not a good confirmation, ſed quere. 3. The 
confirmor muſt have ſuch an eſtate & property in the thing where- 
of the confirmation is made, as he may be thereby inabled to con- 
firm the eſtate to the confirmee, as the leſſors, feoffors, and difſei- 
ſees in the caſes before have , otherwiſe the confirmation is void: 
And therefore ifthe heire of the difſeiſce during the life of the diſ- 
ſeiſee confirm to the difſeiſor; this is no good confirmation to per - 
fe & his eſtate, albeit the diſſeiſee dy,& the right of che land deſcend 
to his heir afterwards.So if lands be given to A & B his wife»& the 


£09.138: heirs of their bodys iſſuing,the remainder in fee roA,&A levy a tinc 
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A Confirmation, 


with Proclamations and die, and ſhe within five yeares doth enter 
and claim, and after the conuſee doth confirm the eſtate 
made by the firſt gift to the wife to have and to hold according to 
the ſame ; this confirmation is to no purpoſe. So if leſſee for life 
make a leaſe for thirty yeares, and after he in reverſion and the 
leſsee for life leaſe for ſixty yeares ; inthis caſe he cannot confirm 
the leafe for thirty years, becauſe he hath pranted ic defore for ſix- 
ty years; And hence it is alſo that the confirmation by one Joynt- 
tenant of the eſtate of his companion worketh nothing, for their 
eſtates are equall, and each hath incereſt in the whole land. And 
yet ifone Joyntenant confirme the whole land to his companion 
To have and to hold the land to him and his heirs ; this ſhall a- 
mount to a grant,and ſo will be good to paſs his moity. And hence 
it is alſo, that if a man grant a rent-charge out of his land to ano- 
THE ther for life, and then'confirm his eſtace wichout any clauſe of di- 
Wi OMikds ſtreſs(for by a clauſe of diſtreſs a grant of a new rent may be made) 
[Ot To have and to holdto him in Fee ſimple, or Fee taile; that this is 
u void, for the confirmor hath no reverſion of the rent in him. 4.The 
Bb precedent eltate muſt continue untill the confirmation corae, as in 
all the caſes of voidable eſtates made, the confirmation muſt be be- 
fore the eſtates be made void by entry, &c. or otherwiſe the con- 
firmation will be void, And therefore if leſſee for life or yeares 
ſurrender, or the diſſeiſee enter upon the difſeiſor, and after the 
leſſor or the difſeiſee confirm the eſtate of the leflee or diſleiſor ; 
this confirmation comes too ſate. 5. The eſtate precedent, and 
that which is to be cantirmed, mutt be lawfull and not prohibited 
by any a& of Parliament. And therefore if a ſpirituall perſon, as 
Prebend, or the like, make a leaſe not warrannted by the Statutes; 
the confirmation of the Dean and Chapter will not help nor a- 
mend it. And if tenant in taile make a voidable leaſe, and after 
confirm it himſelfe , this is voidable ſtill. 6, There muſt be apr 
words of confirmation 1n the deed or inſtrument, And herein note 
| that albeit the words Confirmavi, ratificaſſe, & approbaſſe be the 
Wt moſt ſignificant and proper words to make this conveyance, yet 
; ſuch as are made by other general words may make a good confir- 
|| | mation. And therefore it is agreed,that a deed made by the words 
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Dedi,Conceſſi, or Demiſi, may make a good contirmation. And 
thereforethar ifthe difleiſee,coparcenor, or leflor, make a deed of 

the land by the word Dea; or Coxceſſi ro the diſleiſor,other copar- 

| cener, or leſſee for life, and deliver the deed ; this is a good confir- 
Livery of ſci- mation withour livery of ſeiſin. Alſo if a Feoffment be made to A 
10. to the uſe of Band his heirs upon condition, and before the con- 
dition broken, the Feoffor and Bdoeyoyn in the grant of a rent- 

charge, and after the condition is broken; in this caſe the law doth 

interpret this a Sood gran: from B, and a good confirmation of 
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Cap.18. A Confirmation. 


the Feoftor without any words of confirmation: S01f tenant for 
life do grant a rent co him in reverſion, and he by deed doth grant 
ir tro another and his heirs in fee; in this caſe the law doth con- 
Li.cet. (rue this a good grant and a confirmation alſo. And in theſe caſes 
eter Of confirmations ofeſtates,if it be by thedifſeiſee to the diſſeiſor,ir 
Lic.296- js 00d without any words of heirs, as if the diſleiſee confirme 
the eſtate of the difleifor , or confirm the land nato him, and.ſay 
not to him and his heirs; thisis an efteRual confirmation to him 
and h s heirs forever. Andif a leflee for life or a diſleifor make a 
leaſe for life, or years, &c. and he in the reverſion, orthe difleiſee 
confirm their eſtates,and not the land,and without any Habendaum 
or limitation of eſtate;this is good for ſo long as theeſtates do con- 
Co.r,147. tinue. But it is moſt ſafe always toexprels the eſtate. 7. to ſay 
To have and co hold the land to him and his heirs, or for life, &c. 
as the agreement is, If leflee for life grant a rent to one and his 
heirs out of the land, and the leflor doth confirm the eſtate, or 
this rent charge,this doth make the eſtate of the rent ſure. And ſo 
alſo if he do confirm the rent , and ſay, Toe have and to hold to. 
hm and his heirs; this is a good confirmation: Bur if he confirm 
the rent, To have and to hold to him in Fee, without naming his 
heirs, hereby his cſtate is not bettered. 
RN If the leſſor conirm the eſtate of his leflee for life with this 
EN.B.36 clauſe, To hold without impeachment of walt; this isa good con- 
co.8.76. firmation to change the quality of the eſtate ſo farre as to make it 
' diſpuniſhable of waſt. So if the Lord paramount confirm the eſtate 
of themeſne with clauſe of acquitall- And ſo if leſſee for years, or 
for anothers life be without impeachment of waſte, and the leflor 
confirm to him for his own |:fe, and omit that clauſe ; hereby this 
priviledge is gon, and the eſtate is become puniſhable for the waſt. 
Co.9.142 This kind of confirmation Cre,cexs , mult have all the qualities 
'uper Eite of the former : and there muſt be alſo in thiscaſe a privity between 
D'e: 145, the confirmor and the confirmee. And then it may enlarge the 
0p : eſtate of him to whom it is made, as from an eſtate at will to an 
Lir.zex, eſtate for years, or tO a greater eſtate; from an eſtate for years, 
33 53? toaneſtate for life,or to a greater eſtate;from an eſtate for hfe, to 
Der 263. an eſtate in tail, vr in fee; and from an eſtate tail, to an eſtate in 
fees and cheſe confirmations are good. But in all theſe kind of 
confirmations, care muſt be had of 'the manner of penning them, 
and that inevery ſuch deed there be a limitation of theeſtate.z.that 
theſe words be inſerted to have and to hold the tenements, &c.to 
him and his heirs, or to him and the heirs of his body, or to him 
for term of life,or years, as the agreement is ; for if leſſee for life 


make a leaſe for years, and then leſlee for life, and he in reverſion, 


confirm the land To have and to hold to him for life , or to him 


and his heirs ; theſe words will make the eſtate to increaſe, Bur 
1 


2, To enlarge 
the eſtate of 
him to whom 
it 1s made. 


Sz a Het” _ 
"wc; alba”. .. » 


—_ 


Ne 0 he, CES. 
- A967? - —_— 


— , - 
- X x W-: » - 
5 Vis ” &; A _— Hs aa Ws WOE ® p Ix ——_ — ” 
1 Senor Br ESA PIE rote nite , ' PTR Wk, 55 een 
_ ; ns ja _ « . a a > ache, us 
> £ ; 
» = 4 
Sx _ 
"SCENT , : yn . = - : _— — 
, + a2 . £ - - . A -_ : = SEE h ”_-_ 2 - 
EA £4 IRS We ge i 2k * a" [ *, NS ae RES ; = a 
be , . _ * - +>, ” a 
* —— -_— = BEE doe Inge ea So ELIT a —_— —_— _, > P—_ + dS a 
— n __— - —_— I L : EE ; CEESES Se ono -. 
: , ” , bars ar. FB: 7 na « ES. TO c 4 > 
A ad A 
—_ -" 
: UL DIE vo : 


3L 6 A Confirmation. | Cap- is, 


if the confirmation be madeto the leſſee for life or for years of his-*-5et. 
term or eſtate, and not of the land, As when he doth confirm his ptowt5,. 
eſcate To have and to hold his eſtate to him and his heirs,this doth 

not increaſe the eſtate. And yet if he confirm the land To have 

and to hold the land to him and his heirs; this will increaſe the 

eſtate. Er ſic de ſimilibms. 

If the husband have an eftate of land for life or yeares in the £9%Pe 
right of his wife, or to them both for life , and a confirmationto Plow. 16. 
him alone, of his eſtate,or of the land To have and co hold che land (it: 508: 
ro him and his heirs; this is a good conveyance of the fee ſimple Confimati. 
ro him afcerthe death of his wife. And if Let land to a woman *7+'7- 
ſole for the term of her life, who taketh a husband, and after I doe 
cnofirm the eſtate of the husband and wife To have and to hold 
for term of their two lives ; this is good, bur it it ſhall inure only to 

* enlarge his eſtate for term of his life if he ſurvive his wife. But if 
| one leaſe to another for life , and after confirm the eſtate of the 
[” | leflee to him and his wife for term of their two lives; this -is void as 
Wnt js to his wife. 
0 ARR 0 If one grant a rent-charge our of his land for life, and after the Et &2: 
14 [| grantor confirme the eſrate of the grantee in the rent wichout.any **''® 
4:00: clauſe of diſtreſle To have and to hold to him in Fee ſimple or Fee 
1 raile ; this confirmation is not eſſectuall to enlarge the eftate. But 
| | TRE if a man be ſeiſed ofan old rent-charge or rent. ſervice, and grant 
the ſame firſt for life, and after confirm the eſtate of the grantee 
in Fee ſimple,or Fee tail ; thisis good, and will enlarge the eſtate 
accordinply, 
. If tenant for life grant a rent out of the land to one and his heirs co.1.147. 
a daring the life of the leſſee for life, and after the Leſſor confirme 
i the Rent to the Grantee and his Heires ; it ſeems the eſtate is not 
hereby enlarged, but when the Tenant for Life doth die, the rent 
ſhall ceaſe. | 
This kinde of Covfirmation may be made by the ſame words as <, nyc; 
the former,viz.by the words,Give,Grant,or Demiſe. But neither Lit. 39:- 
of theſe may be made by the words, Surrender,Releaſe, Exchange, Fz.mom 
or the like:For theſe are pecultar words deſtin'd to a ſpeciall end, 23: 
being proper and peculiar manner of conveyances. And yet if 1 
that am a leflor do ſay to my leflee for yeares by my deed, I will 
chat you ſhall hold the land for your Life : this is a good confirma- 
tion to increaſe the eſtate by this word vo/o only. So I grant to my 
leſſee for years, that ke ſhall hold che land for term of his liſe; this 
without any other words is a good confirmation. 
z.To diminiſh By a confirmation the Lord may confirm the eſtate of his tenant g, ,,,, 
orabridge the which holdech by Knights ſervice to hold in Socage, or to hold for Lit.56. : 
(:ryices,&c. a lefle rent,or to hoid at commcn law where before he did hold in 53” 


ancient demeſne, and ſuch a confirmation is good: But ſuch a con- 
firmarion 
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Cap:18. A Confirmation. + 


firmation as is to hold by ne-«4 j::;vices, as a roſe for mony , or the 
like,is not good for that purpoſe. And in this cafe there muſt be al- 
ſo a privity. And therefore if there be Lord meſne and tenant, and 
the Lord confirme the eſtate of the tenant to hold by lefle ſervices 
this is void. And if the Lord confirme to his tenant after he is diſ- 
ſciſed before his entry,to hoid by lefſe ſervices; this is void. 
cog.tn, —Aconfirmation may be by apt words in caſe of a leaſe for yeares 
3:.Li, * for part of the time, but 1n caſe of a free hold it cannot beſo. And 
rt ſo alſo it may extend to part of the thing before ineſtate. And ther- 
Le.z97- fore if a difſeiſor , tenant in taile, husband of the land he hath in 
—_— the right of his wife, or leflee for life make a leaſe for yeares, and 
the diſseiſee, iſſue in taile, wife, or leſſor }nake a confirmation of 
all the land for part of the time, or of parc of the land for all the 
time ; this confirmation is good. But if any ſuch perſon make a 
leaſe for life, gift in taile, 8c. the difleiſee cannot confirme part of 
the eſtate bat he muſt confirme all. And therefore if he confirme 
his eſtate for one houre, it is a confirmation of the whole eſtate. 
And fo alſo if ke confirme the land co the difleiſor himſelfe but one 
houre,one week, one yeare,or for his life, &c- this is a good confr- 
mation of the eſtate for ever. And if it be a leaſe for yeares that is 
confirmed,care muſt be had to the manner of the confirmation, for 
if the confirmation be of the eſtate or the Ferme Far mop houre;this 
is a good confirmation for the whole time : and therefore the con- 
firmation muſt be had of the land To have and co hold for part of 
the terme ; and being ſo made it may be good for that time only 
and no longer. af Eo lect s; 
118.929, If I make a feoffment on condition and before the condition bro- 
co.1.146, ken I confirme the eſtate of the feoffee abſolutely; this will not ex- 
9.14? tinguith the condition. And yet if the condition be broken frſt,ſo 
as my entry is lawfull ; in this caſe the confirmation will extinguiih 
the condition. And.if the Feoffee make a Feoftment over abſolutely 
to another, and I confirm the eſtate of the ſecond feotice wherher 
it be before or after the condition broken; . by this the condition is 
diſcharged: 

If the Lord confirme the eſtate of his tenant in the tenements,or 
one that hath a rent , common, or profit out of land confirme to 
the terretenant his eſtate 3 in theſe caſes notwithſtanding this con- 
firmation the figniory , reat, common, &c. doe continue,and this 
ſhall not enuce to extinguiſh it. | 
[NEE If the difleiſee and a ſtranger difleiſe the heire of the diſſeilor, 

2" and the diſleiſee confirme the eſtate of his companion ; this ſhall 

not enure to extinguiſh the ſuſpended right of the difleiſee , but 
when the heice of the difſeiſor ſhall reenter it ſhall be revived. And 
if the grantee of a rent charge and a ſtranger difleiſe the tenant of 
the land , and the grantee confirme the eſtate of his I J 
this 
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| A Colfirmatiba, | 
chis ſhall not'enute to the tet ſu pended to extinguiſh it; but af. 
ter the reentry of the tenant, the rent ſhall be revived. 

If a man hold his land of me by Knights ſervice, rent, ſuit of court 
&c.and I confirm his eſtate to hold of me by Knights "ſervice only, 
for all manner of ſervices and demands ; in this caſe albeit this do 
abridg the ſervice, yet it ſhall not be conſtrued to take away ward- 
ſhip,relief, and to marry my daughter , and make my ſon Knight 
and the like. | | | 
- IfT haveanetatein land for my life,and he in the reverſion doth 
confirm the eſtate to me and my wife for the term of our lives; 
this ſhall enure only as a confirmation of my eſtate,and not ſo as to 
give any eſtate to my wife. Butif I have a leaſe for life or years in 
right of my wife , and he in the reverſion do confirm the eſtate to 
me and my wite, To have and to hold to us for our lives; this ſhall 
enure not only to confirm the eſtate, but alſo to create an eſtate to 
me after my wives death: And inthe caſe of a leaſe for years; it 
maketh our'eſtate joint ; but inthe caſe of a leaſe for life, I ſhall 
take by way of enlargement of eſtate for my life after my wives 
death. And if in this caſe the confirmation be to me and my wife, 
To have and.to hold the land to us two and our heirs ; this ſhall 
enureto us in Fee'fimple as Jointenants. If land be let to lisband 
and wife , tohaveand to hold the one moity to the husband for 
his life,and the other moity to the wife for her life, and the lxflor 
confirm to them both their eſtate in the land, To have and to 
hold to them and their heirs ; In this caſe as to the one moity ; it 
doth enure only to the husband and his heirs , butasto the other 
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moity they ſhall be Jointenants. And yetiffuch a leaſe for life be 


made to two men by ſeveral moities, and the'lefſor confirm their 
eſtates in the land , To have and to hold to them and their heirs ; 
by this they are tenants in common of the inheritarce. 

If the difleiſee confirm the eſtate of the difieiſor, T6 have and to 
hold co him and his heirs of his body engendred, or To have and 
to hold to him for term of his life ; this {Halt enure to him as a fee 
ſimple, and ſhall confirm his eſtate for ever. 

If my difſeiſor make a leaſe for life,the remainder over in Fee;and 
I confirm the eſtate of the tenant for life ; this ſhaſl nor enure to, 
nor avail him in remainder. And'if the difleiſor make a pifc in tail, 
the remainderto the right heirs of: the tenant in tail, and: the 
dile;ſce confirm the eſtate of the tenant in tail; this: ſhall nor 
extend tothe Fee ſimple, no more then if the difſeiſor make a gifc 
in tail, the cemainder for life , the remainder to the right heirs of 
the tenant in rail ; and the diſſeiſee'confirm theeſtate' of the te- 
nant in tail ; for this ſhall 'extend'only to the eſtace tail /'and/not 
to the remainder for life or in Fee. But if the difſeifee in the'firſt 
cale confirm the eſtate of himin the remainder; this ſhall enure 
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A Confirmatzon. 
ro.and 4yaile the tenant-for; life. And ſo if a difſeiſor'niake' a:leaſe 
for life and keep the reverſion , and after the difſeiſtt Ybrh"cotis 
firm to.the.dileiſer,; 'thisſ/hall enure:to'the tenant: for1ife;” And 

ſo if a difleifox make a leaſe for liferoeLand B, andithe' dilleiſee 
_ confirm the eſtate of e4;this ſhall enure to B,and make his eſtate 
good alſo.inthe other moity. Ando if there be two difſeifors,;und 
the diſſeiſee confirm the eſtate-of ione.'of them without: ſaying 
more; this ſhall enure'to them both; Bur if the'confirmation'be 
of the land, To have and to hold the land to one ; in this caſe it 
may enure to him alone. So if adiſſeiſor infeoffe eA and B, and 
the heirs of B and the difleiſee confirm the eſtate of B, albeit it 
be but for his life ; yer this ſhall enure to both and to the whole 
Fee {1mple. EY. 19 | 

Co ſuper 1fa leaſe be made for life fo A the remainder to B for life, and 
Lt.299* the leflor confirm their eſtates in the-latid 'To have and to hold to 
them and their heirs ; this ſhall enure as to the one moity to A in 
Fee after the death of B, and'as to the other moity in Fee to B af- 

:: terthe death of A. i! 1 59 1 VIC Pan? 720 WAL 

co dem. | 'IF Jands be given to two men and the heirs of their two bodies 
begotten,and the donor doth'confirm theireſtates inthe land 'To 

have and to hold the'land to them two and their heirs; it feems 
this ſhall: enure to thenvas a joy 


F 


for ſeverail inheritances;} Ve 07 


Liſt. -:}f the teflee for life;or the diffeiſor dbth make an abſolute leaſe 
19,520. far years; and he in the reverſivh; br the” difſeiſeiſee doth confirm 
_ the eſtate of the leſſee for years ; this makes the leaſe good for all 
***- thetime. .So'if the difſeiſorim3kes a leaſe for life, and the difſeiſee 
doth-canktirm the eſtate ofthe leſſee for life ; this makes the eſtate 
good for rhe life. . And if he in reverſion confirmthe eſtate.ofthe 
termor buc ont-houre;; 'this/doth make it good for all the term. 
And if an eſtate for life or in Fee be confirmed but for one houre; 
it 15a g00d confirmation fot all the eſtate, And if the difleiſee con- 
firm the eitaceof the diiſceiſor To have and to hold for one houre ; 
year, or for life, or intail; thisis'a good confirmation forevcr,2nd 
makes his eſtare-unavoidable, -And'yer if the diſseiſee confirm the 
land Habendiny the land; for life, or in tail, &c, contra, 
Dir. 53, If a voidable leaſe be madefor 4o years, and the leſcor confirm 
Cos: bu, the term for 20:years; this is a good' confirmation of the whole 
term. Burif he confirm the land for'20 years, it may be good for 
that time only, and no-longer;; whetein as itt divers other caſes be- 
fore oblerve that: the' very words whereby the confirmation is 
made,'are much to be heeded, for Parols font plea. 
cet; If tenantin tail orfor life of land, letteth it for years, and af- 
60, Cer confirm the land to the leſſee for years, To; have and to hold 
£0 the leisce and his heirs for ever :-by this the leſsee hath only an 
, | citzte 
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x1. Rcleaſe 
Quid, 


Releſſor. 
Releflee, 


2. fuothplex. 


A Releaſe; \. Cap.g, 
eſtate forterm ofthe life of the tenant in taiſe , or for life, and 
therein his leaſe for years is extinR. 

If tern for life doth grant a rent to another and his heirs du- ©24*-147 
ring the life of the'tenant for life, and the Leſſor confirm to the - 
Grantee and his heirs ; this ſhall be conſtrued co be an eſtate for 
life onely, and no enlargement of the eſtate. But if tenant for life 
grant a,rent-chargein fee, and the-leſſor confirm it , this ſhall be 
conſtrued to be a confirmation of the Fee ſimple. * 

See more. in Expo/it-of Deeds,cap. 5. in teto, And more alſo in the 
chapter of Re/ea/e,whereunto we are now come in the next place. 


= ; © A P.. XIX. 
Of a Releaſe. 


Releaſe is the giving or diſcharging of the right or aRion rerms or 
which a man hach or may have or claim againlt another man the Lav: 
or that which is his. Or itis the conveyance of a mans intereſt or Fob. 
right which he hath unto a thing to another that hath the poſſeſſi- 5c4.,46% 
on thereof or ſome eſtate therein. And this albeit it may be made 
by other words, as Dedi,( onceſſt,or Renwxnciaſſe,or ſuch like, yet it 
is moft coinmonly and properly made by theſe words, Remiſoſſe, 
Relaxaſſe,& quietum clamaſſe,all which are much to one purpoſe. 
He that makes the releaſe is ſometimescalled the Relefſor, and he 
to whom it is made, the Releſſee: ; 

There are two kinds of releaſes like unto thoſe of confirmation, Co. ſapee 
viz.a releaſe expreſs orin deed, and that is a purpoſed releaſe,when a; 
the a&tdone,or deed made,is intended a releaſe. And this is always 
done bywritine. And then jt.is defined by ſome to be an inſtrument 
wheredy eſtates, rights,titles,aRions,and other things be ſomtimes 
extinguiſhed, ſomtimes transferred, ſometimes abridged,and ſom- 
times enlarged,which is afcer this manner. Noverint, &c. me Ade 
B remiſiſſe,relaxaſſe & omnino de me [vel pra me _| & hered. meis 
quietum clamaſſe Cde D totum jus,titulum &clameum que habni, 
habeo vel quoviſmodo in future habere poters de & in uno meſ#u- 
agio cum pertin.in F &c. And a releaſe implied or in law, and that 
is when the law by incendment and conſtruction & by way of con- 
ſeguent doth make a releaſe of an aR done to another purpoſe. 

And this is ſomtimes by writing, and ſometimes without writing. 
Theſe releaſes alſo are ſomtimes of a bare and naked right,& ſome- 
times of a right accompanied with ſome eſtate or intereſt, & ſom- 
times they are of aRions real or in lands or tenements,& ſomtimes 
of aRions perſonal of or in goods or chattels, and ſomtimes of aRi- 
ons mixt partly in the realty and partly in the perſonalty. 
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co. ſnper A releaſe is much of the nature of a confitmation , for'in nisſt 3. The nar. 
things they agree and produce the like effefts.”This this therefore 22d operation 
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A Reledlfe. 


is ſaid ſometimes 'to enure by way of mirrer e eftare. 3. by way 
of giving or transferring or enlargement of an eſtate or intereſt, 
and fo doth give ſome new intereſt or eſtate to him to whom 
itismade, And'ſometites it, is ſaid to enute by. way of z6;zter 
le aroit only. 3. by way of piving, transferring and diſcharging of a 


1 


right title orentry unto him to whom it is made; ' And ſoit doth 


ſometimes perfeRt an eſtate that was imperfeR and defeafible 
before, and ennre by way of entry and feofftement. And ſome- 
times alſo ir doth enure to make a conditionall eſtate abſolute. 
And ſometimes -alfo it doth worke and enure by way of extin- 
guiſhment' or diſcharge : And' then alfo ſometimes it doth 
enure by way of diſcharge or extinguiſhment as againſt. aſl 
perſons, and foas that whereof all perſons may cake advantage. 
And ſometimes it doth -ennre only as a diſchatge againſt ſome 
perſons only , and as to or againſt other perfotis by way ef 
Mitter le droit. And fone of theft in deed enore by -way of 
extinguiſtimenc , for that he to: whom the releaſe is 'made can- 
not have the thing releaſed. And fome' of them have ſome 
quality of ſuch releaſes and are faid to enure by way. of extin- 
Suiſhiment, but. in truth doe not , for that he to whom the re. 
leaſ&i9s made may receive and take the thing releaſed; And-in 
ſothe caſes alſo a releaſe like a confirmation doth enure' by way 
of abridgement. But a man cannot barre himſelfe hereby of 
a right that ſhal come to him hereafter. And therefore it is 
held that theſe words uſed inreleaſes | que quoeviſmoado is futuro 
habere potero | ate to'no purpoſe; * COU ITE PSI 


Larids;tenements and bereditaments themſelves may be ' 
lands may be given, barred and diſcharged by releaſe 114 < © 


alſo may rights and titles te goods and chattells. 16 all aFi- 
ohs, reall, perfonill and mixt., may be given, diſch*,rped or extin 


by reſeaſe ; for howfoever rights and titles of entry cannoc 


be granted by a& of thepatty , nor any a%gon may be granted 
from one man ro another by a& of the aw or the party yet 
all theſe may be refeafed' ro the terrerenant. And a righe tOa 
free hold or inheritarce, ſeigniory yr .cent i» preſents or fatturs 
may be releaſed five-manher.of *%/aies, and the firſt three waies 
without any privity at all. 5. To'the- tenant of the free hold 
indeed or in law; 2. Ts him in the remainder. 3- Tohim 
in reverfton. The other two waies.in reſpe& of privity with- 
out any eſtate or right, as by demandant to couchee, donor 
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MH Releiſe. Cap. rg, 
to donee acer the donee hath diſcontinued, -  -,, + 

Alſo conditions annexed to eftazes, powers of revocation of uſes, xo, n, 
warranties, covenants, tenures, ſervices, rents,.commons, and 0. cate iz 
cher profits to be taken out of lands, may be diſcharged, extingui. ** 
ſhed and determined by releaſe to the tenant of the land, &c. 

Alſo poſſibilities of land,&c. if they be neer and comman poſ- TOO 
fibilities , albeit they be not grantaþle oyer to. another perſon, yer 5.5.1 
may they bee releaſed to-him that hath the.preſent eftate of the ſc: Li: 
lind, And therefore if a man poſſeſſed of a term deviſe.it to «A Liga 
for life , the remainder to Z and his heirs males during the term ; 44% 
inthis caſe albeir B may not grant his intereſt over, yet hee may nn; 
releaſeit to 4. Andif 4 deviſe to B twenty pound when he comes Pi* 57: 
co the age oftwenty foure yeares, and die, in this caſe B after hee Me ” 
is of the age of twenty one years, may releaſe this legacy. . 
© Soacovenant to, doe a future a& may be releaſed before it bee 
broken. And it ſeemesalſothe conuſee of a Statute or recogni- 

Ws! ſance may releaſe to a Feoffee, of part of the land, and ſo bar. him 

Wi 1074 . ſelfe of execution of. that land; *And if I grantto 7S:ithatif.hee- 

f [i dge ſuch-a thing, he ſhall haye an annuity.of cwenty pound for his 

is _ "life; in this caſe it ſcems 7 S may releaſe this before the condition 

be performed:., . I Pi 

.,, And if I make a Feoftment to 7 S todivers-uſes with power to 
.Fevoke it ; -Lmay releaſe this Power to one that hath an eſtare of 
Freehold.jn poſſeſſion, reverſion or remainder in the land. -And | 
yet if I, make-a Feoffment to 7 S with. proviſo that if B revoke | 
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that the.uſes ſhall ceaſe ; in this caſe B cannot releaſe this power. 
And a remote poſſibility that is alrogether incertain , cannot be 
F releaſed. And therefore if the ſon of the diſleiſee releaſe to the 
| 3 difleiſor in the life time of his Father ; this releaſe is void. And 
i | ſo-if the conuſee of a Statute releaſe his right to.the land of the 
1.1 conmor before execution; this releaſe is void. And ſo if a plaintife 
BE releaſe to a Baile in the Kings Bench before Judgement given, this 
# releaſe is veid. FO NED be ade 
Þ - So ifone promile to pay me ten pound upon. the ſurrender of Adjadge 
Wi my land to him, 8nd that if he ſhall ſell it, for above fifty, pound, Tr.14): 
1/7 7 "HRT that then he ſhall pay me ten pound more, and I releaſe this *"* 
ji Wy ro him before he doe fell it, and before I doe ſurrender; inthis 
| ( BR caſe this doth not releaſe-che ſecond promiſe, becauſe it is not re- 
leaſable. _ Ee dara baes : | 
Alſo debts, legacies, and other duties may, be, releaſed and dif- 5c. int 
charged thereby before or after they become due. And therefore a 
rent or annuity may be releaſed before the day of payment, and ſo 
alſo may a debt due by obligation : Judgements, Executions, Re- 
cozniſances,and the like,by apt words be diſcharged by releaſe. ; 


fra: 


<11l-9-* that the relefſor may have ſuch a debt owing from a third perſon 


323 
If the charge or duty grow by record the diſcharge and releafe 5(How & after 
thereof muſt be by record alſo. And if it grow by writing), the ries 7 rwTY 
_ diſcharge and releaſe muſt be by writing alſo. N3hil eff mags ra- eo be 297. 
tion conſentaneum quan eedem modo quodque diſſolvere quo _con- (cq, 
flatum eft. And therefore a daty growing by a verball.agreement 
may in ſome caſes be releaſed by word without writing. But te-. 
pularly lands and tenements cannot be given, nor Rights and Ti- 
tles to lands, and aRions be diſcharged by releaſe without a deed 
in writing. | | 
co: ſuper ? '' A releaſe that doth enure by way of mitter /e eſtate, mitter le 
Lin 374. dr0;t, or extinguiſhment may be made upon condition, or with a 
118, Cdefeaſance, ſo as the condition or defeaſance bee contained in the 
Lit. 467- releaſe, or delivered at the ſame time with it : for no defeafance 
:1H,7,24 made afcer can avoid the force of a releaſe made before, And yet 
a releaſe may be delivered. as an eſcrow, and ſo the force of it may 
be ſuſpended for a time. But a releaſe of a condition may, notbe 
made upon a condition. Nor may a releaſe of a chattell be upon a 
condition ſubſequent, bur'it may be upon a cendition precedent- 
*CwiaB, * And therefore if a man releaſe a debt to another upon condition 


Condition. 
Defeaſance, 


Zarkley 8& t0 the releflee ; this is a good condition. OG LT = ! 
opporg A releaſe of all ations may be made untill a time'paſt,, as untill 


2.H 7,24 the firſt of May laſt, or untill the day of the date of the releaſe : 
TY _—_ & this will diſcharge all actions till then, and none after. But a re-, 
Li.Set. leaſe cannot be made of a right or aRion for 2 part of an eſtate ot. 
> for atimeonly, as for one year, or untill 12ichaelmas next; or the 
like, for a releaſe of ſuch athing tor one day, or for one houre,is a_ 
releaſe of it for ever. And yet a man may releaſe his right ina part 
of the land; And therefore if a man be diſſeiſed of two acres, hee * 6. 7 
may releaſe his right in one of them andenter into the other acre. ales + HA 
Audged Alſo a releaſe in the nature of an acquittance may be of part of a {RR 
pa'kley & debt, And therefore iFone be bound in an obligation of four hup- aug wi. 
_ = dred pound to. pay two hundred pound at Michaelmas, and at bec tid a 
KR Chriſtmas af.er the obligee by his deed releaſeth three hn.ndred Releaſe in 
ninty pound parcell of the ſaid four hundred pound : this is a good ng 


| And by wwutr 
releaſe for ſo much and no more. nds may 


| be made. 

2 In every good releaſe in deed howlvever it cnure theſe things 1-When it doth 
are requiſite, 1. That there be a good relzifor, and a.good re- 75 « Mabe) 
leflee, and a thing to be releaſed, 2. "That the deed be well fea- a Inlargenent 
led, delivered, &c, And if ictend and <nure, by way of enlarge- an : 32vhg 

ment of -eftate, then cheſe things are further required to make 7 In reſpet 
ver.25t. the releaſe good. 1. Hethar' doth make the relcaſe, mu! have *t *be eltue 

ſach anceſtare in himſelfe' as our of which ſuch an eſtate may be of the Re- 

derived and granted to the relefſee, as is intended by the releaſe : _ 
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Surrender. 


2: In reſpeR 
of the eſtate 
of him to 


whom the re- 


A:Relegſe. | Cap,1g, | 
asif he have the reverſion in fee of lands, hemay releaſe to a te- 
nant for years,and thereby encreaſe his eſtate to an eſtate for life 
or intaile, or he may paſſe his whole Fee ſimple by the Releaſe. 
But if there be leſſee for years rendring rent, andthe reverſion is [5 Joſie 
granted for life, the remainder over in Fee, andthe grantee of the Car.D{: 
reverſion'releaſe all hisright ro him in remainder, and then he '*= 
in the remainder grant the reverſion, and the tenant for life re- 
leaſe to the grantee alſo ;. in this caſe it ſeemes both theſe releaſes 
are void, and cannot enureas releaſes , howbeit it may beifthey 
have words of ſurrender.in them, they may.cnure as ſurrenders. 
So if there be leſlee for years, the remainder in taile,the remainder Adjudge 
in Fee, and the leſſee for years being a woman, doth marry with a Þ 
him in the remainder in Fee, and he in remainder in taile releaſe Butter; | 
to him in remainder in Fee; this is a void releaſe. So if tenant for **: 
life releaſe to him inremainder in Fee or in taile; it, ſeemes this is 
void,and cafinot efiure as a'releaſe. So if there be tenant for life, Ei: 
the remaitider in taile, the remainder in fee, and he in remainder ?iow 5;6 
in Fee; releaſe to the tenant for life; this will not increaſe his e- agen 
ſtate, Andif the tenant'in taile in this. caſe releaſe to the tenant *'**” 
for life ;. his eſtate ſhall be no longer increaſed hereby then for _ 
the life of the tenant intaile. 2;; He to whom the releaſe is made, £9; ae 
uſt have ſqme eſtate in pofleſſion:in deed or inlaw, or in rever. 37% 365- 
on in deed, in hisown,or anothers right of the lands whereof 


leaſe is made, the releaſe is'made to be as a foundation for the releaſe to ſtand 


upon ; for a releaſe which muſt enure to enlarge an eſtate, cannot 
work without a poſſeſſion joyned with an eſtate. And therefore 

the teleſfee: eaſt be leflee. for life, yeares, or tenant by. Statute 
merchant, ſtaple, elegir, or as gardian in chivalry that doth hold 
the land over for the value, or at leaſt he muſt be tenant at will, -'*-5c& 
And therefore if a manlet his land to another for term of years, Ftow 4:3: 
to begin preſently , and after the leſſor or his heir doth releaſe _— D 
the leſſee (after his entry and being in poſſeſſion) all his right in. * y 
the land ; this is good to enlarge the eſtate according tothe time 

ſet doxvnin the releaſe : but if the releaſe be before the term begin, 

or after che term begin and before the leſſee have entred ; how- 
ſever if any rent be reſerved on the leaſe it may enure and be 

good to extinguiſh that rent) yet it is not good to enlarge the 
eſtate. And yet ir a tenant for 20years in poſſeſſion make a leaſe 

toÞB fortenyears, and Benter, and hein the reverſion releaſe to 

che firſt leſſee for years ; this is a good releaſe to enlarge theeſtate: 
Soifaman make a leaſe rr.years the remainder for life or years 

and the firſt leſſee doth enter ; in this caſe a releaſe to him inre- 
mainder is good to enlarge the eſtate. So if I grant: the reverſion 
of my tenant for life to another for life, and after releaſe to. him 
and his heirs ; this is a good releaſe toenlarge the eſtate. 

| | ; . So 


Cap.19. 
corſuper & Soif a man make a leaſe for life or yearst6 a feme ſole, and 
Li:273» ſhe take a husband, and he inthe reverſion releaſe to the husband 
liice and his heirs; this is a good releaſe to enlarge the eſtate according 
3 to the words of the releaſe. But if the caſe beſo that a man had 
an eſtate in poſſeſſion of land , and he be now ont of the poſleſ- 
ſion of it, and have but a right only toit 5 orif he have a poſſeſſion 
only and noeſtate; or if he have neither eftate nor poſſeſſion ;*in 
theſe caſes a releaſe made to ſucha one will not avail to enlarge. 
his eſtate. as : I TOUT 993) 4 
bs Co.ſuper, And therefore if a man make a leaſe for life, the remainder for - 
5. L1-270- life, and the firſt lefſee dieth, and the leſſor releaſe to him in'te-< 
on mainder for life,before his entry ; this is a good releaſe to enlarge 
| | his eſtate, for he hath an eſtate of freehold in law; 'capadle of en- / 
.-.ez Jargement by releaſe before entry:But if there beleflee for life,the 
& remainder for life, the remainder intail,;the remainder in fee, and” 
the leſſee for life is difſeiſed, & during the poſſeſſion of the diſleiſor 
«<a, HEthat hath right, dothreleaſe to one ofthem in the remainder; 
"= 4:5, 456. this 1s void.So if lands be given in tail or leaſed for life,and the do- 
nee of leſſee is 'difſeiſed, arid during the poſſeſſion of the difleiſor, 
per the donor or leffor doth releaſe all his right to the donee or leflee; 
265, this is void and will not enlarge his eſtate, howbeit if there be any 
co.fuper TENt reſerved on the eſtate, it will extinguiſh the rent: So if the te-. 
Li.273- nant by the curteſie grant over his eſtate, and afcer he in reverſion 
doth releaſe to the tenant by thecurteſie; in this caſe his releaſe is 
void,and will not enlarge his eſtate;So if an infant make a leaſe for 
life, and the leflee granteth the eſtate over with warranty, and the 
Infant at full age doth bring a Dam fit infra atatem, and thete- 
ec, nant doth vouch the grantor, who doth enter into the warranty, 
X and the demandanct being the Infant, doth releaſe to him'and his 
4. heirs;this will not.enJarge his eſtate,. for intruth he had no eſtate 
| D:er 231, before, and that which is not cannot be enlarged: Andif leſſee 
for life or years, releaſe to him in remainder or reverſion ; this LT HIM 
cannot be good as a releaſe , howbeit'if there be apt words , it Wag 100 
: may amount to a Surtender. * And if a man have only an occupa- FA TH 
Lion? tion of Jand as tenant at ſufferance, ' as when leſlee for years 
Lir et. doth hold over his term , orthe like ; no releaſe to him can work WH 
wo any enlargement of eſtate, for albeit he have a poſſeſſion , yet | if. 0008 
hath he no eſtate, and befides in this caſe there is no privity : : 1170 34 
co fire: Which is the third thing required in theſe releaſes. For as in all : ; pes of 
296. theſe releaſes that enure by way cf” increaſe” or paſſing anceſtate,' 
ga there muſt be ſome eſtate inthe releſſor and the releſſee, fo there 
muſtbe ſome privity in eſtate between them at the time of the re- 
leaſe made, for an eſtate without privity is not ſufficient. And 
therefore it muſt be, between donor _ donee, leflor and ny, 
3 an 
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A Releaſe: | Cap: I 9h 

andthe like as in the caſes before, between him in rever{ſion*and 
the leflee for life or years,tenant by Scatute Merchant or Staple,or 
by Elegit,or Gardian in Chivalry,that keepeth the land forthe va- 
lue..' And if tenant forlife leaſe for years, and hein the reverſion, Flow 54:, 
and the tenant for life do join together and releaſe to the leſſee 
for years; this is a good releaſe to enlarge the eſtate. So if he Co fuper 
in reverſion releaſe tothe husband.chat-hath ag eſtate in the right =* #73 
of, his wife onely for life or-years; this is.2.g00d releaſe. _ F. So if tDier 4. 
leſſee for years make a leaſe of the land but for part of the terin, .<*3-2% 
the privity continueth ſtill, and therefore a releaſe to him is 200d 
to enlarge the eſtate. . But if he aſſigne'over allthe term, then the. 
privity is gone,and therefore a releaſe. made to him afterwards is, 
void: And thena releaſe made tathe aſſignee of. tlie term is good » 
to enlarge the eſtate. . Andif;;a diſſeiſor make a. leaſe.for life or Plow, 540. 

ears , r 9 after he and the dilſciſee Join Tek: to: make are 1237-4 


pros: And if there be leſſee fob years. «the re reminder Be ki, and C*: Comme | 


os cog © 4 & 4 


he eſtate of - opotrabe and here i is privity pany If A de "IPL 
tenantfor life,. the remainder toBintail, the remainder to C leafe7n: 
for life, ;the remainder to Ain Fee, and 4 die, and his heir doth _ 
releaſe;ail -his-right wo.B being in poſſeſſions. this is a good: re- . 
leaſe,and gives the fee ſimple. 


But if A make a leaſe to Z for life, and the leſſee maketh a leaſe Co.fuper 
for years, and after A inthe life time of the tenant for life ma- 375” 


keth a releaſe to the leſlee for. years ; this releaſe is void and will 5:c. 

not enlarge his eſtate for want of privity. So.if a.man make a leaſe 

for twenty years, andthe leſſee make a leaſe for ten years, - and 

the firſt lefſor doth releaſe to the ſecond leſſee and his heirs ; this: 

releaſe is void. Soalſoif the.donee in tail make a leaſe for his,own 

life, and the. donor releaſe to the lefſee and his heirs ; this releaſe 

1s void. "So alſo.if the, donee in tail make a leaſe for hisown life, 

and after the donor releaſe to the doneeand his heirs; ir ſeems 

this is not a good.releaſe. Alſo one Jointenant or coparcener may pr, ze. 

releaſe to another,and thereby transfer all his eſtate and give the 1caſc77;- 
whole intereſt unto his companion ; . and this isa good releaſe to 4  g 

paſs all his or her part o the land, And if there be three Jointe- 

nants 


4s 


49. 


. 4... 


3 


Cap.19. . A Releaſe. 
nants in Fee,and they make a leaſe for life » and after two ofthem 
releaſe all their right in the land to the third,this is a good releaſe. 
So if one make a leaſe for life to another , and after the grant the 
reverſion to ſeven and the tenant for life doth atturn, and af:er 
four of the ſeven releaſe all their right to the other three,znd after 
one of the three releaſe to the other two ; theſe are good releaſes. 
So ifa leaſe for years be made to two, to begin at a day to come, a 
releafe by one of them to the other is good to give all the term 


1.43 1nd allthe land tothe -releſsee. But it ſeems one tenant'in common 


cannot releaſe to another tenant in common. 


+) Colu- Thefourth thing that 1s required in ſuch a releaſe is, ſufficient 
"*-2301, Words in law tiot onely to make areleaſe, (which is required in all 
releaſes) but alſo.to raiſe and create a new eſtate.For this therefore 
know,that all releaſes (of what kind ſoever) are commonly made 
by theſe words, Rewiſiſſe,Relaxaſſe, &: quietum clamaſſe, as being 
the moſt ancient-& {1gnificant words to this purpoſe. And amonglt 
theſe the word Releaſe is the moſt effe&uall word ,' as that which 
doth include the other two , and as that which is the proper and 
91.6,35: peculiar word for this kind ot conveyance. But there are- other 


D1 Ts > , « . 
Lit Se@. words alſo by which a releaſe may be made, as Renunciare, Acqui- 


$544, - - etare,&c. And therefore it is held that if one have common in a- 


Co. { ; k f 
Lit + 3p nothers land, ind he by deed releaſe it to. him-thus, Renwntio com- 


phe muniam meam,&c. thisis a good releaſe. And if the leſſor dobut 
thisisa good relcaſe of the rent, And itisa rule, That by what 
words a debt or duty may be created, by words of a contrary fig. 
nification-it may be releaſed. And therefore if one doe knowledge 
5 himſelfe tobe ſatisfied and diſcharged a debt,this is a good releaſe 
Lis 58 of the debt. And for words to raiſe the eſtate, it is uſuall and moſt 


LitSe#. ſafe to ſpecifie in the deed whateſtate he to whom the releaſe is 


65,468, | . © @ EL 
is,” made, ſhall have ; and -in moſt caſes this is needfull : For it. is gene= 


rally true, Thatwhen a releaſe doth enure byway of enlargement of 
eſtate,no inheritance 1n Fee ſimple or Fee tail can paſs without apt 
words of inheritance. And therefore if I make a leaſe .of land to 
another for his life, and after Ireleaſe to him all my right without 
more ſayingin the releaſe : hereby his eſtate is not enlarged. 
But if I releaſeto him and his heirs; by this he hath. a Fee ſimple. 
And if I releaſe to him and the heirs of his body ; by this he hath 
an eſtate taile. But where a releaſe workerth by way of mitter le 
eftate,chere in ſome caſes there needsnot any words of inheritance, 
43S in caſes where releaſes are. made between Jointenants or c0- 
parcenors, as where a joint eftate is made to the husband and wife, 
and a third perſon and their heirs, and the third perſon doth 

releaſe 


. Y--4 
_—_ 


% 


grant to his leſſee for life that he ſhall be diſcharged of the rent, 


4 In reſpect of 


the words 


whereby it is 


made, 
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A Releaſes Cap.1g 


releaſe all his right to the :husbagd alone, or to the wife alone. 

So if there bee three Jointenants, & one of them dothreleaſe 

x0 one of the other two, inall theſe and ſuch like caſes there 

needs not any-limitation of the eſtate, for the releaſe is good with- 

2, Whea ic In every good releaſe in deed that dothitend. and enure to give Te Se, 


doth enure by g: OE EY ; | or ng : 
way of paſſin diſcharge, or extinguiſh any right or title of lands,it is alſo further Co fer 


Lit. 365, 
& extinguiſh- requiſite, : 20 'Coce, 
ment of a 1. Thathe that doth make ic hath at the time of the releaſe 71. 114 
right ortitle made,ſome right or title to releaſe. As where one doth difleiſe me * "5": 
only. of land, and [ releaſe te him all my right in the land; this is a good 


oy m_— Releaſe. Soif onedifſeize my Tenant for life, and I (being the 
ofthe rele, Next in remainder , or reverſion in Fee ) doe releaſe to him that 
ſor. did make thediſleiſin ; this is a good releaſe. So if the Husband 
make 4 leaſe for life, and then take a wife and dieth, and the wife 
releaſe her dower-tohim'inrever{ion;. this is a good Releaſe. And 
ſoalſoif after the marriage a man'make a leaſe for life the remain- 
der iu Fee, and ſheercleaſe all: her right to him in remainder in 
Fee,or to him in reverſion ; this a good releaſe, and will barre her 
for ever. Fee | 
And therefore if the Relefſor have onely a poſlibility of a right, Lit.ce#: 
ora right happen to come to him after the releaſe , this is. not ſuf. -pubaght 
ficient to-make the releaſe-good- And therefore if the Father be ſuper Lic: 
diſſeiſed,. and the Son before his Fathers death releaſe all his right ***' 
tothe diſſeiſor , and after the Father dieth, ſo that the right doth 
deſcend .; this is no-good releaſe to barre the Releflor of his right. 
Soif there be-Grandfather, Father and Son, and the Father diſ- 
ſeiſe the Grandfather, and make a Feoftment, and the $on releaſe 
in the life time of his Father,and after the Father and Grandfather 
die ; this releaſe in-this caſe will not bar him, So if a leaſe be made co,rs. 7: 
for life; the remainder tothe right heirs of 1 S, and the: leflee is 
diſſeifed, and the eldeſt ſon of 7 & living, his Father doth releaſe to 
the difſeiſor:; this releaſe is void. Soif the conuſee of a Statute, &c, ©2577 
do releaſe to the conuſor all his right in the land, this is void, & he 
may ſue execution after notwithſtanding. Or if the Releflor have oper 
only'a power, this is not ſafficient to. make the releaſe good. And 
therefore if a ran by his will deviſethar his executors ſhall ſell his 
land; and dieth; and the executors releaſe all cheir right and title in 
the land to their heir; this.is void. 
2. In reſpe& 2+ Inall caſesof a releaſe of a bare-right of a Freehold in lands Co fee: 
of the eltace or tenements , he-to whom the releaſe is made,muſtat the time of ©****7 
of him ro the making therofin any caſe have the Freehold in deed or in law 
whom the re- ;n.poffeſſion or ſome ſtate in remainder or reyerſion in deed (and 
<2Je is mage, notin right only ) in Fee ſimple, Fee tail, or for life of the ways 
| where- 
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Cap.T9% 


Co.ſnper 
Lit. 266, 
275. Lit, 
ſe. 448. 
1 H.6.4. 
D.er 30s 


Lit ic}, 
4/9. 


Co, ſuper 
Lit. 25G. 

Lir.Se&, 
4552456, 


Co. ſuper 
Lit, a6 $ 


A Releaſe. 


whereof -the releaſe is made: For rights.df.entry,-and aQions; 
and the like, are not to be transferred to ſtrangers; but are thus 
to bereleaſed, and ſuch releaſes are good. As ifthe diſſeiſee re. 
leaſe to the difleiſor himſelfe who hath the Free hold in deed;or to 
the heir of the diſſeifor before his-entry, who Hath the Freehold 
in law', or to the lefſee for life of thefifleiſor.; theſe Releaſes are 
good. So if a difſeifor make a leaſe to A'and his heires duriog: the 
life of B, and A die, and the diſſeiſee releaſe to his heire before his 
entry ; this is a good releaſe. 
So if a fine ſar. connfance'de aroit come ceo, Cc. or ſur connſance 
de droit only (which is'z Feoffment on record) be levied; or if tes 
nant for life by agreement of him inthe reverſion ſurrender:to him 
in the reverfion,or if a man do bargain and ſell his land by deed'in- 
dented and inrolled, or uſes are raiſed by covenartt on good confi- 


derations ;\inalt theſe caſes the conuſee, him in reverſion, bargai-- 


nee, andiceſtuy qae uſe, have a Freehold in law in them before en. 
try. And therefore a releaſe to them of the' right of the- land by 


him that hath it, is good, and will bar the Releffor. But otherwiſe 


it is in caſes of Exchange, Partition,or upon Livery within the view; 


for in theſe: cafes no releaſe is good untill an aftnall entry made; . 
- fortillithen they have neither Freehold irrightnor law, .So if a 


difleiſor make a-gifr in-tail , 'or leaſe for life oryeares of 'theland, 


and keepthe reverſion, and then the difſeiſee ar his heirrreleaſe eo - 


the diſſeiſor all his right ; this is a good releaſe to bar his right. for- 
ever. S0 if the heir of the difſeiſor bedifleiſed, and the firſt difſei= 


ſee doe afrer releaſe tohim all his right. ; this is:a.good releaſe to-- 
bar him. So if a donee+tn tail diſcontinue infee; and the donor 


releaſe tothe diſcontinnee and die ; thisa good relea(e-againſt the. 


donar. So if the donee in: taile be difleiſed , and after the donor Extinguiſh.. 


releaſe to the donee all his! right» this is good-: but in this caſe Ment 


nothins.of the reverſion will paſſe by: the-reteaſe :. for the donee 
had then nothing but a right. But if any rent be reſerved-'on the 
eltate tai), the renc:isgone bythe releaſe. So ifa leafe bemade'to 
one for life rendrin2 rent; and the leflee is difleiſed; and theleflor 
releaſe to the releflee and his heirs all his right; in this caſe albeit 
the rent beextinA, yet nothing of the right. of the reverſion: doth 
paſle, And yetifa woman that hath right ofidower releaſe tothe! 


guardian in Chivalry.: this is x good: releaſe, and'her righit or title 


of dower is gone. But if a diſſeifor make a leaſe for years, and the 


difleiſee releaſe to the leſſee: for years ;:this releaſe is void: becauſe - 


he hath no Freehold: Butlifhe make a leaſe for life, and the diflei- 
ſee releaſe to: the' leflee-for ilife;}:this is a: good releaſe, So alſo a 


releaſe to thedifſeiſor after the leaſe for years made ,, is good; And . 


if leflee for years be ouſted, and he.in the reverſion diffeiſed ; and 
the. 


-” 


A Releaſe, - *Cap« 19, 
the diflſeiſor make a leaſe for years, and the fir leſſee releaſe to 

him , this isa good releaſe. Alſo in ſome caſes a releaſe made to Lit Secs. 
one that hath neither freehold in deed,nor freehold in law,is good es 
when he hath aneftate in reverſion or remainder,as in the caſe be- £98: 151. 
fore, where a releaK is made by the difſleiſee to the diſleiſor after 
he hath-made an eſtate for life, So if the demandant in a reall aRi- 
ottreleaſe to the tenant that comes in by receipt upon a prayer of 
aid or voucher upon a-warranty ; this is good. And yet if it be 
beforethe receipt,or entry into the warranty,or it be by any other 
beſides the demandant, it is void. Soif the tenant in a _reall action 
alien hanging the precipe quod reddat againſtihim ;'and after alie- 
nationithe-plaintiff releaſe all his right in the land to kim, this.is a 
good releaſe. Soifa:difleiſor make a leaſe for life, the remainder 
£0 another for life, the remainder to a third in.tail, the remainder 
co a fourth in fee, and the difſeiſee releaſe: to either. of them in re- 
mainder';; this isa good releaſe. But if in this caſe tenantffor life 
be difſeiſed, 1nd after he that hath right (the poſſeſſion being in 
the difleiſor) doth releaſe to either of tiem inremainder ; this is a 

3.In reſpe& yoid releaſe. Butinall the caſes of a releaſe of a bare right to him 

of privity, _. Chat hathan eſtate of a Freehold indeed or in law,generally there ,, "794 
needsino privity to:rhake the.releaſe good : as inthe caſesibefore Lit. 27;. 
of a rgleaſe made to the tenanc for lite of the difeiſor,,' and them j7*<&, 
that follow; For if tenant for life make a leaſe to'another for life'of Co. 10. 48 
the leſſee,the remainder over in Fee, and the firſt leflor releaſe all 
bis right to him to whom the tenant made the leaſe for life ; this.is 
a 800d releaſe and perpetuall bar, albeir the releaſe be not to him 
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and-his heirs. AndFo:it ts1m caſe of a reverſion, i] 
- If leflee for years be ouſted, and hein the reverſion diſſeiſed, and 
the diſſeiſor make a leaſe for years, and the .lefſee that is ouſted 

doth releaſe to the leflee of the diſſeiſor, this is a-good releaſe. And. 
yet if dhe diſſeiſee doe releaſe tethe leſlee for years of the difleiſor, 
this is yoid. EAPO: ond 

Tfleflee fora thouſand years be ouſted by: the ledor,and he make 
2 leaſefor two years, and the leflee for a thouſand years releaſe un- 
to him ; this ts a good rejeaſe. But if a leſſor difleiſe his leſſee for 
Lfe, and make a leaſe for athouſand years,and the leſſee for life re- 
leaſe to this leflee of a thouſand years,this is void. |: - 

If one be diſceiſed, and after another doth: diſceiſe him, and the e,, we, 
diſseiſce releaſe to the laſt diſeiſor, this is a good releaſe. So if «4 Lite 197: 
diſseiſe B, who infeoffteth C:with warranty, who infeoffeth D with ER 
warranty, and E diſseiſeth D to whom B: the firſt diſſeiſee relea- 47':47% 
ſeth ; this isa good releaſe, and dothidefeat all the mean eſtates 
and warranties. So if my diſseiſor leaſe for life, andijthe leflee for Þ}£ 
life alten in Fee,and I releaſe to the alience all my right, &c. this is 
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Lit 3eF, 
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Lit ſe&; + 
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79, 


Co ſaper*- * 


be but for one hour,yer this 1s a; good. releaſe for ever, -. :.* 


luper Lit, 
2$0,%9 ©, 


Perk kh, 


A Releaſe. 
a good releaſe and will bar.me of my entry; but if my entry.be 
gone, as If ] leaſe forilife, and my leflee be difletſed:,; and thatdit: : 


ſeiſor is difleiſed,i ang I releaſe to.the;ſecond difeiſor; tn'this cafe 
the firſt diſefor may-enter uponthe ſecond. Soif my diſleiſor'in 


OO — 


33" 


the caſe aforeſaid make a leaſe for life,and'the leſſee for life maketh-: 


a feoffment to two,,'and I releaſe to one of the Feoffees;;, this js. 
good releaſe,1nd willbat me and my.difleifor allo, S0't. tenant for! 
life,ler the land to another for the life of the leſſee, - the remainder 
ro another in fee, and the leſſor releaſe to his tenantfer life ; ; this. 
i5a £00d releaſe, | | eters Han ban ad: $1983 3] 
3f one that hath a ſon within age be diſleiſed.and die, and the : 
dileifor de ſeiſed, arid the lafid deſcend to-bis heir,andaſ{tranger ! 
abate, to whom the:ſon when.he comes of age doth-reteaſe ; this-i 
15.2 8004 releaſe... S04f. one be. difleiſed by an-infant which doth - 
allen in fee; and the alienee die ſeiſed, and hisheirentreth, the 
diſſeiſor being wichinage, and the diſſeiſee releaſe to the heir of 
the alienee;; this,is a good releaſg., But: where an -inheritance-or 
an eſtate for life is releaſed to one that is but tenant for years , the - 
releaſe is not good wichout privity,” -And: therefore if. tenant for 
life orin fee, releaſe tothe leſſee for years of his difſeifor ; this is-- 
not good. But the releaſe of a term of years tothe leſſee for years | 
of himthar doth eject him-is-gy0d enough without privity , as in..) 


| the caſe before.” $131} 21a | 


: 4 4 4 IEP : , TH 4 FEISS dans : f 5: © « : warrant . Y 
' But here note that. in.caſes of avoid releaſe of .a right to anins F 


heritance or free hold, where theres a warranty contained inthe 
deed,the warranty may be g90d, and be uſed by way of rebutter, 
albeit the releafe be void: As if the ſon of the difleiſee releaſe with: 
warranty in the lifetime of his fatheror thereibe grandfather, fa. . 
ther and ſon;, and the father diſſeiſe'the grandfather, and make a : 
leaſe with warranty and die; in both thele cafes albeit the fon be-: 
not barced by the releaſe;yet he-is barred by the warranty. 
4. Such words as will make a good releaſe in the caſes of relea. 
ſes that enure by way of enlargement of eſtate , will make a good 
releaſe in theſe caſes. And note that this kinde of releaſe.is good 


-of the words 
whereby ir 
is made, 

* - What Re- 


- without any limitation or ſpecifying.of the eſtate; for by a releaſe 1. may be 


of all a mans right without ſaying to have and to hold to him atfd made of other 
his heirs,*&c. inall the caſes before ,. he that makes the releaſe is things-And _ 
barred of his right for ever, for if I be ſeiſed of aneſtate in fee by Wt ſhall be 


wrong, and he that hath right releaſe tome all his right, albeit it xr YR: 


of ſuch things, ? 
| | Oro ngrnt 1:35 1176210 {TEES ER Or not. And: 

* If there bz Lord and tenant, and the I ord releaſeto the tenant Þy whatwerds, 

all his right char he: hath in che ſeigntory , 'or all his right that he ' xo ang 

hath inche land, &c, thisis a good releaſe to extinguiſh the feigni- ppc 
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A Releaſe. _ Chap. 19, 


>ory. "And in this caſe there needs no words of inheritance or limi- 


tation; for by releaſe of all the right in the ſeigniory, the ſame is 


. extin& forever, without ſaying [ro him and his* heirs] And yet 


:Ofan Ad. + 


vowlon, &c. 


OtfaCondi- 


tion, 


inthiscaſe the Lord may by apt words releaſe. his ſeigniory to the 


tenant only in tail; or for life , and it ſhall be-good ſo long: Bat 
if a Lord grant to-his tenant that he ſhall doe his ſuit to another 


' Manor of the Lords, or that the tenant ſhal give him yearly twelve 


pence for his-ſuit :-this grant will not extingutſh/and determine the 


. ſervices ortenure. ] 


If there be Lord and tenant, and the tenant be diffeiſed , and Lites. - 
after the Lord releaſeall his right, 8c. to the tenint : by this re- 537-0." 
leaſe the ſervice.or-ſeigniory isextin : For albeit a right regular- Lt az. 
ly.cannotbeteleaſed to him that hath bat'a bare right, yer a ſeig- 
niory. may. be releafed and extinQ to him that hath bur a bare right 


-in the land. But if the tenant- make a Feoffment in Fee, and then 


the Lord releaſe all his right,&c. to the tenant this is not good 
to extinguiſh the ſeigntory or ſervices, but it will diſcharge all the 
arrerages: BST THF, LR PIO U3 DUES 97 EE | 
- If a rent-charge, -common of. paſture, or any other profic ap- Lir.ſes. 
prender beiflning out of my land, and he thar hath it doth releaſe 7,92 
it to me; this is a good releaſe-and will extinguiſh ir, But if I be Cot ſuper 
difſeiſed of the Jand, and have buc a right at the time of the releaſe 775% 
made : the releaſe is not good, as itis inthe caſe of a rent-ſervice 455,456: 
and aſcigniory: ButiFlands be given to me in tail, or for life ren- 191% 
dring rent, and1 be difſeiſed, and after the donor releaſe to me 
all his right inthe land; this is a good releaſe and ſhall extinguiſh 
the rent, So if in this caſe where Tam tenant in tail, and I make a 
'Feoftment in Fee rendring rent;, and after I releaſe to the Feoffee; 
this is a good releaſe, and hereby the rent is extint; And if two 
coparcenors beof arent , and one of them take the terretenant to 
nas es and afcer either of them releaſe : theſe releaſes will be 
good. 
. [fone diſleiſe. me.of land, and then-grant a rent-charge our of Lit $6. 
the land,and I reciting the ſame;grant releaſe to the grantee : this 6/7 ;:e 
releaſe it ſeems-is good, and will bac meſo; as after my reencry 1 Lit 3c* 
ſhall not be able to avoid it. 

If two havetlte grant of the next advowſon or avoidance of a Co. ſuper 
Church , before it be void ong of them may releaſe to the other, ©? 


. but afterwards they cannot. 


If A make a Feoffmentin fee,pift intail,leaſe for life or years to cor. 12: 

B on condition that apon ſuch a contingentit ſhal be void : in this 7% ſl 
caſe A maybefore the condition broken, releaſe all his right inthe fy 

Jand,or releaſe the condition to B ; and this will be good to make 

theeſtate abſolute and to diſcharge the condition. So if a Feoffee 

on 


3 


Cap-19. 


_ doth excinguith the condition. But if a difſeiſor make a Feoftment 
on condition,and the difſeiſee releaſe to the Feoftee on condition ; 
howſoever this doth bar the right of the diſceiſee, yet it doth not 
diſcharge the condition. 

Where a power or authority is ſuch that doth reſpe& the be- 


Co. 1,112, 


on condition make a gifc in taile or leaſe for life, and after the 
Feoffor releaſe to the Donee or Leſſee; this is a good releaſe to 
diſcharge the condition. So if a Copy-holder ſurrender to the uſe 
of another on condition, and this is preſented to be without con- 
dition, and after the ſurrendror doth releaſe to him to whoſe uſe 


CR —_— or I PagD omg, op 


A Releaſe. 


the ſurrender vras made all his right, 8c. this is a good releaſe, and 


3-73 nefic of the Leſſor, asinthe uſuall caſes of power of revocati- 


on of uſes, when the Feoffor, &c. hath power to alter, change, 
determine or revoke the uſes being intended for his benefit, and he 
releaſe to any one that hath a Freehold in poſſeſſion, reverſion, or 


remainder, by the former: limitation : this is a good releaſe, 


Bro. Re- 
leaſe 88. 
2iH 17.29 


fticeB, R 
Mich. 17. 
ia, 


C057. *"An infant executor may releaſe a debt duly - paid unto him of 


and doth extinguiſh the power, and make the eſtates that were 
before defeafible abſoluce, and it doth ſeclude him from any 
power of alteration or revocation. But if the power be colla- 
terall,'or to the uſe of a ſtranger, and nothing to the benefit of 
him that makes the releaſe : Asif {4 make a- Feoffment to B to 
divers uſes, provided chat B ſhall revoke the uſes, and B releaſe 
to any 0n2 of them that hath a uſe, this doth not extinguiſh the 


power, as in caſe where the power isgivento A, and A dothre- 


leaſe ic. 


If a Feoffmen: be made with warranty, and the Feoffee releaſe 
the warranty; this doth extinXit. And ſo it is of other warran- 
©0.5.27, Lies, But if tenant 1n fail releaſe the warranty annexed to his eſtate 
rail, this doth nor extinguiſh the warranty. 

Any man may releaſe any debt or duty due to himſelfe. Alſo a 
man may diſcharge or releaſe any thing due, or any wrong done 
tO his wife before or after the marriage. And therefore if a tre(- 
paſs were done, or a promiſe were made to my wife before the 
marciage, I may at any time during the marriage releaſe this. So 
if any wrong be done, or obligation, ſtatute, or promiſe made to 
her alone, or to her and me together at any time during the mar. 
riage ; Talone may releaſe and diſcharge this. And if my wife be 
an executrix to any other man, I may releaſe any debt or duty due 


to the teltator. 


And if 4 legacy be givento a woman ſole to be paid at I7ichael- 


* 45 nexc,and I marry her,and I.releaſethe legacy before the day - 


it ſeems by this the legacy is gone, 


the teſtators debt. But if ke releaſe that which he doth not re- 


ceive. 


Ofa power 
of Reyocati- 
On. 


Ofa Warran: 
ty, 


Of debts and 
other duties 
perſonall. 

1 In reſpe& 
of the perſons 


Husband and 


Wite. 


Infant, 


{ Be 
: a —_— be — — — _ _ 
. 5 —_ - po re : . ky 
EEE IE oo rn 3 a 
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2. In reſpec 


the time, 


Ot actions, 


$8, What ſhall ; : 
be ſaid a Re- cy; by this meanes the ſervices are releaſed and extinR in Law. 


leaſe in law. 


OQ: not. And 


Þo t& 


Ot a ſcigniory. 
O! arightto 


land, 


A Releaſe. : Cap. = 1 


mw it is a Yoid releaſe. And regularly the releaſe of an Infant is 
void. | 
An executor before probat of the Will may releaſe a debt or du- Fre ack 
ty due to the teſtator; and this releaſe is good to bar him. 
A future or contingent promiſe may bereleaſed and diſcharged SS. Ja. 
before the contingent happen. = 
A debt on anobligation or rent may alſo be releaſed before the 
day of payment as well as after, but notby the ſame words. And 
therefore if one promiſe to.7 & that upon the ſurrender of 7 $ he 


will pay him an hundred and ten pound, and after the promiſe and 
' before the ſurrender he releaſe this debt ; this doth diſcharge 


the debt. But if che promiſe be that if the ſurrendree ſhall ſell the 


land, and ſhall have five hundred pound, that then he ſhall pay.the 


ſurrendror an hundred pound more, and the ſurrendror before 

ſale releaſe this ſum ; this is no diſcharge of it. And yet a releaſe 

of the promile is a difcharge of it, And if £7 promiſe to me, #16: 

that if 71S doe not payto me an hundred pound 1 Ofebris, that Bciſco ver 

he doth owe me, that e willpay me the hundred pound 1 No- vHeires, 

vembris , and I 10 Septembre releaſe to him this debt, or all aci- 

ons and demands ; in this caſe this releaſe is not good to diſcharge 

this promiſe. But by 'a releaſe of the promiſe, the ſame is dil- 

charged. SEEM 
If a man releaſe to another all ations, and doe not ſay fur: leak: z9. 

ther which he hath againſt him ; this is as good a releaſe as if 


theſe words were inſerted , 2x04 neceſſarig [ubintelligitur non 


| aceſt, | 


And all theſe releaſes muſt be made by apt words,and ſuch as law ©2? 5? 
ſhall judge ſufficient for that purpoſe. ; 

And in all theſe caſes care muſt be had there be no miſtakes : for [9 1 
miſtakes will make releaſes and confirmations void as well as other 58. 
grants; And therefore if e 4 make a releaſe to B inthis manner : 

Noverits, &c. me Ade Bremiſiſſe, &c. B omnes aftiones qnas 
idems B habet verſus A, whereas it ſhould be q#4s ideas A haber 
verſus B : this releaſe is void. 


If there be Lord and tenant, and the Lord purchaſe the tenan- Cope 
And if the Lord diſſeiſe his tenant, and make a Feoffment 
in Fee by deed or without deed : this is a releaſe in law of the Seig- 
morys En 

If a difeiſee diſſeiſe the heire of the defſeiſor, and make a Feoff- C0. 1dem. 
ment with or without a deed : thisis a releaſe in Fee in Law of the 


" right. And ifhe makea leaſe for life,this isa releaſe in Law of the 


-ighr, ſo long as the leaſe doch laſt, - 
I 


a. 


CI 


6.11» 


til 


'S> 


Cap:19 A Reledſe: 

Co. ſuper If a creditor;as an obligee, or the like, make a debtor, as the 

4 $13 obligor,&c. his executor;by this means the ation is releaſed by a&t 

2:5, 42+ of law,and yet the dutie remains till, for the executor may retain. 
ſo much of the goods of the teftator; And if the creditor be a. 
woman , and ſhe marrie with the debtor ; by this the debt is re- 
leaſed in Law. And if there be two obligees or debtees , and one 
of them being a woman , | is married to the obligor ; this isa/re- 
leaſe in law of the debr, albeit the creditor be an infant. | | 

M zo & But if there be a woman executrix to the debtee, and (he take 

23. - Che debtorto the husbandgthis is no releaſe in law. 

adjadges Andif an obligor be made adminiſtrator of the goods —_ 

FORTRON chattels of the obligee;this 1 15-n0 GI in law. HH 

Where livers join in any ſie or -a&jon to recover any. perſo- 

Co.cr.S- nallthing of which they are to-havethe joint benefit or intereſt 

Releaſes3s When the law doth not compel themito join, there the releaſe of 

3 Wy. one of them ſhall barr all the reſt. And therefore if two men Join 

<.3z ' inan ation df debt, -treſpaſs, 'or the like ,-and-one of them alone! 
doth releaſe' to the defendant ; this. is abzrr to the other ide: 
tifs alſo. Soif aftature or an obligation be made:to two or: 
more, and one of them releaſe it to the conuſor or obligor.; this: 
is a diſcharge of the whole duty, and abarr to the re!t, ſothar: 
they can makeno uſe of 'the ſtatute or obligation. But: if divers 
be chargedinan action, and they for the diſcharge: of :them-: 
ſelves onely j join in a fuir or aRion , where alſo they can doe no 
otherwiſe, beins compelled by law-to join; in' this caſe: the 
releaſe of one of them ſhall not hurt the others. And therefore 
if divers join ina writ of 'Etror, Arttaint, or Andita querela, and 
one of them releaſe'to the defendant in the-writ;;- this wilt not. 
bart the reſt oftheir remedy, but they mayigo on ;ntheir ſuit not-: 
withſtanding, | 

_ If there be two or more executors, and one of them alone'r re- 
2 7-4 leaſe a debt'or Unty:to the teſtator before judgement had ina ſuit, 

had by all the executors againſt the debtor, this will barr all the 
reſt, But otherwiſe it ſeems it is afrer judgement had. 

” If a writ of watd be brought by two, andone of them pleaſe: 
cope this ſhall not barr his companion , but ſhall enure to his benefir, 
li: for hereby he ſhall have the whole ward. 

- 454g A 'releaſe made'to the- tenant intail, or- for life of the riphe 
Lit.275, to the-land,, ſhall avail and enure to hit that hath: a reverſi- 
1072 onor remainder in deed. And ſo 2 converſo. Areleaſe' madeto 


him that hath a remainder or reverſion will avail -and enure to 
the benefit of him that hath the eſtate tail for life , or years pre- 
cedenr, As if a difſeiſor make a leaſe for life , and the diſleiſee 


[En 


@ S 
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Executcr. 
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I A Releaſes _ ' 
-.  « releife to the tenant for life ; this ſhallenure to the Diſſeiſor, So. 
---* if he of atenant for life make a leaſe for life,the remainder for life , 
-*. + the remainder in tail, the remainder in fee, and the Diſseiſee 0r 
firſt leſsor doth releaſe all his right to any of them in remainder; 
this ſhall enure unto, and benefit all the reſt. And if the husband 
make a leaſe of his wives land to one for life , the remainder to a- 
nother in fee, andthe wife after his death doth releaſe all her 
right '7 the land to him in remainder: this ſhall enure to the leſlee 
for life. | | 

If a diſſeiſor make a leaſe for life, andthe diſſeiſee releaſe all his c, Gow 
right to the tenant for life ; this ſhail enure to the benetic of the Lic, 275. 
difleiſor. Butif the difleiſee releaſe no more to the tenant for life 
bur all actions : this releaſe will not benefit him in remainder or 
reverſion after the death of the tenant for life. 

If a difleifor make a Feoffment to two in fee,and the difſeifee re- |; <.o 
leaſe to one of the Feoffees, this ſhall enure to both. 47% 

If tenant in tail be difleiſed by twogand he releaſe to one of them, <, fiper 
 this-ſhallenvre to both. But if the Kings tenant be difſeiſed by Lit. 76. 
ew6,and he releaſe to one of them ;. this ſhall not enure to the 0- 
ther. So if two jointenants make a leaſe for life, and then diſleiſe 
the tenant for life,and he releaſe to one of them ; in this caſe his 
companion ſhall have no benefit by it. 

If tenant in Fee ſimple be. difſeiſed by two, or two doe abate or ric; 

intrude; and he doth releaſe to one of them ; the other thall 4725" 
have no benefit by this, Bur if tenant for life doe after a diſſeiſin 
doneto him, releaſe to one of the difleiſors ; this ſhall enure to 
both. | | 

And if two difleiſors be, and they make a leaſe for life, or co.ruper 

yeares, and after the diflejſee doth releaſe to one of, the difleiſors, Lit 276: 
this-ſhall enure to them both, and to the benefit of the leflte for 
life alſo. | 

And if leflee for years be ouſted, and he in reverſion difſeiſed, 
and the leſſee releaſe to the difſeiſor ; the term of yeares is here- 

by extin& , and the diſleiſce may take advantage of it and enter 
preſently. *; | 

Burif two jointenants in fee be diſſeiſed by two difleiſors, and 
one of the difſeiſees releaſe to one of the difleiſors all his right ; 
this ſhall enure to the other, for this extendeth but to a moity. 

If a releaſe be'made by a woman of her dower. to the Guardian co, ſuper 
in Chivalry; this ſhall enuce to the heir , and he may take advan- **** 
rage of it. © 5.) | 

If tenant for life be diſſeiſed by two, and hee in the reverſion _ ;.,., 
and the tenant for life join in a releaſe to one of the difſeiſors ; Lir. 276. | 
this ſhall not enure co the other, But if they doe ſeverally re- 
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Cap.19. OE, 
leaſe their ſeverall rights, their ſeverall releaſes ſhall enure tobot}; 


Cov 1dems 


Co, ſuper 


Lit, 299, 
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A Releaſe. 


the difſeiſors. | 

If mortgage upon condition after the condition broken be 
diſleiſed by two , and the mortgagor that hath the title of entry, 
doth releaſe to the one diſſeiſor ; this ſhall enure to both: And 
likelaw is foran-entry for mortmain, or a conſent to raviſhment, 
&C. 

If there be Lord and two jointenants , and the Lord releaſe to 
one of them ; this ſhall avail his companion. 

If Tenant in Fee ſimple make a Feoftment in Fee, and aſter the 


' Lord releaſe to the Feoffor , this ſhall not enure to the Feoffee to 


extinguiſh the Seigniory, But if he releaſe tothe Feoffee, this 


* ſhall enureto the Feoffor to extinguiſh the Seigniory, 


Co. ſuper 


Lit, 279, 


Co. ſuper 
Lit 267z 


Co. ſuper 
267, 


Co BELLO 
ſuper Lit. 
232.Lir, 

Set 176, 


Dier 319. 
Co, ſuper 
Lit. 293. 


- . If there be Lord and tenant , and the tenant make a leaſe for 
life, the remainderin Fee, and the Lord releaſe to the tenant for 
life ; the rent is hereby wholly extinguiſhed, and he in remainder 
ſhall take advantage of it , as when the heire of a difſeiſor is dif- 
ſeiſed, and the difſeifor makes a leaſe for life, the remainder in Fee, 
and the firſt difſeiſee doth releaſe to the tenant for life ; this ſhall 
enure by way of extinguiſhment to himin remainder, viz, to ite 
leſlee for life firſt, and after to him remainder. 

If two tenants in common of land grant a rent of forty ſhil- 
lings out of it., and the grantee releaſe to one of them ; this (ball 
not enure to the other. But if one be tenant for life of lands the 
reverſion in fee to another, and they joya in the grant. of a rent 
out ofthe lands, and the grantee releaſe either to the tenant for 
life, orto him in reverſion; this ſhall enure to the other, and ex- 
tin&tche whole rent. | 

If two men gain an advowſon by uſurpation, and the right 
Patron releaſe to one of them; this releaſe ſhall ennre to them 
both, 

If two be bound jointly and ſeverally in any Obligation , or.o- 
ther ſpecialty, and the obligee, &c.-releaſe to one of them ; this 
ſhall enure to diſcharge the other alſo, if it be a good: releaſe as to 
him that makes it, Bur otherwiſe it is in caſe of a releaſe made by 
the King. | 

And if two do a treſpaſſe to another together; and he to whom 


it is made doth releaſe it to one of them ; this ſhall enure to diſ- 


charge the other. . 
If husband and wife, and 7 purchaſe to them and their heirs 


Prerogative, 


The Husband 


of the tusband, and after 7 S releaſe all his right in the land to the 3nd wite. 


76.14 He husband ; the wife ſhall have no benefit by this, bat it ſhall enure 


to the husband alone. | 


And if there be two women joint diſſeiſerefles, and the one take 
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A Releaſe. | Cap. 9 
a husband, and the difſeiſee releaſe to the other ;: inthis caſe the 
husband and wife ſhall tzke no benefit by this. And if the diſſeifee 
releaſe to the husband,this ſhall enure to him: and his wife and the 
other woman. | p 
And if one that hatha rent out of my wives land releaſe it to 
me and my heirs ; this thall enure by way of extinguiſhment, and 
my Wife will have advantage of it. And yet if_ the words be 
[grant and releaſe] the rent to the husband and his heirs, in this 
caſe the husband may take as a grant if he will. | 
But here note iu all theſe caſes of releaſes, when one man will Co.fuper 
take advantage of a releaſe made to another, he muſt have the re- 233* 
leaſe to ſhew and plead. 
1f I be difleiſed,and I releaſe to the difleiſorall aQtions I have or £21" 5 
may-have againſt him ; this is but perſonall, and ſhall notbe ex 
poundedro bar my heir after my death of his remedy, neither will 
it bar me of my remedy againſt his heir afcer his death- 
$0 if I deliver goods to another, and afterwards I releaſe to him 
all acions,and then he die : by this I am not barred ſo, but I may 
ſue his executors. | | Cy 
See more 1n { 6nfirmation,chap.18, Namb.7. 
2. Tn reſpe& A releaſe of all ations without any more words,is better then 4g _ 
of the thing a releaſe Of all actions reall onely, or a releaſe of all actions perſo. Kelw.14z. 
releaſed. nall onely : For by a releaſe of aftions,or a releaſe of all manner of £2 *** 


; Lit. 286: 
Ofall aQions, 1 Rjons without more words,are releaſed and diſcharged, all reall, 290,293. 
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perſonall and mixt ations then depending,and all cauſes of ſait for 237 


ſe&. 492; 
any reall or perſonall thing : as Appeals for the death of an ance- 505150, 


ſtor, Conſpiracies, (uits by Scire facias to have execution of a $1261? 
judgement,detinue for charters. 39. 

And if two conſpire to indite me, and Ireleaſeto them all a&i- 
ons, and after they goe on with their conſpiracy ; by this releaſe 1 
am barred to doe any thing againſt them, By this releaſe alſo of all 
acions,a debt due to be paid upon a Statute or an obligation at a 
day to come,albeit the releaſe be before theday is diſcharged, and 
by this alſo the ſtatute it ſelfe if it be at any time before execution 
is diſcharged. 

And if one be to pay forty pound at four dayes, and ſome of the 
dayes are paſt, and ſome to come, and the debtee make ſuch a re- 
leaſe ; by this the whole debt is diſcharged. | 

*Alſo in a Sc:re facias upon a Fine or a Judgement, this releaſe is 
' a $ood plea in Bar. OS 

But this releafe of all aRions will not diſcharge Executions, or 
barre a man of taking out of Executions, except it bee where ir 
muſt bee done by Scire facias. Neither will it diſcharge or 
bac a.man of ſuits by Audita Querela » Or Writ of Error to. re- 


verſe 


uper 
232, 


LoÞ Fl 
L.C.t 
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Lit.SeQ. 
496,497* 


Co. ſuper 
Lit, 292. 
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verſe an erroneous judgement, neither will it diſcharge covenants 
before they be broken , nor will it diſcharge any thing for which 
the leſſor had no cauſe of aRion atthe time of the releaſe made, 
as ifa woman have title of dower, and do releaſe all ations to 
him that hath the reverſion of the land after an eſtate for life 
or a man is by anaward to pay me ten pound at « day to come , 
and before the time I make ſuch a releaſe; or I make a leaſe 
rendring rent, or an annuity is granted to me , and before the 
rent-day, I make the leſſee or the grantor ſuch a releaſe ; in theſe 
caſes, and bya releaſe in theſe words without more, the dower, 
debt, rent,or annuity,is not diſcharged. 

And if a man have two remedies or means to come by land » as 
action and entry, or by goods, as action and ſeiſure , or the 
like; in this caſe by a releaſe of all aRions he doth not bar him- 
ſelf of the other remedy. Er fic e conver/o. | 

And if a man doth covenant to build an houſe , or make an 
eſtate, and before the covenant broken, the covenantee doth re- 
leaſe unto him all aRions ; by this the covenant it ſelf is not diſ- 
charged. And yer after the covenant is broken, this releaſe will 
diſcharge the action of covenant given upon that breach. 


By a releaſe of all a mans right into any lands or tenements Of all right, 


without more words is releaſed and diſcharged all manner of 
rights of actionand entry the releflor hath to, inor againſt the 
land, for there is jus recuperandi,proſequendi, intrandsi, habena, 
retinendi,percipiendi, poſſtdenas, and all theſe rights, whether they 
accrue by fine, feoftment, deſcent, or otherwiſe , are extin& 
and diſcharged, ſo that if the releflee have gotten into the land of 
the releſſor by wrong, by this releaſe the wrons is diſcharged,and 
the relefſee is inthe land by good title; 

Alſo by this releaſe are diſcharged and releaſed all titles of 
dower, and titles of entry upon a condition or alienation in mort- 
main. 

And ifa woman have title of dower after an eſtate for life, and 
make ſuch a releaſe to him in reverſion, this doth barre her. By 
ſuch a releaſe alſo from the Lord to the tenant , the ſervices are 
extinct, 

But this releaſe will not bara manof a poſſibility of a right 
that he hath at the time of the releaſe, or of a right that ſhall 
deſcend- to him afterwards. And therefore if the conuſee of a 
ſtatute before execution releaſe all his right into the land to the 
terretenant + or the heir of the difſeiſec in the life-time of his fa- 
ther doe releaſe to the diſleiſor all his right; theſe releaſes 
doe not barre them, Nor will this releaſe barre a man of an Andita 
aerela, and ſuch like things.” And yet if the tenantina reall 
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A Releaſe. -  Chap;y g 
a&tion 3frer the demandant hath recovered the land, releaſe. to _ 

him all his right in the land g this doth bar him of a writ of /Er- 

ror for any error in the proceedingin that fair. 

And if there be Lord and Tenant by Fealty and Rent, and:the - Co fuper 
Lord by his deed reciting the tenure, doth releaſe all his rightin 30% 
the land,faving kis ſaid rent; by this releaſe the right of the ſeig- 
niory, ſave onely of che ſeignory of the Rent and Fealty,is extin&. 

And if the Lord releaſe to his Tenant all his right to the land and 
ſeigniory, /alve ſbi dominio ſno,&c.hereby the ſervices onely, not 
the tenure is extint; i OS! , 

And if one have a rent-charge out of my land , and make ſuch pe, ce4 
a releaſe of all his right to the land to me thatam the terretenant #44+ 
without exception of the rent ; hereby the rent- is excin&t and 
Sone for ever. | 

By a releaſe of all a mans title into lands or tenements with- ,,., 
out more words i5 releaſed, and diſcharged as much as is releaſed 6,7,8.Co: 
by the releaſe of . all amans right, and both theſe releaſes have eo gy 
the like operation : For howlſoever title ſtritly and properly is 
where aman hath lawfall cauſe of entry: into lands whereof . a- 
nother is ſeiled , For which he can have no action, yet itis com- 


* 


- monly taken' more largely, and doth include a right alſo. And 


T itulus eſt juſta cauſa poſſidendt quod noftrum eſt. 

By a releaſe of all entries or rights of entry , a man hathinto _, .. 
lands ,, without more words a manis barred of all right or power 
of entry: into thoſe lands upon any right whatſoever. Andif a 
man have-no other means to come by the land but by anentry, 
and he hath releaſed that by theſe words; he is barred for ever. 
Burif one have a double remedy, viz. a right of entry, and an 
action to recover his right by, and then releaſe all entries; by this 
he is not barred of his action; | 

By areleaſe of all action real without more words, are diſ- _. .. 
charged all reall and mixt actions then depending, and all cauſes 492,433: 
of reajl and mixt actions not depending. And therefore all cau- 495. £2 
ſes of ſuing of aſliſes, writs of entry, Pare impedit , aQions of tea 115. 
walie, and thelike, which the party hach at the time of the re- 199: 
leaſe made, are heredy diſcharged. But this releaſe will not barr 28,289. 
him that doth makeit of any cauſes of aRion that ſhall ariſe and 
accrue afterwards. "Neither will it barc him of an appeal of death 
or robbery, writ of error, or any ſuch like thing. Noe of any 
thing which a releaſe of all actions will not bar. And yet when 
land is to be reſtored or recovered by judgement ina writ of Er- 
ror;this releaſe 1s a bar to the writ of Error. Soifa judgement 


de given upon a falſe verdi& in a reall a&ion, a releaſe of all aQti- 
ons reall is.a barin an attaint.. 


By 


Chap: 19+ A Releaſe. 241 
rroReleale By a releaſe of all aRions perſonall, without more words are diſ- OfaQions per- 
fLie385, charged all perſonall aQtions then depending, and all cauſes of f9nnll. © | 
14.6. 57. perſonall ations wherein a perſonall thing only is to* be recovered, 

:z. and therefore hereby are diſcharged all cauſes of ſuing out of aQi- 
ons of debt, treſpaſſe, detinue, or the like. Alſo all mixt aRions, 
as ations of waſt, Qyare mpedit, an afliſe of novell diſſeiſin, writ 
of annuity, appeal of maihme, and the like, 
And if debt &c. or damages be recovered in a perſonall aQion 
by falſe verdi&, and the defendant bringeth a writ of attaint ; or 
if a writ of Audita ©nerela be brought by the defendant in the 
former aQtion to diſcharge him of execution ; by this releaſe the de- 
fendant in both caſes 1s barred of his ſuit. 
 fver _ Allo when by a writ of Error the plaintiffe ſhall recover or be re- 
li. 288. ſtored to any perſonall thing only , as debr, damage, or the like - 
{> as if the. plaintiffe in a perſonall aRion recover any debt &c. or 
damages, and be outlawed after judgement ; in this caſe in a writ 
of Error brought by the defendant upon the-principall judgement, 
this releaſe will barre him. But where by a writ of Error the plain- 
tiffe ſhall not be reſtored to any: perſonall or reall thing, this releaſe 
1s no barre { as ifa man be outlawed in an action perſonall by pro- 
ceſſe upon the originall, and bring a writ of Error,and then releaſe ; 
this 15 no barre to him. ; 
lit. Ifaman by wrong take or find my goods, or they be delivered 
2 #* to him, and I releaſe to him all actions perſonall;. notwithſtandin 
this releaſe, I may in this caſe take my g00ds again, albeit I be- 
barred of my ation by this releaſe, Neither is this releaſe a barre 
in an appeal of robbery or death, Neither will it barrein any caſe 
Co. ſiper where a releaſe of all actions will nor barre. Neither is it any barre 
©2725 toan action of debt brought for anannuity granted for a terme of 
years for'any arrearages that ſhall grow due after the releaſe. Nor 
for any rent or ſumme of xomine pene, when the releaſe is before the 
ſame day, or omine pene happen. Neither is it a barre in ſuch reall 
acions-wherein damages are recoverable only by the ſtatute, and 
not by the common law, as in a writ of dower, entry, ſar difſeiſir 
in le per Mordanceſter, Aile ec. * | | | 
coluper. By a releaſe of all debts without more words , are diſcharged. O' devts, 
11.22- and releaſed all debts then owing from the releſlee to the releflor 
n Qerela- upon eſpecialties, or otherwiſe, all debts due alſo upon ſtatutes. 
; And therefore 1f the conuſor himſelf , or his land, be in execution. 
for the debt, and he hath ſuch a releaſe, he muft be diſcharged : and 
+... {0 hecannot be uponareleaſe of all aQtions. | 
ker - By a releaſe of all duties without more words is a releſſor Ofcuics, 
Li.291, batred,. and the. releſſee diſcharged of all aQtions , judgements, . 


* 3X and 


Prerogatiye. 


Of Debates. 
quarrels, cCon- 


Of Covenants, 


Of Statutes. 


Of Warrantics, 


A Releaſe. Chap. I 9, 
and executions, alſo of all obligations. And if the body of a man 
bein execution, and the plaintiffe make him ſuch a releaſe ; here- 

| by he ſhall bediſcharged of execution, becauſe the duty it ſelfe Co 
is diſcharged. And if there be rent or ſervices behind to the Lord 
from his tenant, and the Lord make ſuch a releaſe to his tenant ; by 
this it ſeems the arrearages are releaſed, | 

This word is ſomewhat a more large extent then aQtions, for by Co. *: 31, WW: 
a releaſe of all ſuits without more words is releaſed and dilcharged ine: he 
as much as by a releaſe of all ations. And hereby alſo are dif- *'. 
charged all executions in the caſe ofa ſubjet, But in the caſe of 
the King it doth not releaſe executions. And this doth not releaſe 
a covenant before it be broken. | - 

By a releaſe of all quarrels without more words, all ations reall Cope , 
and perſonall , and all cauſes of ſuch a&ions are releaſed and dif 1;;.;/;. 
charged. So likewiſe by the releaſe of all controverſies, or by the 
releaſe of all debates, But this will not barre the releſſor of any 
cauſes of ſuit that ſhall ariſe after, and was not atthe time of the 
releaſe: as the breach of a covenant which ſhall be after, albeit 
the covenant be before, is not diſcharged hereby. 

_ By a releaſe of all covenants without more words all cove- Co. !. 11 

nants then broken and all that ſhall be after broken that were then fave Lhe 

made and in being are diſcharged, 2 deſtruir medium deſtruit *9% 
aem. 

And therefore if a leſſee doe covenant to leave a houſe leaſed to AdjudgeHl 
him at the end of the terme as it was at the beginning of the terme, Hancock 
and the leflor before the end of the terme releaſe to the leſſee all ca 
covenants ; this doth diſcharge theccovenant. But this releaſe doth 
diſcharge nothing elſe but covenants. 

By a relcaſe of all Statutes from the conuſee to the terretenant ©9937 

without more words the Statute is diſcharged, And yet if he releaſe 
all his right in the land of the conuſor; this will not diſcharge 
the land of execution. - 7 
By a releaſe of all errors and writs of error, all errors and writs ©*:74" 
of error and that before they be brought are extin& and diſcharged. 53. 
Andif a man be outlawed in a perſonall a&ion by. procefſe upon 
originall, and make ſuch a releaſe ; this will barre him. | 
By a releaſe of all warranties or covenants reall, all warranties [x 
then made and being are for ever diſcharged. | 
By a releaſe of all legacies without-more words, a man doth 5% ord 
barre himſelfe of all the legacies given | him 5 preſenti or f#- co. fupe 
tro, ſothatif he be to have a legacy at 24; yeares old and at 7" 
21. yeares of ape he releaſe to the executor all legacies or this le- 
Sacy in particular ; this isa barre to him of this legacy for pit 
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And yeta releaſe of all demands in this caſe is no diſcharge of this 
EREAT ooo fog TE SHLD ER-200M0TJ 2) /{ IngtD) 
By a releaſe of rent the rent is extin&tand diſcharged whether the Of Rent, 
day of payment be come or not, But a'releaſe'of all actions will.n6c 
diſcharge a rent before the day, of payment come, 7 {+4 
By a.releafe of all promiſes or Aſzmpſits withoitmorewords, a of promiſcs. 


piſcoe ver, MAN Ay bar himſelf of a contingent or. future thingthatby other 


Heres» 
(9.10.51, 


words could not be releaſed, -as1f a man promiſe to :me that if 7 $ 
do not pay me one hundred pound.the tenth of 24arch nextthat he 
will pay it me the twentieth of that moneth, and before the tune I 
releaſe him to all ations and demands, this will not diſcharge the 
promiſe. But if I releaſe to him all promiſes, this will bar me. Er 
fic de ſimilibus. | LL 1 Foote $02 1 


lirS&.507 = By a releaſe of all Judgements: without: more- words is hee. that Of Judgements, 
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maketh it barred of the effe&,of any Judgement he hath againſt the ©? Execurions, 
Releſlee, for if execution be not taken out he ts now barred of it. 
And ifthe Releſlee, or his land, &c. be in execution he. and it ſhall 
be diſcharged thereof by Azaita Querela. And by a releaſe: of all 
executions without more words, a manis barred of' taking or ha- 
ving out ofany execution uponany Judgement either before Sczre 
facias or after. But if after execution bee made by Capias ad Audita Querela, 
Stat. Elegit , or fieri facias the Plaintiffe releaſe to the Defen- 
dant all Executions, hee cannot plead ſuch a releaſe but hee muſt 
have at Azdita - 2 zerela, and. that he may have to diſcharge him 
of Execution, | | 
_ By a releaſe of all appeales,are diſcharged all appeales of felony, Ot Appeales. 
of death, of robbery, of rape, of burning, of larceny depending,and 
all cauſes notiyet moved alſo. tres 6704 
By this releaſe of all adyantages, it ſeems actions of debtupon ac- Of Adrantages. 
count are diſcharged. ent e RETN TRL CRE. 
By a Releaſe of-all Conſpiractes , all Conſpiracies paſt are Of Conſpiracies, 
diſcharged, and ſuch alſo as are onely-begunne and ſhall bee pro- 
ſecuted and perfected after the releaſe, are likewiſe hereby dif- 
charged, | 
By a releaſe of all forgexies before publication the forgery is diſ- Of Forgeries, 
charged but not the publication,and therefore the releſſor may take 
his remedy for that notwithſtanding, | 
A releaſe of all demands is the beſt releaſe of all, and this of n.,anas 
word is the moſt effetuall word of all, and doth in deed: or Claimes. 
include and comprehend within-it-moſt of all the releaſes be- 
fore. By a releaſe therefore of all demands without more words 
are releaſed all Rights and Titles to Land, warranties, conditi- 
ons annexed to Eſtates before they bee broken or performed and 
after they bee broken, Alſo by this releaſe, are releaſed and diſ- 
Z 4 charged 
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if Tha 344 A Releaſe. Chap. 15, 
i hi charged all Statutes, Obligations, 'ContraQs, Recogniſances, Co- 
[ [2M08, 45 venants, Rents,Commons, and the like. Alſo all manner of aQions, 
8 Bil 193 © - -realland perſonall, Appeales, Debts, Duties. Alfo all manner of 
MRRE THE | 'F |  Judgements, Executions. Alſo all Annuities, and Arrearages of An- 
| | Wi} 11h nuities and Rents. And therefore if a man have a title of entry by 
[I PH f : | force of'a condition, &c. or a right of entry into any lands ; by ſuch 
i Eh: "BY! 'a releaſe: the right and title: is gone. And-if a-man haye a rent- 
| wil ! ſervice, rent=charge, eſtovers, or other profit to be taken out of the 
1 30-0 


| Þ landi; by ſuch a releaſe to the.tenant of the land it is diſcharged and 
t np! | | extinaq, L - | 
4 


And therefore if a termor for years grant the land by indenture Adjuag, 


[ 100 to 4 rendring 'rent, and at the end of the firſt yeare he releaſe JAY 
SAO BRIELF to the Grantee all demands ; the rent is hereby extin& during all tons cat 
[! EAT: | thetime. And a releaſe: of all claimes. it ſeems is much of theſ{ame 
10's | | nature. | | | | 
ANG But by a releaſe. of all demands or of all claimes is not releaſed co. ;-:, 
Wit! 10 any ſuch thing aswhereof a releaſe cannot be made, as a meere poſ- 
Wit [7 ſibility, or/the like... tut | TD ES FROSR $6 
1 |. -_ Neither will this releaſe diſcharge a covenant or promiſe that is ni. 4 Ju 
Wl! futute and contingent before it be in being. Nor a covenant before 7. X Ha 
Wh! 10 6. .- it is broken: and therefore if the leſſee of a houſe covenant to leave adjutge. 
Wi i i Kas well in theend of his terme as- it was in the beginnings of his 
WITHIN rerme, and before theend of the terme the Leſſar releaſe to the Leſ- 
|| FRE ſee al:demands i- this :1snobarre toian action brought for a breach 
Wk! if | of the covenant afterwards. : 
\ NWN} - Andif a man jn conſideration of a fumme of money given to m,'s Jic 


{TY him by a woman ſole affumeto her that if ſhe marry one 21 that he BAdor 


i ...__- : ſhillings outof it to onein fee, and the grantee releaſe to one of ©" 
it | I | them; this ſhall extinguiſh but twenty ſhillings, for that the grant 


RI. will pay to her after the death of J7 one hundred pound by the year WM 
{lj | if ſheſnarvive him, and ſheimary him, and the hnusband releaſe all de- 
(| "1 {4 mands and then die ; this is no barre to the duty. So if one promiſe 
LORE 2 woman that if ſhe will mary him that he will leave her worth 
RL 1 one hundred pound if ſhe doe ſurvive him, and before the mariage 
| WIP ſhe releaſe to him all ations and demands ; this doth not diſcharge 
Wil the promiſe. | | 
| || Note, | _ And note: that all theſe words are-of the ſame force , 
| 1 0 | when they are joyned with .other words as when they are 
 ( {00011 08G alone. | | 
| If two tenants in. common of Jand grant a rent-charge of forty co. fue 


in judgement 'of Law'is ſeverall. - | 
| | - If one have ſeverall cauſes of ation againſt two, and make a 19H5* 
| ER BC joynt releaſe to them : this ſhall be taken to be a releaſe of all joint 

o + and ſeverall cauſes of acion. 


50. 


dude, R 
s paſc. I7, 
ac, Wor. 
dns Cale, 


'0. $9, 


I1l. 4 Jac; 
, R. Han» 
ocks Cale, 
djudge. 


Til, 6 Jac, 
| R Beicher 
2 Hudions 
Tk 


Co, ſuper 
Lit«267. 


19 H64 


Cap-19. A Releaſe. 
Bro.Re- So if an executor have ſome cauſe of aRion for himſelf, and 
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ſome for his teſtator, and he releaſe all ations, indefinitly; this 
releaſe doth diſcharge both ſorts of actions. 

If the tenancy be given to the Lord and aſtranger, and tothe 
heirs of the ſtranger, and the Lord releaſe to his companion 
all his right in the land; this ſhall enure not onely to paſſe his 
eſtate in the tenancy , bur alſo to extinguiſh his right in the Seig- 
niory. ONT ONE ak | 

If there be Lord and tenant of 'two acres, andthe Lord re- 
leaſe all his right in one of them to the tenant ; hereby the ſer- 
vices are extin& for both. Soif one have arent-charge out of 
twenty acres, andreleaſe all his right in one acre; hereby all the 
rent is extint, Andyetif A leaſe white acreto B for life ren- 
dring rent, and afterwards doth releafe part of the rent; this is 
cood only for ſuch part. ' : 

If Ib&feiſed of land in Fee , and I make a leaſe bf it to one 
for life, and after T releaſe all my right in the land for the life 
of the tenant for life, ſo as neither I nor my heirs ſhal have cla'm 
or challenge any thing or right in that land for the life of the te- 
nant for life; by this releaſe nothing is extint or diſcharged, bur 
the cauſes of ation of walte that were then, and not any cauſe 
that ſhall happen afterwards: | | | 

Tf a Statute be entred into the twentieth of April, andthe 
conuſee by a releaſe dated the ninteenth of Apri/ ( meaninp to 
except this Statute) doth releaſe all debts and demands till the 
making of the releaſe ; by this releaſe the Statute is diſcharged: 
Butif the words had been to the day of the date of the releaſe , 
COMFT AR. 

If a promiſe be of two parts, and he to whom it is made doth 
releaſe one part,it ſeems this 1s a releafe of both. * 

If A192. 7ay, enter into an obligation of Forty pound to B, 
and B 13% 7aly make a deed thus, itis agreed between B on the 
one part, and A onthe other part, that upon good conſiderati- 
ons B doth acknowledge himſelf fully ſatisfied and diſchar- 
ved of all bonds, debts or demands whatſeever from the be- 
ginning of the world tothis 'day by the ſaid A, and that hethe 
faid B isto deliver all ſuch bonds as he hath yet undelivered to 
A, except one bond of Forty pound yet unforfett, which is for the 
payment of, &c. whica was the oblipation before : 1a this caſe 
it was adjudged a $00d releaſe and diſcharge of all the bonds 
excepting that one, and that this exception ſhall goe toall the 
premiſles. 

A releaſe of aright, or an action , cannot be for a time , but 
it willbe foreverz And therefore if a releaſe be made to any 
one 
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A Releaſe: | Cap:1 9s 
oae that hath a Fee ſimple by wrong by him that hath the right | 
for one hour, one year, for life or years; this is a good releaſe 
for ever. | 

Andif the difſleiſee releaſe all his right in the land to the dif- 
ſciſor without naming his heirs, or ſetting down any time how 
long the releſlec ſhall have the land or the right of the difſeiſee 
therein : this isa good releaſe for ever , and doth make the eſtate 
of the diſſeifor good for ever, and ſo doth make a good eſtate 
in Fee ſimple without: theſe words [his heirs, &c- ] And if the 
diſletſor or his heir make a gift intail, or aleaſe for life, and the 
diſſeiſee releaſe 21l his right to the donee or leſſee for life, To have 
and to hold for life onely ; this is a good releaſe of his right for 
ever. 

But if the difleiſee doe difſeiſe the heir of the difleiſor,and make 
a leaſe for life ( which is a releaſe in law ; ) by this the right is re- 

leaſed during that time onely, Soif one Jointenant o#/ parcenor 
releaſe to the other, all his right inthe land , wichout the words 
[heirs] or any more word.: this releaſe doth give to his: compa- 
nion his whole intereſt for ever. And when the Lord, or gran- 
tee of arent, releaſe to the tenant, or terretenant generally : by 
theſe releaſes a Fee ſimple is transferred without any words of 
heirs, &c. And yetthe Lord may releaſe his ſeigniory to his 
tenant, to hold to him in tail or for life, and this ſhall be taken 
and enjoyned accordingly; But if the Lord doth releaſe the ſeigni- 
ory to his tenant without any words of heirs put in the deed, the 
ſame.is extindq, ; 

And if Ilet land to a manfor term of years, and after I releaſe 
to him all 'my right which I have in the land , without uſing any 
other words in the deed : or releafe tohim, To have and to þ 
prox for his life : in doth theſe caſes he hath an eſtate for his life 
onely: RT 

And if” I leaſe land to a man for his own life, and after releaſe 
tohim, To have and to hold for his own life : hereby he hath bur 
aneſtate for his own life. | 

But if I make a leaſe to him for anothers life, and after releaſe 
to him Habendum, to him for his own life ; by this he hath an e-- 
ſtate for hisown life. 

But if I be ſeiſed of land in Fee ſimple, and let it to another for 
life or years, and then releaſe all my right to him , To have and to 
hold to him and his heirs, hereby he hath the fee ſimple. Andif I 
releaſe all my right to him, To have and to hold, to him and the 
heirs of kis body, hereby he hath an ettate tail. 

And if one be ſeiſed in Fee of arent ſervice or charge , and |. ... 
Srant it firſt for life, and then releaſe it to the grantee; Iv 549. 
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Cap: 19+ A. Releaſe. 


hold to himzand his heires, or to him and the heires of his. bo- 
dy ; this ſhall enure to an enlargement according to the a. 
Sreement. - 
Bur if one grant a rent-charge out of his land de ove, and 
after releaſe to the grantee all his right in the rent To have 
and to hold to him in fee ſimpie or. fee taile. ; this doth not en- 
large the eſtate. Ee 
wp And if tenant in taile, or for life make a leaſe for years, 
:+.6,3 28, and afcer by deed doth releaſe all his right to the leſſee for 
yeares in poſſeſſion, to hold to him and his heires for ever ; 
this will not make the eſtate of the lefiee good for longer time 
then the life of the releſlor: , 
Co.ſluper. Tf one make a leaſe for tenne yeares the remainder for 
L1t.273» . | . WIRE 2 
ewenty yeares to another, and he in remainder releaſe all 
| his cight co the leflee for tenne yeares ; in this caſe the releſſee 
hath an eſtate for thirty yeares and no lefſe, for one leaſe for 
yeares cannot drowne in another: 
Li.Set IF I let land to a woman ſole for her life , or for yeares © 
5.6. | 
coluper And ſhe take a husband , and after I releaſe to them two to 
Lit 299 hold for their lives ; this thall enure no further then the in- 
jt tent, and in the firſt caſe he ſhall hold jointly with his wife, 
but in her right whiles ſhee doth live, and after for his owne 
life ifhe ſurvive', and in the laſt caſe they ſhall have the free-hold 
jointly. 
Collier If there be Lord and tenant by fealty and rent; and the 
7% Lord granteth the Seigniory for yeares, and the tenant at- 
rurneth, and the Lord releaſeth his Seigniory to the tenanc 
for yeares and to the tenant of the land generally; by this 
the Seigniory- is extin& for ever, and the eſtate of the leſſee 
alſo. But if the releaſe be to them and their heires ; then the | 
lefſee ſhall have the inheritance of the one moity, and the 0- 
ther is extinct, 


Temes of Tt is a diſcharge. in{Writing. of. a-ſumme of - money or other 19- Acqui- 


Mm duty which ought co be paid or done, As if one be bound to ©: We. 


pay money on. an obligation, or rent reſerved upona leaſe, 
or the like, and the party to whom the money or duty ſhould 
be paid or done upon the receipt thereof or upon ſome other 
agreement betweene them maketh a writing under his hand 
witneſſing that he is paid or otherwiſe contented and there- 
fore doth acquit and diſcharge him ofthe ſame, The which: is 
ſuch a diſcharge and barre in the law that he cannot. demand 
and recover the ſame againe contrary thereunto if the acquit- 
tance be ſhewed, | 

The. 
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A Releaſe. Cap. 19 

11. Wherea The 6bligor is not bound to pay [money vpon a ſingle bond un.. 22 Z.4. 6. 
bono, ielsthe obligee will make to him an acquitance or releaſe, Nor is nd th 

ound to pay he bownd before he hath th : And it thi 1 H.7. 15, 
money without ®© bound to pay it before he hath the acquitance, And in this caſe 32. E.4 6 
he hathan Cheobligor may.compell the obligee to make him an acquitance. 43. Oblig, 
acquittance, And ſo alſo it isincaſe of a Statute Merchant, oneis not bound to i. 
pay the money thereupon beforehe hath the acquinttance or re- 
leaſe of the plaintiff. But otherwiſe it isin caſe of an obligation 
with a condition, for there a man may averpaiment. 

And becauſe Statutes, Recogniſances and Oblipations are often 

uſed and tend to the ſtrengthening of the Common Aſſurances of 
the Kingdom, we may not in any wiſe paſs them over, but muſt 

take ſome ſarveigh of them. And firſt of a Statute, 


O— Worm o—_—_ 


_ : 
wy -- 
3 w , 
-- Pagin,. i - 4 ——z4Mf-" = LAS E 5 
ne : = np o_ = : 
- _ — gt : A * 
. K 7 bs ce _ 6 wt Sos ED \ - 
I. 2 . = pes Las fs neg ” . 
a n _ — I&< - br, ” % 
bw — —M—— NT - — ane —__ IN s - 
_=_ S> 2 A Pe. C : 6” mg renee _ 4 
—_ = _ - = -- _ FCS. > . = _ -- - _— LY b 
Sn = II — 4 Sa. —= - oy 
__ » — ne 
— Pen I En wn nn on eo = I _—_ D 4 
- _ . _—_ I” D——_— .— h - % 4 
20% & een, . 5 — ER IS. —— . NF -»>&1 ** Le 2 IH xo gtety +» . 
. ND "1 AT > at ern It of - $ * © 
p _ - _— 
EGS 5:43 5 ten 7 C6 ra 
. 
þ , bo. oo Ot 6 
IS One OE EE = 
- 


a 


> 5m 
4 6 ——_ 


was of t[t0 
197, Stat, de 
ercutort Þ 14s 
don Burne1., 
[Ed 1, 


— cy : 
4 » * PIE , GG => £ x\ Ll 
YON S4 C 'p; \ Vp \ 
w . > B.2 _ P*> <0 


Of a Statute. 


' Statute is a Bond or Obligation of Record : But this word ts r. Stacute; 
, ſometimes uſed in another ſenſe, viz. for a Decree made in Par= «Quid. 
lament, called an AR of Parliament. FELL TY20 

And of theſe Obligations there are three kindes: 1, A Statute 2» Ruoruple. 
Merchant : 2. A Statute Staple : 3. A Recognizance, The Statute Statute Mere 
Merchant, is a Bond acknowledged before one of the Clerks of the chant. «Quid. 
Statute Merchant and Mayor, and thechief Warden of the City of 
Lo;3don, or two Merchants of the ſaid City for that purpoſe aſſigned, 
or before the Mayor, chief Warden or Maſter of other Cities, as 
Tork,, Briſtol, or the like; or the Bailiff of any Borough or Vil- 
lage, or other ſufficient men for that purpoſe appointed and autho«» 
rized, Sealed with the Seal of the Debtor or Recogniſor, and of the 
King, which is of two pieces; the greater whereof is kept by the 
Mayor or chief Warden, and the lefler by the ſaid Clerk : And the 
form of it 1s thus : Novertis vc. me AB tener; C D 5m Centum 
lierts ſaluend, eidens ad Feſtum $, Mich. proxim. Et niſt fecero, con- 
ceds quod curret ſuper me & heredes meos diſtriftio & pena in Statuto 
domini Reps edito apud Weſtms., Dat. &c. And this albeit at firſt it 
was ordained" and uſed for Merchants onely, yet at this day it is and 
may be uſed and given by any others, and is become of the common 
Afurances of the Kingdom. 

The Staple doth fignifie this or that Town or City, whither the 


Statute Stanic 


| Merchants by common order and' commandment do carry their ut, 


commodities; as Wool), and the like,*to utter by the great. And the 

Statute Staple is eicher properly or improperly ſo called: That 

which is properly ſo called, is defined to be a Bond of Record ac- 
knowledged before the Mayor of the Staple in the preſence of 

one or two! Conſtables of the ſame Staple, and is ſealed with the 

Seal of the Staple, and ſometimes alſo with the Seal of the par- 

ty, the which it ſeems is not neceſlary. And this is founded' upon 

the Statute of 27 Z4.3.cap.9. and was invented, and is uſed onely 

for Merchants and Merchandizes of the fame Staple : This is of the 

ſame nature the Statute Merchant'is. That which is improperly ſo 

called, is alſo called a Recognizance, which is alſo a Bond of Re- Recogni- 
cord, teſtifying that the Recogniſor doth owe to the Recogniſee zance, «W%i/, 
a ſum of money. And of theſe there are divers kindes; for 

there is one Recognizance founded upon the Statute of 23 H. 8. 

cap. 6, The form whereof" is this: Noverit;s &c. me AB te- 

ver; C D in Centums libris ſolvend, eidem ad Feſtum S$. Mich, 

ITS __ Aa proxim, 
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A Releaſe. | Cap. I 9 
11. Wherea The o6bligor is not bound to pay [money npon a fingle bond un.. 22 £.4. 6. 
man is not leſs the obligee will make to him an acquitance or releaſe, Nor is 71. 7 
ound to pay he hownd - before he hath ch And it thi 1 H.7. 15, 
money withour © bound to pay it before he hath the acquitance, And in this caſe "has fs 
he hathan Che obligor may compell the obligee to make him an acquitance. 43. Oblig, 
acquittance, And ſo alſo it isincaſe of a Statute Merchant, oneis not bound to ww. =» 
pay the money thereupon before he hath the acquinttance or re- 
leaſe of the plaintiff. But otherwiſe it isin caſe of an obligation 
with a condition, for there a man may aver paiment. 
And becauſe Statutes, Recogniſances and Oblipations are often 
uſed and tend to the ſtrengthening of the Common Aflurances of 
the Kingdom, we may not in any wiſe paſs them over, but muſt 
take ſome ſarveigh of them. And firſt of a Statute, 
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, Of a Statute. 
fem the MN Statute is a Bond or Obligation of Record : But this word is r. Sracute; 
«vs, { JK, ſometimes uſed in another ſenſe, viz. for a Decree made in Pars «Wd. 


Aon Burnel, 


«i. Jjament, called an At of Parliament. 

And of theſe Obligations there are three kindes: 1, A Statute 2» Quoruplex. 
Merchant : 2. A Statute Staple : 3. A Recognizance, The Statute Statute Mere 
Merchant, is a Bond acknowledged before one of the Clerks of the chant <Qu1d. 

Statute Merchant and Mayor, and thechief Warden of the City of 

Lo;idon, or ewo Merchants of the ſaid City for that purpoſe aſſigned, 

or before the Mayor, chief Warden or Maſter of other Cities, as 

Tork,, Briſtol, or the like ; or the Bailiff of any Borongh or Vil- 

lage, or other ſufficient men for that purpoſe appointed and autho« : 
rized, Sealed with the Seal of the Debtor or Recogniſor, and of the 
King, which is of two pieces; the greater whereof is kept by the 
Mayor or chief Warden, andthe lefler by the ſaid Clerk : And the 
form of it 1s thus : Noverts &c. me AB tener; C D in Centum 
librts ſolvend, eidems ad Feſtum $, Mich. proxim. Et niſt fecero, con- 
cedo quod curret ſuper me & beredes meos diſtriftio & pena in Statuto 
domins Regs edito apud Weſtws. Dat. &c. And this albeit at firſt it 
was ordained'and uſed for Merchants onely, yet at this day it is and 
may be uſed and given by any others, and is become of the common 


Afurances of the Kingdom. \ 4 
1, The Stapledoth fignifie this or that Town or City, whither the "LEP EDN WIR! 
1 Merchants by common order and commandment do carry their Out, £.& WP Lil 


1:9 COMModities; as Wool), and the like,*to utter by the great. And the 
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-»x Statute Staple is eicher properly or improperly fo called: That 
4: Which is properly ſo called, is defined to be a Bond of Record ac- 
knowledged before the Mayor of the Staple in the preſence of Wt 
one or two Conſtables of the ſame Staple, and is ſealed with the Ui. 
Seal of the Staple, and ſometimes alſo with the Seal of the par- Wi 
ty, the which it ſeems is not neceſſary. And thisis founded: upon [ | 
the Statute of 27 E4.3.cap.9. and was invented, and is uſed onely | F | 
for Merchants and Merchandizes of the fame Staple : This is of the 
ſame nature the Statute Merchant'is. That which is improperly ſo 
called, is alſo called a Recognizance, which is alſo a Bond of Re- Recogni- 
cord, teſtifying that the Recogniſor doth owe to the Recogniſee zance. «Q#.!, 
a ſum of money. And of theſe there are divers kindes; for 
there is one Recognizance: founded upon the Statute of 23 H. 8. 
cap. 6 The form whereof* is this: Noverit;s &c. me A ÞB te- + Bb 
vers C D in Centum libris ſolvend, eidem ad Feſtum $. Hich, | {LINE 
— A Aa proxim, | [4 
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4 Statute 
proxim; Et | defecero in ſolutione debi. predift. volo &- a; 


quod tunc currat ſuper me hiredes & 'executores meos pana in 
Statuto Stapule debit. pro CMarchandiſes in eadem emptis recu- 
perand. ordinat. & proviſ. Dat. &c. And this 1s always to be ac- 
knowledged before the chief. Jultice of the Kings Bench, or of 
the Common Pleas in the Term time, or in their ebſence out of 
Term ,.beforc- the Mayor of the Staple; at Weſtminſter, and the 
Recorder of -the City-of Loxden for the time being. - And it is to 
be ſealed with the Seal of the Conuſor ; and with the Seal of 
the-King appointed for that purpoſe, and with. the Seal of the 
chief Jullice, Mayor and Recorder before whom itis acknowledged ; 
and they before whom it. is. taken do ſubſcribe their Names to it: 
Aud this. was ordained ; and: may-be , and; is,uſed- by Merchants, 
or_.iny other whomſoever, for payment of. Debts,” or Aſſurance: of 
other things: And this-alſo is of the. ſame. nature the Statute 
Merchant is: And both this and the two: former, are much of 
Pocket Tudg- the nature of. Judgements had upon Suits-1n the Courts of Kings Coo. 8, 1g3 
ents, Bench. and Common Pleas, and therefore they are called Pocket 
Judgements.. | 
There are alſo divers other kindes of Recognizances, that are « «wm 
taken by and acknowledged before the Lord Keeper , Maſter of 7 ys 
the Wards, Maſter of the Rolls, Maſter of the Chancery, Tuſtices ver %; 
of. the. one Bench or of the other ( ſome of which are. called Su ” 
Bails) Barons of, 'the Exchequer , Judges in their Circuits, «©. 
Juſtices of "the Peace , Sheriffs, and. others ; ſome whereof are 
by the Common Law, and ſome by certain Statutes. And a- 
monglt theſe, ſome are without Seal, and: Recorded onely, and 
ſome are ſcaled and Recorded alſo : And ſome of them are ina ſum 
certain, as the Recognizances taken in the Common Pleas for 
Bail are, and ſome of them. are incertain, as thoſe Recognt- 
Zances that are taken for Bail in the Kings Bench, which arc 
after this maner, S$; 7adiciam redditum @&c. tunc hr EP C01+ 
ceao, That the: Debt recovered againſt the Defendant ſhall bele- 
vied of my: goods and chattels, &c.; And: theſe affo are much of 
Prezogative, the nature of the former kinde. of Recognizances. And all Obli- 
gations made to the King are of. the nature, and have the force of 
a Recognizance. 
Statutes and Recognizances are. ſometimes ſingle , without any 
Defeaſance.; and ſometimes: they are. double ; z. e. With a Defea- 
fance or Condition, upon the performance whereof the ſame. areto- 
be avoided, 
@oruſor,Co- The Debtor, or he that doth enter into- the Statute or Re- 
uulee, cognizance , is called the Recogniſor , or Connſor , - and the 
Debtee, or he. to whom it. is made, is. called. the Recognile or. 
Conulee. c 
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 AStatute. 355 
To make a good Statute ar Obligation of Record , the 3. What ſhall 
form preſcribed muſt be purſued: 1. In reſpe& of the per- ge 1416 4 good 
4s. ſons before whom: And therefore, the Statute Merchant of om nog 
' Staple , or the Recognizance, founded upon the Statute of and what nar. 
23 H, $. may not be acknowledged before any others beſides Firſt, in re- 
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the perſons appointed by the Statutes. Neither may any other {p<& of thc 
; perſons be- 
Recognizance be acknowledged before any , but fuch as either . 
W : : , " fore whom it 
have power ex Officio , and by their Offices. to take them, or ;, ;cknow- 
have ſpecial Commiſſion ſo to do: And therefore a Recognt ledged. 
Zance taken:by a Conſtable is void. If. a Recognizance be 
made to the Lord Keeper and two others, and'it be acknow- 
ledged before himſelf, this is void as to him. 2. In reſpect Secondly , in 
of the maner of making and acknowledging of it: And there. © ” 4 
fore if the ſubſtantial form appointed , by the: Statutes be! not 1... 


x, Ove. | maKiNg its 
zii;zt Obſerved, it will be. void. If therefore a Statute Merchant be L 


viffus Aſcu 2h 


ceo 15; e-<+++11. not. ſealed with the Seal of the. Debtor , and there be not a 
x. Seal of two pieces annexed to it, this is no good Statute, net- 
ther can it take effe& as a Statute ; howbeit in-this caſe, if it 
ee ct be delivered by the party, it may take effeRt ,as an Obligation : 
36 11 But if the variance from the Statutes be onely in ſome crcum- Obligation; 
veer 15, ſtance, this will not hurt a Statute or a Recognizance. ' And 
therefore it is held , That albeit there be no time ſec for the 
payment of the money in the Statute, yet the Statute is good, 
kr. for then it is due preſently. And albeit the Statute be written 
2) with anothers hand, and not with the hand of the, Clerk of 
the Statutes or the like, yet is the Statute good enough.” And 
if a Statute Staple be not ſealed with "the Seal of the party 
that doth acknowledge it ; yet it ſeems it is good enough, 
for the Statute doth nor require it : but a Recognizance with- 
| in the Statute of 23 H. 8. cannot' be good , except the 
Seal of the party be to/it, for ſo are the words of the Sta- 
Lute, | | 
If a Recognizance or a Statute be to pay money at ſe- 
veral dayes, it is good enough, and if the Conuſor fail 
one day , Execution may be ſued of the whole S T As 
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L- THT. OIL 
+ Every Statute Staple or Merchant, not brought to the 
: Clerk of the Recognizances within four Moneths next after the 
- acknowledging, to enter a true Copy thereof , ſhall be void, 


ag1inſt all perſons, their Hetrs, Succefſors , Executors , Admin- 
ſtrators and Aſſigns onely , which- for ggod conſideration ſhall 
after the acknowledging of the ſame Statute , purchaſe the Land 
$ | vr any part lyable thereunto, or any Rent, Leaſe or Profit out 
of it, 
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356 
4. All the 
proceedings 
upon a Sta- 
tute or Re- 
COgnizance 
and the man» 


cr and order thereupon, much liketo the proceeding and execution upon a Judge- 
of Execution ment : And therefore the Conuſee may , if he pleaſe , bring an Drir io 
 Aftion of Debt upon a Statute, and wave all other proceeding ; or <4. 


thereupon, 


Cerbiorare, 


{,4þ185, 


Extenal F1- 
If, uid, 


A Statute. | Cad 

The proceedings upon a Statute or Recognizance , to have tin.uca, 
the fruit and effec thereof, is not like to the proceedings in other 2%, 

caſes of Suits upon Obligations and the like, to reduce them to B».5m 
Judgement , but as they are in their own nature much like to *« 4: 
the nature of a Judgement , ſo is the proceeding and execution wrm, 


7 Ed 


/ ' «3.C.9, 
.N.Br, 159, 


otherwiſe, if he like not this conrſe, he [or if he be dead, his Exe- Plane 
cutor or Adminiſtrator, and if his Executor be-dead, the Executor Lage, 
of his Executor] may. as ſoon as the ſame is forfeit, have preſent <55#«. 
Execution of it after this maner : He muſt bring his Statute to th Elan, 
the Mayor and Clerk and other Officer, before whom it was ac- ref 2g 
knowledged, and there if they finde the Record of it, and the day >: 
to be paſt for the payment of the money, they are to apprehend and #516.” 
impriſon the body of the Conuſor, if he bea Lay-perſon, and canbe <-. 
found within their Jnriſdiftion ; and if he cannot be found there, 
they are to certifie the Record into the Chancery, which alſo if 

they refuſe to do, they may be compelled unto by a Certiorare : 

And if that Certificate be faulty, or execution be not done upon it 

by reaſon of the death of the Conuſee or otherwiſe, the Conuſee or 

his Executor, or Adminiſtrator, may have another Certificate : And 
thereupon, in caſe of the Statute Merchant, he ſhall have a Writ of 
(apias ont of the Chancery, direfed to the Sheriff of the.County 
where the Conulor lives, to apprehend and impriſon him (if he be 

not a Clergy-man ) and this is to be ' returned in the Common 

Pleas or Kings Bench. ' And when the Conuſor is taken, he ſhall 


£1 


havetime for a quarter of a year to make his Agreement with the 


Connſee, and to ſell his lands or goods to ſatisfie the Conuſee : And 
for that purpoſe he may ſell his lands or goods, albeit he be in pri- 
ſon; and his fale is good and Jawful: ' And if in that time he do 
not ſatishe the Conuſce, or if upon the Capias the Sheriff return 
a nn eft invents, then by another Writ ſor by divers Writs, if 
the lands or goods lie in divers counties] called an Extends Facias. 
And in the caſe of a Statute Staple, preſently after the Certificate 
into the Chancery, the Conuſee ſhall have a Writ to take his body, 
and extend his lands and govds returnable in Chancery : And this 
Writ is a Commiſſion dire&ed to the Sheriff of the County where 
the lands and goods lie, for the valuing of the ſame, whereby all 
the lands, goods and chattels of the Conuſor ſhall be appriſed and 
valued ata reaſonable 'rateby a Jury of ſivorn men, charged by the 
Sheriff for that purpoſe ; which Inquiſition ſo taken is to be returned 
by the Sheriff, and thereupon the Jands, goods and chattels are to 
vetaken into the Sheriffs hands, and by him to be a of 

onuſce 
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Conuſee (wkich the Sheriff may do if he' will wichout any writ) © 


to hold unto the Conuſee until he be ſatisfied his debt and dantages. 
And if the Sheriff refuſe ſo to. do, the Conuſee ſhall have a Writ 
out of the Chancery called a Zjberate, to-compel him todeliver to 
the Conuſee the lands, goods, and chattels, fo found by Tnquiſition), 7%7:tz 
and taken into his hands upon the-Extent,, which the 'Sheriffneed XV 
not to. return : * Oc the Conuſee may enter upon the land: himſelf, 
and take the goods out of the Sheriffs hand ; and this A of the 
Sheriff and Jury upon this Writ'is called an Extent : And if the 
Jurors or Appriiſors upon the Extend; facias, overvalue the lands of gxcend..2y;d. 
goods in favor to the Deptor , the-Conuſee- hath no remedy but by 
motion in that Court where the Writ is returnable at the return day, 
or at leaſt the-ſame Term wherein the Writ is returnable , to deſire 
that the appraifors may take the lands or goods at the rate they 
have yalued-them, in-the- fame: maner'as the Coniſee is to! have 
them. But if the Conuſce accept of the lands'and'goods from'the 
Sheriff, or ſufferthe Term to paſs wherein the Writ is returnable, 
he is t00 late, and hath no remedy at all. Andif the Appraifors 40 
undervalne the lands.or. goods. in favor to the Debtee, it ſeems the 
Conuſor hath no.remedy at all, forthe may. at afy-rime pay all or the 
reſidue of the debt and damages! unlevyed ;} and have his land 'agaiti if 
he pleaſe. And in cafe -where the Inquiſition or Extent taken and 
made, is inſufficient, as if part of the land onely be extended in the 
name. of all the lands, or it is found the Conuſor dyed ſeiſed of land, 
and it is not faid:of what eſtate, or the like , the*Conulſee ſhall have 
anewextent, and this is called a Re-extent ; andthis he'may have, , 
albeit the lands or goods bedelivered to the Connſee by a. Liberare; : 
if the Conuſee have not entred upon and accepted it; but if he once ac- 
cept it, hecan never afterhave a Re-extent : And when the Conufee 
is in poſſeflion 'of lands by ſuch an Extent as before , then is he Te- 
nant by, Statute ; and after the Conulee is. once ſerled in peace in T,, 
the lands extended , he (hall hold it until he be ſatisfied his debt , and $cacute. 
his reaſonable coſts and damages for travel, ſuit, delay, and expence. 
But it ſeems the time: ſhall not' run out nor be ſaid to begin 
until the entry of the Conuſee into the land ;; for if-the land be ex- 
tended and remain ſeven years without a Z:berate made, yet he 
may have a Liberate at the end of the ſeven years ; And afloon as 
the Conuſee ſhall be ſatisfied his debt and damage by the goods 
and chattels of the Conuſor , and by the ordinary and certain, or cx- 
traordinary ard caſual profits.of rhe land, the Conuſor (hall have 
his land again : And for that: purpoſe, if the-Conuſee refuſe to 
Sive him an account , and to yield uphis land to him the Conulſor , 
howbcit he may not enter, yet may compel the Conuſee thereun- 7enire facis 
toby a Writ called a texire facias ad-computandum, in the nature of «d Conputane 


a Scire facigs, by which the Conuſor ſhall call the Conuſee his 4% 4+ | 
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Executor. 


Age. 


E:cape, 


ecutors pr-Adminiſtrators/to/account; and if upon the 4ccompr, it 
Wt he is ſatisfied, the-Conuſor ſhall have his land kk. : 
and if it appear he is over-ſatisfied, hethall anſwer the overplus to 
the Conuſor., But the Conuſor may.not eater upon the Conuſee un« 
til hehath brought this Writ, and made. it thereupon to appear that 
the Conuſee is ſatisfied. And if in.caſe the Conuſee be dead, his Ex- 
ecutor or adminiſtrator may have execution of the Statute without 
any Scirefacies upon the ſhewing of 'the Statute and the Teſtament 
in Chancery... And if the Sheriff return. that: the Connſor is dead, the 


. execution ſhall be made. of his lands onely inthe hands of /his Heir or 
the Purchaſor-; but:if -the Heir be urider age, the-Execution cannot be 


done until he be of full age : And if the Conuſor dye in priſon , the 
Execution ſhall be of his lands,goods,and Chattels: And if the Gaoler 
that hath him in priſon ;ſuffer him to eſcape, he muſt anſiver: the 
debe;And if it fall our that the Connſee; his: Execator |, 'or Admi- 
niſtratorbe ouſted;ordiſtarbediof his Execution. by the Connſor him- 
ſelf, or any other: during! the time of the 'Extent; he may relieve 
himſclf:againſt the diſturber by Afliſe, orother Aion , as another 
inthe like caſe may dg: ; And if he be) rightfully ouſted or diſturbed 
by one|that hath: better.right, a5: by . ine thit hath a former Sta- 
tute or. the like, | or by the ARt:of God, asbythre; . water, or the like, 
in theſecaſes the Conuſee. ſhall hold: the land over after the time of 
his. extent until he be ſatisfied. * But when it is through! his own 
negle& onely that he is unſatisfied , as where the lands are delivered 
to kim by the-Zibeggte, and he after! his entry into them makea 
conditional- furrenger: of them ; as if lands of: the-value of 101. by 
the.year, be deliffred to'him in execution for 40 1. and he within 
four years make a conditional ſurrender of them to the Conuſor, 
and after he enter for the.condition broker, in this caſe he ſhall not 
hold. the land over the fouryears, for he muſt take! theprofits upon 


.. his Extent preſently ; The -proceeding! in-Exccution of the Statute 
 Saple, andthe Recognizance founded upon the Statute of 23 H.8. 


is after the ſame maner throughout as the proceeding in Execution 
of the Statnte Merchant-is, with thele differences onely; That upon :; 


the Execution of the Statute Merchant, there doth ifſueforth a (apias "_ 


againſt the body before any. Execution be to-be made' of the'lands, 
or goods, and. chattels., and the lands and goods cannot! be ex- 
tended until. a quarter of a year be paſt after the body is taken, or 
the Sherift have: returned.a z0z eft:3nventus; but upon the Execu- 
tion; of ;the: Statute/ Staple and [tho Recognizance, the body, 
goods ;. and lands-;may; be taken: together at the firſt ; this 
therefore is a more ſpeedy! remedy; then the former. Alſo upon a Sta- 
tate Merchant, one may have an Action of debt ; but otherwiſe up- 
on a. Statute Staple.; and the Capias upon 'the Statute Merchant 
may - be returnabJe}.in the Kings::Bench ,, 'or.Common-Place _ 
MIT "W-.061 | PF. nc 


(29.20, A Statutes 359 
the writ of: Execution! npot the other: 48 to be raturned! in the 
Chancery. Wd af TITEL ES 1" IN 25 76 $£.030115%6 "18 $120 £2 4Þ 
- The, proceeding upon: therother' fart. 'of:Recognizancevare- after 
another". maner z'fornpon Recognizances: at- the common: Law.,'if 

" fas. the money-be* not paid at the day, the Conuſee his''Executor 02” 
=." s. Adminiſirator'.is to. bring! a Scive: facias againſt 'the Cotuſor-; or 
wa 1:9. if he:be, deacagainſt [his heirs whemthey be full of age ;-08if: the- 
4; 5 lands the-Conuſorhadat the time:of encring into the Recoghizatice,” 
i” beſolktagaibſtthe parchaſors: of theſelands! which the Conitſor hid” 

at anytime after the Recognizance entred ito to warn *thettito | 

come 4ato- that Court whence the Scire facras' cometh ;-and' to 
| ſhewecauſe why 'Execution-ſhould''not be Uone* upon The '{aid*Re-"' 
cognizance z»andif the/party-oripatties.cadnot-befound'ts be warh- 
ed; :ox, being warned: do not appearar the tiene} or appearing ſhew*'E!cgir. 
no-cauſe why the'debt ſhoutd-not be-levyed; then the Conſe ſhall 
have.execntion of a; Moiry of his lands by:Z/egit, or if the Conii- 
ſor be living ,:of allhis goods by: Levaror Fiers-facias at hiseleMi- revari facias; 
on, but; he;cannor. have" execution of his:body"unkeſs he bring” an | 
Action of, debt npomthe- Recoghizatice j or it be by" courſt' of the! Ficri facius, 
Court, as t1sin the Kings-Bench npon # Bail)1m Which caſe' a Ca- 
piac otivlte: 07 1 S5 205 72 OTSNOn 00.127 7299100 3% 2205 nn 

The. proceeding againſt the: Suretics! in- Statutes ſhalk be as the ALES 
' proceeding againſt the Principal ; but in caſe where there are'moye.- "Oe: 
ables of the Principal: ro fatisfie' the debr;-rhe' Surety (asit\ſeens). 
(hallngebecharped.. 52 100 Ot nt out hn TO! 
. When a mandothenter into a Statute or Retognizance, the land- - w1 

' of the Conuſor is not. the debtor, but the body; and the land'is ly- ins Urs 

able onely in reſpe& that it was in the hands of the Comifor at the ſubje& and 
time of acknowledging; of the Statute; or after; and the land: is liable ro exe= 
not charged-withthe-debt, but chargeably-onely at the cleftion of curion upon 
the Conuſee, but the perfon'is charged, and the land is chargeable ner ty 
in reſpec of the. perſon , andinot the perſon in reſpeR of the land. .,,,c? ang 
And therefore albeit the Conuſor alien- his land to another,” yet he when, ang» 
remains debtor: ſtill:,- and; his: body and his goods ſhall be taken how ; Aud 
in cxecution; and: yet. when: execution-is ſued upon the-land; the 2** 30r- 
land ischarged and becomedebfor 'alſo, 


C 


(,api48. 


.;.. EXecutor, or". Adminiſtrator, .is lyable to execution and may be P2*vte Pd 


+4». all the demeſn. and:copyhold lands, tenements, and hereditaments, («lycs. 

"vc. COrporeal and incorporeal of the Connſor that are'/grantable over, - 

»«-. 0. a$ his Manors, Mefſuages ,. Lands.,, Meadows, Paſtures, Woods, 

7. Rents, Commons, Tythes,. Advowſons and the like : alſo all his 
goods and chattels , as leaſes: for years, - wardhips', emblements, 
cattel, houſhold-ſtuff,, and the like ;-are* lyable to execution upon 

aca Aro» Wants $29 


>< 


Firſt, in re- 


:a.-rr. The body of the Conuforthimſelf, but notthe body of his Heir, ſp-& of the 
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A Statute. Capae 
a Statute. * And therefore if a_man make-a leaſe for life, or * > 3: 
years, and after enter into a Statute, or Recognizance'; this rever. 
fion' cum acciaerir ſhall be ſubjet to; rexecution , and the Conufor 
cannot (as it- ſeems) by any fale thereof prevent it,” And yet 
the contrary hath been held for law, Zire. Broo, Seft. 227. * And * 5; 64 
if one make a feoffment in-fee-, or leaſe- for life , reſerving a rent, 44, De 
this, rent is. extendable and the Conufee may diſtrain for it,” i So i tiny 
if the leaſſee for life make a leaſe for years rendringa rent, and'then ps. 
the leafſee for life enter into-a Statute ;- this 'rent is ſubje& to ex- © * * 


" Doa, 
3.B 


* ecutiqn,-and it ſeems: the Conuſee may bring'an Afton of debt 


againſt the leaſſee for years for it, * And albeit the rent become * © 13 
extint by the purchaſe of the Conuſor 'or otherwiſe, yet as to the 
Connfee it,ſhall be: ſaid:;:to beitn:effe-and: ſubje& to execution ſtill. 


| And therefore if a rent be. granted unto me for my life after-the 


death of my wife, and: after I doacknowledge a Statute, and then 
my. wife die,,and; then I releaſe the rent to the Terre-tenant ; 
this rent ſhall.be lyable tq execution. But», Annuities,” Offices in | | 


truſt, Seigniories in! Franckalmoign , Homage ,/ Fealty,,'Rights\, pe i. 


37 4. Don. Y 


Things. in Aion, and ſach like things arenot-lyable to execution 5: 5. <. 


| ; p ene F wig 2 59 I's 
upon Statutes: or Recognizances. © Alſo a remainder in tail, or 


in fee, after an eſtate tail in poſſeition, is not lyable to execution in 
theſe caſes , except-it happen to come into the poſſeſſion of the 
Conulor.: - -- -.:--- Te | 4 


The lands, tenements and hereditaments that are Copihold,, al. &,"* 


Second, in re- heit the Conuſor hgve the fee-fimple of them , yet are ſubjeR to 5,54 


ſpect of the 


citate,proper- 


execution, -Onely for the life of rhe Conuſor ;” but his demeſn lands 57.2 * 


ty and polſeſ- Wherein he hath an ſtate in fee-ſimple, are lyable to execution for 2, 


ton of the co- CVET 1f; need. require, 


I, G6Y- ſs. H, 
7, 22. Þreo. 


» o » . 


nuſor in te The lands the Conuſor- batlr in joyntenancy with another, are &."" 


things. 


_ 


ſabjet to execution! during the life of ' the Conuſor arid no lon- 
ger; for after his death the ſurviving jointenant ſhall have all ; but 
if the Conuſor furvive his companion, then all the land ſhall de 
ſabjeR. to execution :. and the lands the Conuſor hath-as tenant in 
tail, are lyable to execution onely during the. life of: him being the 
tenant in. tail ; for afterwards they ſhalſ-go- to. his iſſue in tail. 
And yet if the tenant in tail after che: hath-entred into a- Statute, 
ſuffer a recovery of the land intailed,/ in this caſe the land ſhall 'be 
ſubject to execution as if it were fee-ſimple land. And the lands 
the Conofor hath in the right of his wife, ſhall be charged and ſub- 
je& to execution, onely during the lives. of the husband and wife 


' together, and no longer. 


If. a feoffment--be made in condition to make an eſtate to ano- Linl, 6 
ther by a day of the ſame land, and before the day the feoffee en- 
ter into a Statute or a recognizance ; this land ſhall be ſubject un- 
ro.cxecutiqn until, the. feoftor. Re-enter, for: the breach of the con-- 
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: A Statute. 

If one be diſkiſed of land, and then enter into a Statute ; this 
{and ſhall not be ſubjeR ro execution: and yet if the Connſor do 
after recover the land by entry or Action, it ſhall be lyable to ex- 
ecution. | 

The goods and chattels whereof the Conuſor is ſolely poſſeſkd, 
and poſkſſed in his own right ; and the goods and chattels of which 
he is joyntly poſſeſſed with another; and the goods and chattels 
he hath in the right of his wife, are lyable to execution, But the 
goods or chattels that he or his. wife hath as Executor or Execu- 
trix to another, or as pledged onely, it ſeems are not ſubje& to ex-, 
ecution. And if the Conuſor deliver goods to another to deliver over 
to 1S; theſe goods before they be delivered over are lyable to 
execution. And if he have leaſes for years in the right. of his 
wife, and die before execution be done, .it feems thele leaſes are 
lyable to Execution. S2d qzere. But if the*Conuſor have goods 
in his. cuſtody of another mans, or have goods he hath diſtrained 
in the nature of a diſtreſs, theſe are not lyable to-execution, 

All the lands, tenements and hereditaments which the Connſor 
had at the time of the Statute or Recognizance entred into or at 
any time after, into whoſe hands by what means ſoever the ſame 
are betide and. come at the time of execution , are ſubjec and li- 
able to the execution. But the lands the Conuſor had: and did 


put away before the time of the Statute or Recognizance entred 
into, are not lyable to execution. 


. And all the goods and chattels 
the Conuſor hath and are found in his hands at the time when 
the execntion.is to be-made by the Extend; facias, are lyable to the 


. execution, But the goods and chattels he had and did Boxa fide 


do away before the time of. execution done , are not lyable to the 
execution, | ves 

And of all theſe things before ſubjeR to execution, the Convuſee 
may take all or part at his pleaſure. And therefore if the Conuſor 
have ſold his lands to divers perſons; or have ſold ſome of his lands 
to divers .perſons, or: to one man, and keep the reſt in his hands, 
or it deſcend to his heir ; the: Conuſce. may ſue execution upon 
the lands in either of their hands. at his EleRtion ; fo that if the 
Cogniſee after the Statute entred into and before execution, purs 
chaſe part of the land of the cognifor , he may notwithſtanding 
have execution upon the reſidue in the hands of the Conuſor, or 1n 
the hands of his heir; and yet fo: that in ſome of theſe caſes his 
execution may beafterwards avoided, and he compelled to ſue ex- 
ecution again. 

The. Conuſee upon other Recognizances ſhall have the ſame 
things in execution as a man ſhall have after a Jndgement 1a 4 
Suit in the Kings-Bench or Common-Pleas by Fier; facias , or 
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6s. Where a 
man ſhall 
have a Rec- 
EXtCNt Or new 
Execution, 
and where not 


__ 


A Statute. Capo WIG! 
of his lands, and all his chattels, beſides the Cattel of his plow and 
;mplements of husbandry. But in theſe cafes he cannot take the 
body of the Conuſor in execution, unleſs it be upon 'a new Suit, 

or in caſe of Bail in the Kings- Bench, - : 

Howlſoever by the Common-Jaw after a full and perfef execu-.,,..., 

tion had by extent returned _and- of record, there ſhall never be any * *». :. 
Re-extent , yet by a ſpecial At of Parliament it is provided, That 

if after lands ec. be had in execution upon a juſt or lawful title 
wherewith all the faid lands &c; were lyable; tied or bound at ſuch 

time as they were delivered or taken in execution, they ſhall be 
taken or recovered away from him before he hath received his full 

debt and damages ; in this cafe after a Scire facias had againſt the 
Conuſor his heirs, executors, adminiſtrators or purchaſors, he (or his 
executors or adminiſtrators if he 'be dead) ſhall have a new execu- 

tion to levy the reſidue of the debt and damages then unſatisfied. 
Wherein theſe things are to be obſerved ; 1. In cafe where the c:.. -. 
Conuſee is unlawfully and wrongfully diſturbed either by the Co- »: «.-. 
nuſor or by a ſtranger, in the taking of the profits: of the- land de- lin. 29. 
livered'to him in execution ; there he may and muſt bring his 
aRion and” recover damages, and theſe damages ſhall go toward 

his ſatisfaRion ; for in this caſe and for this diſturbance he ſhall 

not hold the land a day the longer. And-where he is hindred by 

his own negle&R or act in the taking of the profits of theland, as 
where his debt is 40 l. and he hath 1ol. a year delivered to him by 
which he may ſatishe himſelf in four years, and within the time 

he make a. conditional ſurrender to the Conuſor , and: enter for 

the condition broken ; in this caſe he ſhall not hold: the land 
over, neither ſhall he have any Re-extent. And where the let or 
diſturbance is ſuch as wherein the Conuſee hath remedy given him 

by the Common-law to hold the land over after the diſturbance 
removed ; in this caſe he ſhall have no new execution nor Re-ex- 

tent within this Statute; for where the Connſee hath remedy in 
freſenti for part, or in futxro for all or part , this Statute extendeth 

not to it, And therefore where the Connſee is hindred in the 
taking of the profits of land by the a& of God, asby fire; over- 
flowing of water or thelike ; or the at of the party Connſor , or 

any by or under him, as when one'is bound to A in a Statute of 
1001. and afterto Bina Statute of 2001. and B extendeth the 

land firſt, and then eLextendeth rhe land and'taketh it away fron 

Z, or when the Guardian in Chivalry doth put out the Co- 
nufee by reaſon of the Wardſhip of the Heir of the Conuſor, or 

the wife of the Conuſor doth claim -her dower and put-out the 
Conuſce, or on diſletſe his leaſſee for life , or out his leaſſee for years, 

and then acknowledge a Statute, and after execution is ſued a- 
gainſt him, and then-the land is delivered to the Conuſee, and af- 

| (Cc 


Dri 


A 
”\ 
LE 


f 
» * 3 £ £7 
F *? 
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ter the leaſſee for life or years doth enter ; in all theſe caſes, be- 
cauſe by the Common law the Conuſee may hold over the land 
after the time given him by the extent, and after the impediments 
removed, until he be ſatisfied his debt and damages therefore , he 
= ſhall have no ayd of this Statute by Re-extent ; for he is then onely 
hay, 5 to be relieved by this Statute when as he is evicted and diſturbed, 
and is wholly and clearly without any remedy at the Common- 
law. 2. Where the Statute faith | until he &c. or his aſſigns 
ſhall fully and wholly have levied the whole debt and damages] 
if he hath aſſigned ſeveral parcels to ſeveral afſigns, yet all they 
(hall have: the land but until the whole debt be paid. 3. Where 
the words be | for the which the ſaid lands, &c. were delivered in 
execution ] If A difſeifor convey the lands to the King who grant- 
eth the fame over to A and his heirs to hold by Fealty and 201. 
rent, and after granteth the Seigniory to B, B acknowledgeth a 


5. Statute, and execution is ſued of the Seigniory, .4 dieth without 
, £107, 61, . ; . . - Wa - '. . 

M7 heir , and the Conuſee entreth and is evicted by the ditſeiſee, in 
299. this caſe he ſhall have the ayd of this Statute ; but the Perquiſite of 


a Villain being evicted is out of the Statute. 4. Where the words WK ffh 
be | delivered and taken in execution] yet if after the Liberate | 10086 
the Connſee enter (as he may) ſo as the land is never delivered, DE 
yet it is within the remedy of this Statute. 5. Albeit the Statute 4 EO LR 
ſpeak onely of the recoverer, Obligee, &c. and not of their executors, 0005 00's 
adminiſtrators or aſſigns, yet the Statute ſhall extend to them. Tui 
6. Where the Statute ſpeaks of a Scire facias, out of the ſame 


Court &c. if the record be removed into another Court and there 7 110 JERR 
affirmed, he may have a Scre facias out of that Court. 7, Where | \ 21:10 
the Statute gives a Scire facias againlt ſuch perſon or perſons, ec. [ "3 | 1 
that were parties to the firſt execution, their heirs, executors or aſ- 118% B00 


ſiens, &*c. this muſt not be taken fo generally as the letter is; for if i] 
the firſt execution were had againſt a purchafor &-c. fo as nothing \ | 1440 
in his hands were lyable but the land recovered, if this land be T0 S. 
evicted from the tenant by execution , no Scire facias (hall go a- #1470 00 
gainſt him, his executors &c. but if he hath other lands ſubje& to | | [ " 
execution, then a Scire facias lieth againſt him or his aſſigns, but , j11.ece ang ERR Bt 
not againſt his Executor ; ' neither in that caſe can he have a Scire by what WETIN! 
{acias upon this Statute againſt the firſt debtor or recognifor, but means a Sta- ﬀ WII) 
if there be ſeveral aſſigns of ſeveral parcels of lands ſubjeAt to the ncrfbage WONG 
execution, one Scre facias will lie againlt all the aſſigns. a8, #7 KR | ik Tbs 91 

ww, AStatute or Recognizance and the execution thereupon may os there. | | 

"5: discharged divers ways, as by defeaſance, releaſe, paiment of the mo- of ſhall be [ q 

ww. ney, debt, and damages, of the reſidue thereof unlevied, delivery up of diſcharged, | Ft 

| 


yy He 1, ſuſpended or 
the Statute , purchaſe of part of the land by the cogniſee, or the like, © F709 0, 


And therefore if there: be a defeaſance to the Statute or recognt- ,, ;n part,and - {+ | 
| © ZAnce where not. 108-6 
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Zance, and itbe to pay money ata day, or to perform ſome other 
thing, and the money be paid, or the thing done accordingly, this 
is a diſcharge of the Statute, And therefore if ſuch a Statute or 
Recognizance be 3fcerwards ſued againſt the Conuſor, he may be 
relieved by an eZudita Quycrela, Andif A bindehimſelf to B by 
a Statute of 201. and B tue execution, and the lands of e£ are de 
livered to him in execution until he levy the money, and after B 
doth make a defeaſance to 4 by Indenture, that if e pay 101. 
by a day certain, that then the Statute or Recognizance {hall be 
void; if this be done accordingly, the Stature and the execution 
thereupon. is defeated and diſcharged. And if the Cogniſee be- c, :.,. 
fore execution or afcer , releaſe to the Cogniſor the Statute or Re- 55; 
cognizance , or the debt ; this isa perpetual diſcharge of the Statute 5" ut: 


SL, Mer. 


- and the execution thereupon, But if the Conuſee' before execution ch, 


releaſe to” the Conuſor all his right in or to the land; this will * *** 
not diſcharge the whole execution ; for if he may not ſne'execution 
of the land afterwards (as it ſeems he may this notwithſtanding) 
yet he may ſue execution of his body and goods. But fach a re- 
leaſe after execution made of the land, will no doubt diſcharge the 
land. And yetif a Conuſee releaſe-all his right 1a the land to the 
Feoffee of the cogniſor of a parcel of the land , it ſeems this will 
diſcharge the land of execution, albeit it be before the execution 
ſued that this releaſe is made. And ſo it 1s faid it was reſolved 
Mich. 26. 27. Eliz, If the cogniſee allign the Statute or cus 
Recognizance to the Cogniſor or to the terre. tenant, by way of * ** 
diſcharge of the debt or land; it ſeems this is a good releaſe and 
diſcharge of it in law. And if the Cogniſee purchaſe any part 
of the land of the Cogniſor after the Statute or Recognizance x". i 
entred into ; this is no diſcharge of the Statute or the Recogni- :; 1+) 


4 Br, audi 


Zance , but the Cogniſee may, have execution notwithſtanding of a «:». 
; Stat M-t- 


the Jands that are left in the hands of the Cogniſor, or of his body, <« 4. 

or goods, or all. But if the Cogniſce purchaſe parcel of the lands, i 5. 

and a ſtranger another parcel; in this caſe the lands that are jw. = 

purchaſed by the ſtranger ſhall be diſcharged of Execution. And 1. Ll, 

if the Cogniſee after execution ſned , purchaſe any. part of the ««.; #.: 

land, or the Fee-ſfimple of all or part of it doth deſcend to him ; * 

by this the whole execution is diſcharged. And if the Cogniſee 

purchaſe all the lands of the Cogniſor ; by this the execution as 

ro the land is ſuſpended, but this is no diſcharge as to the body 

and goods of the conuſor, for they are ſubjeR ro execution fill, 

And if the conuſee reinfeoff the conuſor again , the execution 

may be revived again againſt the lands of the conuſor , ſo that 

they will be ſubje& co execution again whether they do contt- 

Nue in his hands. or be ſold away to others, Sg alſo if Jo 
conulee 
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therefore if the Conuſor ſell ſome lands to 7 S, and other lands to 


A Statute. 
Conuſee enfeoff a ſtranger after he doth purchaſe the land, and the 
ſtranger doth enfeoff the Conuſor ; in this caſe alſo the Execution 
is revived, and the lands ſhall now be ſubje& thereunto as they were 
before, 

If a Leaſſee for life make a Leaſe for years rendring a Rent, and 
after enter into a. Statute to 7F, and then enter into another Sta- 
tute to 7 D, and after he doth grant his eſtate, to 7 FS; by this the 
Execution of the Statute madeto 7 FS is ſuſpended, and therefore 
during the ſuſpenſion, it ſeems 7 D, albeit he be after in time, may 
ſue and have the Rent in execution, 

If the Conuſor after he hath entred into a Statute or Recognizance 8. Where the 
doth convey away his land to divers perſons, and then the Conuſee xg ade = 
ſue Execution of the Statute upon the lands of one or ſome of them ,,* 1:2.” 
and not of all; in this caſe he or they whoſe lands is orare taken in purchaſcr Qal 
Execution, may by an eLudira Onerela or Scire Facias, have contri- have Contri- 
bution from the reſt, wherein theſe differences muſt be obſerved, Þution upon 


PT : a Statute or 
That one Purchaſer ſhall have contribution from another: And Recognizance 


Or Not, 


1D, and the Conufee ſue Execution onely of the lands of IS; 
1 $ ſhall have contribution againſt 7 PD. And the Feoffee of the 
Purchaſer, the Feoftee of the Heir of the Conuſor, the Feoffee of the 
Feoffee, and another Feoffee ſhall have contribution of the Heir 
of the Conuſor : But the Conufor himſelf ſhall not have contri- 
bution from a Purchaſer , - and therefore if he ſell part of his 
lands, and keep part in his hands, and the Conuſee ſue Execution 
onely of the lands in the hands of the Conuſor or his Heirs ; in this 
caſe neither he nor his Heirs ſhall have any contribution from the 
Purchaſers ; and one Heir ſhall have contribution from another.. 
And therefore if one be ſeifed of two Acres, the one in Burrow 
Engliſh, the other of other Land, and heenter into a Statute and dye, 
and he hath but two Daughters, and the Execution be ſued npon the 
Land of one of them ; ſhe ſhall have contribution from the other, 
So where ſome land doth deſcend tothe Heir of the part of the Fa- 
ther, and ſome to the Heir of the part of the Mother. 

If one be feiſed of lands in Fee in the county of Aand FB, and 
enter into a Statute or Recognizance, and the Conufor dye, and 
then the Connfee dye alſo, and his Executor doth ſae Execu- 
tion of the Lands in B onely, and hath Execution, and after the 
Heir doth fell theſe lands; in this caſe the Vendee thall have no 
contribution. So alſo it ſeems the Laiv is, if the Heir fell the 
land to divers, and one of the Purchaſers appear to the Scire Facias, 
and the Judgement is given againſt him, and he afterwards fell the 


land, his Vendee ſhall have no contribution, And in all theſe 
caſes, where it is faid the one Purchaſer (hall have contriution 
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A Statute. 

itisnot intended that the reſt (hall give or allow him any thing by 
way of Contribution , but that the party whoſe Lands are extend- 
ed, may by eAudita Querela or Scire Facias, as the caſe requireth, 
defeat the Execution, and thereby ſhall be reſtored to all the mean 
Profits, and force the Conuſee to ſne his Execution upon all the 
Land, that the Land of every one of the Terre-tenants may be 
equally extended. 

And ſo we fall from an Obligation by matter of Record, to an 
Obligation by matter of Fait which is no Record, 
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Car, XX1; 
Of an Obligation. 


N Obligation is a Deed in writing, whereby one man doth binde ;. q1; joation 

himſelf to another to pay a ſum of money or do ſome other 2ui4. 

thing. And he that makes this Deed is called the Obligor, and he Ovligor, 

to whom it is made is called the Obligee. | Sbliges: 
And it is ſometimes Simple or Single, which ts when it is to pay 2. <Quetuplere, 

a ſium of money or do ſome other thing, and when it is without 

any Defeaſance or Condition in or annexed to it, which alſo is ſome- 

times with a penalty, called a Penal Bill, and ſometimes without a 

penalty, And this is that which is moſt properly called an Obligation, 

and fometimes alſo it 1s called a ſingle Bill, or fingle Bond, And ſome- 

times it is double or Conditional,. which is when it is attended up- 

on and accompanied with a Condition. And then it ts ſaid to bea 

Bond containing a penalty with condition to pay money, or do or 

ſuffer ſome a or thing, &c. And this condition is ſometimes cal- 

led a Defeaſance, and then eſpecially when 1t is (as ſometimes it is) 

in another Deed or Inſtrument ; for moſt commonly it is inſerted 

into the ſame Deed wherein the Obligation being the other part 

of it is contained. And then alſo it is either ſubſcribed under the Ob- 

ligation, or included within the body of it, or indorſed upon the 

back of it. And gauacunque via it the Condition be performed the 

Penalty 1- faved ; if not, the Penalty is forfeit. 

a An Obligation may be made upon parchment or paper,and inlooſe 3. What fall 
parchment or paper, Þ or in a piece of paper or parchment ſewed in a Þ< {id a good 
book, and either way itis good. But if ir be made on a Tally, piece Sgt apr c 
of wood, or any other thing but paper or parchment , albeit it be . 
ſealed and delivered, yet it is void. < Andit may be made in the firſt or nor. 
or in the third perſon (notwithſtanding the Statute of 3$ Ed.3. c.4, Fiſt, for the 
which doth intend onely Obligations made beyond the Sea.) And Parer "og 
therefore an Obligation ſo made, as emorandsm quod AdeB deber 0 9! 33 
CaeDiol. In cajus, ec. 15 good. nk ae uk, 
Albeit the beſt maner and form of an Obligation, is that which is ficient ro 


molt uſual, as, Noveritis me A de Þ teneri & firmitcr obligari C de D wake an Qo- - 


a 20), legalis &c Solvend. eidem C ant ſus cert. Atturnat. executos L1gatiOns 


ribts aut adminiſtratoribus ſuts. Ad quam quidem ſolutionem bene &- 

fideliter faciendum oblige me heredes executores > adminſiratores mos 

firmiter per praſentes, &c, yet any words 1na writing ſealed and deli- 

vered, whereby a man doth prove and declare himſelf to have another 

mans money or to be indebted to him, will make a good Obligation ; 
| an 
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. An Obligation. | 
and therefore if a man by Deed ſay but this, Iſemorandum, That! 4 
of Bdo owe to {of D 201. to be paid at Eaſter next. Or emo. 
randum, That I A of B have had of C of D 201, of which there is 
101. behinde ['or of which I owe him 16 1.7] Or Memorandum, That I 
A of. B have received of C of D 201, to be repaid him again. Or e- on 
morandum, That I A of B do grant to owe [or to pay ] of D 201. F 
Or Memorandum, That I A of B do promile to pay C of D 201. Or 
Memorandum, That I A of B will pay to {of D 201. Or Memoray- 
dum,That I 4 of B-have had 201. of the money of C of D. Or 2e- 
2oraudum, That T A of B have borrowed of C of D 201. Or Memo- 
randum, That I 4 of B do binde my ſelf to C of D that he ſhall re- FP 
ccive of me 20 1. All theſe and ſuch like are good Obligations. So if P 
one ſay */{emorandum,That I A of Bbinde my ſelf to C of D that he £0" 
(hall reccive 201. by the hands of 7 $ when K doth come to his houſe, 
and at Michaelmas then next following 5 1, this is a good Obligation,  _ 
and the words [by the hands of 1D} are void. © So if one binde win * 
himſelf thus'; MMemorandam,That I 4 of B owe to C of D 201. for 
payment of which I binde my felf and my goods : This is a good Ob- 
ligation, and will binde the perſon but not his goods * So if one by {5% 
Deed covenant or promiſe to do a thing, and then uſeth theſe 
words, Ad quam quidem promiſſionem perimplendam obligo me in 20 |, 
this is a good Obligation for 201. 855So if one binde himſelf thus ; £30 
h Memorandum, That I 4 of B ambound to C of D to deliver him 20 0 
quarters of Corn by a day, Ad quod performandum oblige me;without 
more words; this is 4 good Obligation, So if one binde himſelf 
thus; Memorandum, That I eA of B binde. my ſelf to pay C of D 
101, at Eaſter, andif I fail to pay him then, I do grant to pay him 201. 
this is a good Obligation for the 201. if he fail to pay the 101. i And fi) 
ſome ſay he may recover both the 2o1. and the 101. So if one binde ® * 
himſelf thus ; k Memorandum, That in confideration of a Bill of 50 1. Le 
wherein 7 $ 1s bound for me to 7D for payment of 201. I do binde #54 
my felf in 201. to the ſaid 7 $ to ſave him harmleſs from all 
Actions of the ſame; this is a good Obligation : andif 7D ſue Ts, 
the Bill is forfeit. Or if one binde himſelf thus: Beit known, ec, ve 


Parrit X 


That I A of B do owe unto C of © the ſum of 14 1. to be-paid Vins 


caſe. M.38. 


at the Fealt of &c. together with fix pounds which I owe him'upon #5. 
Bills and Recognizances ſubſcribed with my hand ; this is a good Bill, *>* 
but it is good for no more but the 14 1.. and not for the 61, for the 
words do onely import the:time of payrnent of the 6 |. | 

If one make a Writing in the form of a Statute, which the party 753.7 
doth ſeal and afcerwards legally deliver, but it is not ſealed by the *** | 
Kings and the Mayors Seal. according to.the Statute, albeit this be 
not a good Statute, yet it may be a good Obligation. 

If one dinde himſelf to pay money or do- any other thing, and 7, 
afterward doth adde this clauſe in the Deed, Et ad mrjorem huju 
re 


"age OO on WO, + £—— —_ ,,+ 


Go capt An CVligaivi 


beit'there be no other words'in the Deed. ' 


. 
b 


+ Tf a Obligation bemadeto 7Dto'the iſe of '7 F, this is'a g60d * 
Obligation for 7s in Equity, and Tome have ſaid he may releaſe it'; 
but this is much to be doubted :' fot it is certain 7 $ cannot” ſue the 
Obligor inhis own Name, but wheri hehath cauſe 'of Suit he may | 


compel 7D in Charicefy to 'ſne the Oblivor, .' © - 


04: If '40f'B bindetimſelf to Cof Dio pay 2&1,-2nd ſay not when "hy 
1.2; yer the Obligation is g009, and the'rioney is die preſently. S0 if the | 
2 0:0 > Obligation be Solvendnm n1ngnam, or ſolvendum at Doomſday, the * 


aims, Obligations are good, and the ſo/verd#p void, and the money: is due 


preſently. So if 2'6f Bbindehin(ſelf ty Cof Din'zo I. Solvendum | 
= Ade B[ where ir Thoultbe Jolvendurny C'deD)] the Obligatiortis | 


3t101 16, 


good, and the /olvendam void. ++ 


=; If the Obligation be made thas [0&go me &c.] leaving out theſe 
|. > words followingſ heredes exccutores & aaminiftratores ]this 'S2a good 
. Djers, Obligation, and the Executors and Adminiſtrators, but not the Fietr, 
are bound by it.” And if it be made rhits'["SeIvendym ro the O517- 
gee &- ſucceſſoribus ſur and not[execntoribus &c.] thisisa good 


I Obligation, and the Executors and Adminiſtrators, and not the Stic= 
h ceſlors, exceptit bein caſe of a Corporation, ſhall rake advantage 
of it, | oY | = ALTY 
tein. Obligation may be good, albeit it contain falſe or incongruons 
4.4 Latin or Engliſh, or-Latin' be put for Engliſh, or e contra, if ,the' in- 
FE tent of the parties -may ſafficiently appear : And therefore” if 'one 
yds be bound by the name of fohamnes for fohannem ; or one binde him- 
A” elf in otogenta for otogima Libris ; Or in ſeptungentis for ſeptmagin- 
ghar :1s Iibris z in wiginrs for wigintl libris ; in ſewtcen for ot 
| 114 pounds ; in guingnegentss for quingents tibris "mM ſeptnageſſimo or. 
rk.  ſeptHaginta Loris ; ® ſexingentis for ſexcentrts libris ;z 10 quinquiege 
BT ojracule (729345 , ON quinque decies , for quinqua, nta Libris ; in etfogenta ror 
fs Wi roginta tibris ; Or in vigints livers for vigints libris ; 10 vigints 
ute WY --.ts. 22211566 for 20Nobles; or in offigenta libris for oftoginta _; 
hogue i irezs OF qutinginta tibris for quinquaginta Lbris , or the bke; theſe 
.: Mmiſpriſions will not- hurt rhe Obligations, for they are $00d not- 
withſtanding.  Bnt if * one by the Obligation binde himfeif in 
ME” A 1 nqueagentis libris, or in quinqeagentis libris, or 1n pong 
9 wris, or in ſegintis libris ; thele Opligations are void: for in theſe 
caſes the theaning is ſo uncertain, that' it cannot be diſcerned, and 
(+, DO Averment will ſerve to ſupply it in this caſe. ?So'if an Obliga- 
+a WM _  flonbedated'23 die efpritic in ſtead of e4prilis; this is a good | 
Ran Obligation, and this miltake will not hurt. 


And if an Obligation have not date, or a falſe and impoſſible 
COS on TOs 10” 8. date, 


rei ſecoritatem invent A de B &: C de D fide juſſores, quorum vinaſquiſe. 

que Obligat [e1a toto,& thiſolid, artd theſe tiyo'do alfd ſeal and delt- 

ver the Deed ; it ſeems this is a g00d'Obligatibrito Linde them, al- / 
T5 OE 9jvrit.A 
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3.70 An Obligation. | Capai, 
date, or have but half the date, as the year of our Lord onely ; orif c«.,. 
it want theſe words, 1n cxjus rei, &c, Or the =; if it be ſcaled and Ke at 
delivered, it is a good. obligation. ,, -; .. 
Secondly, for A lingle o9lizatton may. be to pay money, orito do- any. other '$0p2.n5: 
the matter thing that:is law£ui:ad podlible, and ſuch obligations-are good; But =: 
2nd ſubſtance if the obligation be 20 binde aman to do a thing unlawful or im- 
ng poſſible, it is void : Aad therefore if one binde himſelf in an obli- 
gation to kill a man, burn a hou, maintain a; Sait,, or the like, 
it is void. So if the obligation be made for maintenance or'to that. 
end,. 0cif it be made parkant. to, and-in execution of art uſurious 
CoatraR; or the like, it is void, So if an obligation be made againſt 5 
the Statute of 23 H.6. it is void. So if. one binde himſelf in an ob- c 
ligation, and the matter thereof is altogether uncertain, or inſenſt- = 
ble, it.is void; but if. there be 'any reaſonable tertainty in it, it is 
good enough. Sq if onebinde.himſcif £0.89. to Rome 10 three days 
under pain of 201. this is void. rig 
4. Whar-ſhall The condition of an. obligation” may be either.in the fine; or in oro tr 
be ſaid a good another Deed, and it may be indorſed of the back of the obligation, 7*: + Br 
wy 5 ſubſcribed under. jt , .or contained within it ; but the bcſt way to 4 
$I ol 
5 orrnot” © DIME 8606 aſual WAY, Pits. Tae. condition of this obligation | 1s 
Pc, for the ſach, &c. and yet if it be otherwiſe;it, may be good ; for if an obliga-" 
waner and © tion be madefrom 4.to P, and on the back of the ſame theſe words 
72120 it. areindorſed [That whereas. the within bounden eF is bound to B 
in 201. yet B willeth and granteth, That if A pay to Z 101. at Eaſter, 
that.. then, the. obligation . ſhall be void ;.;] it'feers- this is a. good 
condition«. $0.if in the cloſe of an obligation of. 20 1, theſe words: 
be added [[That.if 4 (the Obligor) pay 101. to B:(the Obligee) at 
Eaſter, that the obligation ſhall I be void ; ;] this is a good condition, 2:.0wle. 
So.if-an obligation be made from A to B of 201. and theſe words i: © 
are ſubſcribed.[ Now therefore if the Obligor pay.5.1. quarterly for ,...... 
four years ., then it is, agreed that the obligation (hall.be void; 5 Jeet, 
this is a good condition. , So-Jf a ſingle obligation be made from, */ 
A to Bof 20l..and after the obligation is made, B doth by another 
Deed grant, That if «pay. him. 10 1. at Eaſter, the obligation ſhall 
be void.;. this is a good condition or Defeaſance. But if A do binde- 
himſelf inan obligatipn to Bof 201, and after B:doth binde himſelf == ; 
in.another ohligation to to perform the Covenants of an Inden- 
cure; and in this fecond obligation there is, a Pcoviſo, That Bſhall- 
not ſuc upon the. firſt obligation till ſacha time; this-is not a.good- 
condition... 
If Abe bound to Þ in 201; with condition, That if B do not bring: 
A a horſe bcfore- Eaſter, that he oblioation ſhall 'be:;void ;: this 1s 
a good condition : and.if the Obliges will have, advantage of it, he 
mult perform the thing ; Er ſic de  ſrmilibus, So if A be boundin 
an obhiggtion to Bin 20 L. with condition,that if B (hall bring 20 6. — 
0 
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An Oblization. 

of wood to the houſe of A, that 4ſhall pay him the 201. or that 4 
{hall pay him 201, when'B ſhall-bring him'2o loid;of wood to his, 
houſe z| thefeare good conditions, and the rhing multhe-done before 
the momyBtobepldgsr 20097 469; 07 SOR II IS TER 

If the condition of -an Obligation be, That if-4 (the Obligor) 
do not pay toB (the Ovligee) 101. that the Obligation ſhall be 
void ; this 15a good condition; but'it ſhall be taken according to | 
the words, and therefore the Obligoris not tb pay it : And if hebe 
ſued, he may plead performance' of the condition in the not pay- 
| ing of it. | | 
If theſe words be omitted ini the cloſe of the condition [That 


» 


> then the Obligation to be void] the condition: is void, but it doth 


not hurt the Obligation, for that remains ſingle © But if the'next 
words, viz. [Or elſe ſhall ſtand inforce] beomitred, the ebndition 
is never the worſe ; for as the addition of them doth nothing adde 

_ £0, ſothe omiſſion of them doth nothing detrat from the firength 
of the Obligation. - CF G2 


» in wt, The: condition of an Obligation may be to do' any lawful or poſe Secondly, ww 


ſible thing, as to pay money, deliver goodsot Catte), acknowledge 4 marrer and | 
Statute, enter into an Obligation, make a Releaſe, make an eſtate, \v{+>2<e 0: 
ſurrender an eſtate, make reparations, for quiet enjoying, to ſave * 
harmleſs, to defend a Title, to perform Covenants, to abide an 

Award, to perform a Will, to give fo much land or money 1m Le- 

gacy,'to purchaſe Lands, to appear ina Court; to'marry another, not 

co ſue, not to meddle with an Execotorſhip,*not'to revoke a Letter 

of Attorney, not to be Surety, not to play at Cards or Dice, or any 

luch like thing ; and ſucha condition is good, So alſo it ſeems a con- 


O 3 


-:31, tion that a-man ſhall not ſell his goods, is good :. But+when the 


matter or thing tobe done'by: the condition -is unlawful or impoſſi- 
ble, orthe conditiotiit ſelf is repugnant, -inſenfible or incertain, the 
condition is void, and in ſome caſes the Obligation alſo. And herein 
theſe differences are to be obſerved. 

1. When the thing enjoyned or reſtrained to be, or not. to be done 
by the condition, .isſuch a thing in his. own nature, as the commiſſion 


KL » 


:. 0.5 Or OMiflion thereof, is malum in ſe, there not onely the Conditton, 
6 biarin but the whole Obligation alſo is void ab 7n;ti9': And therefore if one Aovinf Luy, 


«. bebound in an Obligation with condition! that he ſhall kill a man, 
burn.a houſe, do any other Felony, commit any Treſpaſs, maintain 
any Suit unlawfully ; or (being an Officer)-rhat he ſhall rake Fees 
by extortion, or that he (being a Sheriff, &c.J ſhall let a Priſoner 
Eſcape, or that he ſha[lſave the Obligee harmleſs againſt an unlaw- 
ful Deed, or that he ſhall not ſavehis Land, or that he (being a 
Tradeſman) ſhall not uſe his Trade (and yet it ſfeems-a condition 
that; a-toan- ſball not uſe. his-Tradein one place, or at one time, or 
if he do that, he ſhall pay ſo much by the year unto another, is not 
TICATE BD w Bb 2 A CON 
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An Obligatidn. 


2 condition againſt. Law) or that a man (being an Officer and an Of- 
ficer pro bono. publico)ſhall nqt exerciſe bis Qffice or the like; this con- 
dition is yoid, and makes the Obligation;and ſo the whole Deed void. 
But when the thing tobe, or not to be doneby the condition; is fach 
a thing as the omiſſion or commiſſion thereof in its nature is not waa- 
lum in ſe ; but onely againſt ſome Maxim of Law, as that a man ſhall 
make a Feoffment to his own wife, or is but malun probibitum onely, 
as that a man ſhall ere& a Cottage contrary to the Statute of 
31 Eliz, or is repugnant to the State, as that a Feoffee of Land ſhall 
not alien it, or take the profits of it, or that a Tenant in Tail ſhall 
not ſuffer a Recovery of his Land, or the like ; in theſe caſes the con- 
ditions onely are void, and the Obligations remain fingle and with- 
out a condition. And yet perhaps if the Obligors be ſued upon theſe 
Equity, Obligations. they may have relief in Equity. 

2. When the matter or thing to be done by the Condition, is ſuch a y« 53. 
thing as 1n its nature 1s impoſſible to be done at the time of the making pe tao 
of the Obligation, there the Obligation is good, and the Condition *: 7: 

. onely is void, And therefore if T be bound in an Obligation with Con- 5+ #4; 
dicion,,' That I (hall ſtand to the Award of certain perſons, &c. pro- 
vided that the Award be. made before the Tenth day of May next, 
and provided that ] have warning 15 days before the Tenth of 2ay, 
and this Obligation is made the Ninth day of Cay ; this is a void 
Condition. And ſo if I be bound- in an Obligation with condi- 
tion, That I will go to-Rgwe within three days, or that I will make 
an eſtate of white Acrejin Dale worth 101. per-annum, when revera 
it is worth but 5 1. per avuam, or that I will be Non-ſuit in ſuch an 
Aion, ,or aflure ſuch a piece of ground, when in truth there is no 
ſuch AAiqn. or piece of ground; this Condition is void, and the | 
Obligation remains fngle ang good. | Soif the-condition be, That #i.:7 5: 
whereas A had a Judgement againſt B. the Obligor for 201. and the 
Obligee hath acknowledged fatisfaftion ; if therefore the Obligor 
ſhall before ſuch a day get a Warrant from «4, whereby the Ob- 
ligee may be ſaved harmleſs for the ſame Acknowledgement, That 
then &-c, this condition.is void, and as it ſeems, the Obligation alſo, 
for that it-is not onely impoſſible, but againſt Law alſo. But-when the 
thing to be done by the condition, is a thing poſſible at the time of the 
making of the Obligation,and after by matter ex poſ# fatto by theat 
of God, the aft of the Law, or the a& of the Obligee, it is. become- 
impoſlible ; in this caſe the Obligation and the Condition both are 
become void. And therefore if a. man. be bound with condition, 

That he (hall appear the next Term'in ſuch-a Court,and before the day 
the Obligor dyeth; hereby the Obligation is ſaved. So if 4 be bound 
to B, That 1.S ſhall marry Zaze G by ſuch a day, and before the day 
B himſelf marry with 7ave G, hereby the Obligation is diſcharged, irs ; 
and B ſhall never take advantage of it. 
—_— onto. 3. When 
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3. When the Condition of an obſization is fo inſenſble and in- 


373 


certain, that the meaning cannot be known , there the Condition Inſcnſible. 
onely is void, and the obligation good: As if an obligation be Incertain- 


made by eto B with condition, that ſhall keep B without dam- 
mage againſt 7 FS for 101. in which the Obligee is bound to the 
Obligor; this Condition is void , ard the obligation ſingle, * £0 
if the Condition be , That A (hall pay his part of the ſums of 
money, . that ſhall be levyed for the trying of the Cuſtoms of 77; 
unleſs the 'word | levyed]be uſed for taxed in that- Countrey , the 
Condition is inſenſible and void. So if A be bound to B with Con- 
dition to ſave him harmleſs, and fay not for what, or againſt whom ; 
this Condition is void and the obligation ſingle : Bur if any fenſe 
or certainty may be made of it, the obligation and Condition 
ſhall be both good, | | 

4. When the Condition of an obligation in the matter of it 1s Re- 


pugnant to the obligation it ſelf, there-the Condition is void, NPvanant. 


and the obligation good : And therefore if the Condition of an ob- 
ligation be, That the Obligee ſhall not have benefit by the obli- 
gation, or that he ſhall not ſue for the money in the obligation , or 
the like ;. this Condition 1s void, and the obligation {ingle : And 


yet this day by a Defeaſance made after the o>ligation may be 


done. 

5. When the thing to be done, by the Condition is to be done 
beyond the Sea, it hath been held that the Condition is void , and 
the obligation ſingle, becauſe the thing was nottryable here. * But 
it ſeems the Law is otherwiſe now , and that the matter. is tryable 
here and the Condition good. And in all other caſes where a Deed 
in general is void for Miſnoſmer , diſability or otherwiſe, there an 
obligation is void. 

Ail Bonds with conditions for the enjoying of Spiritual Livings 
contrary to the Statute of 13 El;z. (hap. 20. are void by the Sta- 
tute of 14 Eljz. Chap. 11. 

If any Ladyes or Gentlewomen be drawn by flattery, of threat- 
ning to enter into any obligation Simple or Conditional, to pay 


Not tryable. 


any money .not truly due, they may be relieved by a courſe in the 


Chancery, for which, ſee the Statute of 31 H. 5s. Chap. 39. 


i 


No Sheriff or his Officers ſhall take any obligation, by colour 
of their offices of any perſon in their Ward, but onely to themſelves, 


6. When an 


Obligation 
{111!] be yoid, 
for thar it 15 


and in the name of their office , with Condition with Sureties {uf- made to ano- 


ficient, that the Priſoner ſhall appear at the day in the'Writ. 


And ther & notto 


all others taken in any other form ſhall be void. And perſons that *** dber:ft,or 


are in his Ward, by Execution, Condemnation, Cap:as milagatum 
Excommunication , Surety of the Peace, or ſome other ſpecial 


to the Sheriff 


iN another 
m3aner then 15 


caſe, being ſent for by a Juſtice for Felony or the like, may not be appointed by 


bailed: and others that are 2 wag on a Capias for 
Bb ; | 


Tebt , Or an rhe Stat of 23 
Indiament, 


H. 6. Ch. 10. 
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An Obligation. 


Indiment, or otherwiſe by Writ, Bill, or Warrant that are main. 
pernable, muſt be bailed. For the better underſtanding of which 
Stacute, theſe things muſt be obſerved ; That ſach Obligations as 
difer and vary from the form of this Statute in words and cir- 
cumſtances onely are good, notwithſtanding this Statute. * And _ 
therefore if a Priſoner make an Obligation with a condition to ap- «i. , 
pear and anſwer in a Plea of Debt, and ſay no more, nor do ſet*** 
down the cauſe of the Debt, this is a good Obligation. And if the 

Sheriff take an Obligation with one Surety onely, or with twa © ©: 
Sureties that are inſufficient, or with two Sureties of another Coun« 

ty ; thisis a good Obligation. So if the Debt for which the party 

is Arreſted be 3ool. and the Sheriff take an Obligation of 100 l. 

for his appearance ; this is a good Obligation, for in thele caſes it 

is left to his diſcretion, and it doth concern him onely, So if the vitwc? 
condition of the Obligation be for appearance MHenſe paſche, omit- 

ting proxime futurum , Yet it is a good Obligation, So if the vy«;, 
party be Arreſted by an Attachment out of the Star-Chamber 

upon a contempt, and the condition of the Obligation is, that if 

the Obligee ſhall appear , and then, and there ſhall anſwer a con- 
tempt by him committed againſt the King and his Councel, this is a 

good Obligation. And if the party that doth make the Obliga- 

tion be not in the Sheriffs cuſtody , albeit the Obligation be made 

in any other maner Eſſentially differing from the form: preſcribed 

in the Statute, if it be not againſt the Common Law, it is-a good 
Ovligation. And therefore if when a Capias ut lagatums be deliver- 

ed to the Sheriff againſt a man, the Sheriff take Bond of him for 

his Fees and his travel ; this Bond if it be not within this Statute, ws 5: 
yet itis againſt the Common Law, and therefore void, becauſe it is © 
by colour of Extortion. But where the Odligation, whether it be 

fingle or double, made by a priſoner, doth Eſfentially differ by addi- 

tion, alteration or diminution fromthe form preſcribed in the Sta- * 
tute, there the Condition and Obligation both are void. And there- 

fore if ſuch a Priſoner make an Obligation to any other beſides co. 2 
the Sheriff, albeit he to, whom it be made be called Sheriff, or if 

he make an Obligation to the Sheriff himſelf, and not by the name 

of his Office; orif he make an Ovligation to him by the name of 

his Othce, and doth not rightly name him, * as if he make it to 7 $ 
vicecomitt in Comtatu preditto, whereas it ſhould be de Comitate pre- * Noth, 
aicto ; all theſe Odvligations are void: by :this Statute. And if the J«. 
Sheriff take an Obligation of a Priſoner for his appearance, in caſe 
where he is not bailable by the Statute, and ſo let him go free; or 

if he take an Ovligation of a Priſoner that is bailable for his appea- 
rance, and doth inſert other things into the condition, as to pay 
money for meat, drink or Fees, or the like-; or if he deliver a man 

in Execution , and take bond of him to fave him harmleſs, or - 

c 


Der 


= wma 2 t5 


Cap.2T» An Obligation. 375 
be a true priſoner ; all theſe and fuch like Obligations as theſe are 


void by this Statnte, If a man be a priſoner in Ludgate upon a 
Capias ut lagatumand the Gaoler take an obligation'of him with two 
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\%"*  Sureties, with condition to ſave him harmleſs, and to diſcharge his : 
_ Fees, and to yield his body at all times upon Summons, ec. this is 
WT a void Obligation, as well againſt the Sureties, as againſt the Princi- 
wo: pal. If the under-Marſhal of the Kings Bench take an Obligation 
of one in Execution and a {tranger, with condition to ſave him harm- 
0." WF... lcſs of all eſcapes, and ſo ſuffer the priſoner to goat large, this is a 


void Obligation. If the Sheriff of Bedford, having a priſoner by MEN RAE 18 (| 
_,. force of an Execution, let him go at large, and rake an Obligation of LY 1 
' him, with condition that he ſhall keep the Sheriff without damage 
againlt the King and the Plaintiff, and be at all times at the com- 

Hars cat, mandment of the Sheriff as a true Priſoner , and appear before the 
Juſtices of the King at Feſtminſter, &c. this is-a void Obligation. 
If a manbe a priſoner to the Sheriff for ſuſpition of Felony, and 
after a Writ comes to him to have all his priſoners at a certain day 
before the Juſtices of Gaol-delivery of the ſame County, and there- 
upon the Priſoner doth make a ſingle Obligation to the Sheriff to W000: 
appear before the Juſtices the day of the Writ ; this is a void Obli- WHEY 0 1] 
gation , becauſe it is ſingle and not with-condition. And if the q 0 IA 
Sheriff bail not one bailable by a ſingle Obligation, it ſeems this is 2 P10 TR 
avoid Obligation. KL Dr 
A fingle Obligation is always taken moſt in advantage of the Ob- ; 11,1 + Gon. ; £0: ann 
ligee and againſt the Obligor , but it is otherwiſe of the condition of gle Obligati- {41 JR 
an Obligation, for this is always taken moſt in advantage of the Ob- © ſhal be ra- (1 41:18 
+... ligor, and againſt the Obligee. ken. Wh 
; If two, three, or more binde themſelves in an Obligation thus, O/:- þ 


SS onbes 1 fs Ik y: ſ.. | 
21 310. 7403s 05 and ſay no more, the Obligation is and ſhall be taken to be 21" and fc | 
(99. F. tg 9 


: Kr veral, | 139 
ax," joynt onely and not ſeveral; but if it be thus, Obligamm nos & ntrum- BR01H 
2. Hr09, \ 


peacy, GHe noſtrumzor obligamuus nos & unumquemque noſtrum; or obligamius S450! 

nos & quemlibet noſtrum ; or obligamusnos & alteram noſirum; in all MVERAN 
theſe caſes the Obligation is both joynt and ſevera), ſo as in theſe caſes | 1 | | 
the obligee may ſueall the Obligors together, or all of them apart at p14 
his pleaſure, but it ſeems he may not ſue ſome of them and ſpare the Wor 
reſt, but he muſt ſne them all together,or all apartby ſeveral Precipes, 144 LAVI0 
and in this caſe he may have feveral Judgements and ſeveral Execu- WS 
tions againlt the obligors,and take all rheir bodies in Execution,but he ih 
ſhall have fatisfaRian but once,or from one of them onely,for after he $HSt 
hath been ſatisfied by one, the reſt (hall be diſcharged. But in the firit * 6! 10 


blow, 6 


ris fit, Obl, 4» 


theye af: 
11, Te JiC, 
, Þ. 


0,19, 191, 


Novels 
e Trio. 2, 
Curtis 


caſe where the obligation is joynt and not ſeveral,the Obligee mult ſue f 22 86 1 
all the Obligorstogether,for hecannot ſue one alone witheffeRt with- £4 9.08 2 
out the: reſt, unleſs'it/be;in:ſome ſpecial caſes; as/ where one of the $4100! 
Obligors alone doth ſeal-the Deed, or whereof them doth ſeal, BOAT! 
but one of them is as an Infant,'a woman Covert, a Monk, or the like, - ; i [ $f 
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An Obligation. 
or where one of them is dead, for in theſe caſes one or ſome of them 
may be charged without the reſt. Bat otherwiſe the Plaintiff can- 


: 
not proceed in his Suit againſt one, or ſome of them without the reſt, 2 
except the Defendant give him advantage, for howſoever the Suit be 
well begun, for when one or ſome of them alone ts, or are ſued, *.it * iv. ;- 
ſhall not be intended that the reſt are living, until it be ſhewed by i 
the other party, yet the Defendant is not bound to anſwer, unleſs the 
reſt be ſued alſo ; and therefore 1a this caſe he or they that is or are 
ſued alone, are thus to take advantage of- it, viz, to ſhew the mat- ta 
ter to the Court, and to plead in: abatement of the Writ ; for if he ? 


appear and ſhew it not, but plead oz eft fatnm, or the like to the ob- 
ligation, the Jury mult finde againſt him, and he will be charged with 
the whole debt. And ſo alfo if one appear,and the other make default 
and is outlawed, it ſeems he that doth appear muſt anſwer all. 
EX.curcrs,  Executors and Adminiltrators (ball be bound by the Obligation of _ 
the Obligor, albeit they be not named: bnt the Heir of the Obligor '* 
(hall not be bound by the obligation, unleſs he be named in the ob- 
ligation, viz. Oblige me, heredes, &c. | = 
If an obligation be made to one and his Heirs, or ro one and his 
Succefſors.; the Executors and Adminiſtrators, not the Heir-or SUC- $tue 
ccflor, ſhall take advantage of it. | 
If one binde himſelf in an obligation of 2co 1. to eL and B. os ;;:. 
folvend. 1001. to A and ico to B, and A dye, it ſeems the Execu- 
tors of A (hall not have 1001. but that B (hall have the whole 2001. 
TE EE TI. :; 
1f one binde himſelf Þy obligation to 7 S to pay him an 100 l. 
Bor the time when K doth come to his houſe, and at: Michaelmas then next fol- ;... oi 
of payment. Jowing 100 1. more; Michielmas then next following fhall be ta- 
ken for next following the making of the obligation, and nor next 
following the coming of X to his houſe. 


If one binde himſelf to pay money upon a ſingle obligarion, and ve us. 


Mc ir. 


doth not ſay when ; in this caſe it muſt be paid preſently, Rices Tum 
22 Jac, C0, 


If one binde him{clf by obligation to pay money xc Michaelmas,and ». 
doth not ſay which Michaelmas:; this ſhall be taken ior Michaelmas 


next after the date of-the obligation ; And fo alfo.it thall be taken in rs + 

the condition. of an. obligation... 1 ot. 08 
7: Huw an If one binde himſelf to- piy 20h, 10 the year of our Lord which, _.,, 
T RES: {hall be 1599. in and'upon the thirteenth of Ofober next enfu- 35% 
Virion, or cho 198 The dare off the obligation ; this ſhall to be taken robe cue the 13 #70 
Condit:on of Of Offover 1559. and not next after the obligation. See more infra. jo 
an oblizacion The condition. of an obligation: when it : is doubtful, is always 
i vera- taken moſt favorably for the obligor , in'wbioſe kdvantage it is made, - 
oh 2 ads and .moſt againſt, the obligee;yet/fo as an;aqual and reaſonable con- 
vughe robe ſtruction be made acenraing tothe mindes of ithe parties , albeit the * - 
petormed., Words ſound to a contrary underſtanding. 
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An Obligation. 379 
IF ſomething be by a condition to be done,and it is ſet down indeft- | __ 
nitely,and not ſet down who ſhall do it,if the Obligee hath more $kill = 7.10 
to do the thing then the Obligor, it (hall be done by him ; otherwiſe it ,.;(@r.5 thac 
ſhall be done by the Obligor': as if a Taylor be bound to meinan are ro 6» the 
obligation with condition, that if T bring him three: yards of cloth thing. 


which ſhall be meaſurcd and ſhaped, and if he make me a Cloak of 


it, &c. and it is not ſaid by whom it ſhall be ſhaped , this muſt be 
done by the Taylor. ba | £ 

If the condition of an obligation be to pay money , or do any <c,ug!y in 
other Tranſitory aR to the Obligee himſelf, and no, time is ſet for reſpett of the 
the doing thereof, but a place onely ; this regularly muſt be done tive when 
in convenient time, and that without requeit. So alſo in caſe where , thing is to 
the thing to be done is in its nature local, but yet ſich a thing as © OO 
may be done in the abſence of the Obligee, and without his concur- 
rence, as to acknowledge ſatisfaction on a Judgement, make a Leaſe 
for years or the like, tt muſt be done inconvenient time and that 
without requeſt. $a alſo in caſe where the thing to be done is lo- 
cal, and the concurrence of both parties neceſſary thereunto, yet 
when itis to be done fo a ſtranger and not to the Obligee, asif the 
condition be that the Obligor.ſhall make a Feoffment to 7 F, it mult 
be done in-conventent time without requeſt. But where the thing 
to be done is local, and the concurrence of both parties neceffary 
thereunto, and the aR is to be done by the Obligor himſelf, or by a 
ſtranger to the Obligee himſelf, as where the condition is that the 
Obligor, or a ſtranger, ſhall enfeoff the Obligee; in this caſe the Ob- 
ligor, or the ſtranger ſhall have time to do it during his life, unleſs 
the Obligee do haſten it by requelt, and ifhe requeſtit ſooner, then 
it muſt be done in convenient time after requelt made. And yetiF 


_ thething tobe done, be to be done wholly by the Obligor, or a ſtran- 


gcr , and doth nothing concern the Obligee, as where the condition 
is that the Obligor ſhall co to Rowe, or that 7 F ſhall preach at. 
Panls Croſs, or the like; in the firlt caſe it may be done at any 
time during the life of the Obligor, and in the laſt caſe ic may be 
done at any time during the life of 7S; and requeſt in this caſe. 
ſhalkfnot haſten ie... So oo Cont Re 
If afi'obligationb6rrith condition to grant a Rent , 'or an Annuity 
to-the obligee during his hfe, to be paid at Exſter, and no time is ſer 
for the doing of it; this Rent muſt be granted before Eaſter next af- 
ter the obligation, or elſe the obligation'will be forfeit. Andif the 
condition be to grant an Advowſon, and no time is ſer for the doing 
thereof; it maſt de done before the Church become void , or other- 
wiſe the-obligation ſhall be forfeic. | 
- If the condition be'to do a thing upon a day in the year, and there 
be two days of that name in the year; in rhis caſe it ſeems it muſt 
be done that day that is furtheſt off from the time of making of 
4.4 the. 
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An Obligation. Capa, 
the Obligation , eſpecially if that day be the more notorious of the 
two days. | 

If the condition be,To pay 101. the eleventh of CA7ay next follow. 44ugy, » 
ing,and the Obligation is dated the 5** of May ; in this caſe the mo- Pia 
ney muſt be paid the 11 day of the fame Moneth of 24ay, and not 
of the next Moneth of Hay. | 

If the condition be, To ſtand to the Award of 7S, and 7 S Award uu, , 
money to be paid, but ſet no time for the payment of it ; this muſt 
be patd in convenient time, elſe the Obligation (ball be forfeit, 

If one bebound to me in an Obligation with condition, that if I en» ve. $44 
feoff him of White Acre, he will pay me 101. but doth not fay when, '” 
this muſt be done afſoon as I make him the Feoftment. So if one 
be bound to me that if the goods I have delivered to B ſhall be loſt, 
that C ſhall ſatisfie me for them; and doth not fay when ; this ſhall 

| bepreſently after the loſing. ONT: 

If the condition be, To pay 7 S money when he ſhall cometo ,, ,,. 
the age of 2x years; in thiscaſe it muſt be paid the very day 7 3, 
doth come to his full age, and payment after is not a ſufficient per- *** 
formance of the condition. Fol R 

If the condition be, To:come at a day to ſuch a place to do a thing, 1." 
and the thing cannot be done without :the concurrence of the other :: 
party ; in this caſe the Obligor muſt ſtay for the very laſt inſtant of 
the day for his coming ; and it ſeems alſo he muſt ſtay at the 
place all the day long. : kids nt 

If. the condition be, To pay a Rent at Mich. or within 20 days ''** 
after, the Obligation is not forfeit before the 20 days be paſt. NE. 

IF one beto do a thing ona day certain, he may do it any part rw «; 
of the day whiles the light doth laſt : And if the condition be, To do xi.4.3. 
a thing by, or before a day, it may be done the laſt inſtant of the 
day before, and it is ſufficient, | ; 

Tf the condition of an Obligation be, To pay money, or.do any-** 5" 


7Yo, 78: 


a wg like trantitory a& to the Obligee on a..day certain, but no place is 744 +: 
where the ſet down where it ſhall be done ; in thiscaſe it muſt be done tothe 4 
thing is to perſon of the; Obligee whereſoever he be ; and for this purpoſe, the 
bc cone. Obligor mult at his peril ſeek out the Obligee, if he-be iitra qra- + 
tuar meuia, Otherwiſe the Obligation is forfeir:z;butjif the Obligee*be 
not within the Kingdom at the time when the thing is to be done, he- 
is not bound to ſeek him, ſo neither is the Odligation'forfeit forinot. 
doing of the thing. So if one grant an Annuity to another, and doth 
not ſet down where it ſhall be paid , and gives a Bond with con-" 
dition for the payment thereof ;; in; this caſe it mult be, done.to the 
perſon of the Obligee where ever he be; And the-like. Law is as 
it ſeems, where the” thing to be done by the condition, 4s'to'be 
done by or to a ſtranger : But when the thing the party 1s bound. 
by the condition to do is local, he is not bound tq go any _ 
| ther 
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An Obligation. 


ther or to any other place, but to the place it ſelf : And therefore 
if the condition be to make a Feoffment of a piece of Land, the 
Wert party that is bound to do it, is not bound to go to any other (LIED 
pe Bk place, but to the piece of Land to do it: And if a man make a Fe- | 1614); 408 
; offment in Fee, or Leaſe for life or years of Land,rendring Rent gene- "2108 þ | 
rally, and gives an Obligation with condition for the payment of the 
Rent, the Feoffee or Leafſee is not bound to go to any place from 


muy the Land, to ſeek the Feoffor or Leafſor to pay him this Rent. 

.c:2,; If the condition be to deliver 20 quarters of corn ſuch a day to 
co the Obligee, and no place is ſet down where it ſhall be delivered ; in 
7 799, this caſe it is ſufficient, if the Obligor when the corn is ready, do 


* 4 4 ot ny Ent or A ene rn Err mT rn RT 
- x . 


give notice thereof to the Odbligee, and to wiſh him to appoint a 

place whereunto the Obligor may bring it, and if he refuſe to ap- 

point a place, it is at his own peril; or the Obligor may bring the 

corn to the houſe of the Obligee (and this is the fafelt way) and if 
_ the Obligee refuſe it, the condition is performed, and the Obligation 
"Read is diſcharged. 


a, ©: Tf the condition be to perform all the Cqvenants in an Inden- 4. Tn reſpe&t 4 
| ture; this ſhall be taken as well for the Covenants in Law as for ey RY 'J} 
Ell 8.8, the Covenants in Deed. i= ene M189 00017 
- Wy If a Leaſe be made of a Manor excepting a Cloſe, and the JH O'Y: 
Leafſee make an Obligation to the Leaſſor with condition, that the To perform | bv RK 
Leaſſee ſhall perform ownia & ſingula in ſcripto predifto contenta ; by &Yvenans. WE 1.0 
4 this the Cloſe ſhall be taken to be within the condition, ſo that if the \ FIT FRG 
g El Leafkee diſturb the Leaffor in the Cloſe excepted , this ſhall be a #1! ER 
breach of the condition, (1 4 20:00 
mo.co Wc Ifche condition be, to make a Feoffment to the Obligee of Land ; To mate 30M | * 
wen in this caſe the Feoffment may be made with, or without writing,and Feofiment, I} Kit 
if it be made by writing, it may be made without any warranty or Leaſe, &*, i. i 
Covenants , and this will be a ſufficient performance of the cons» 8 04008 
=... WW... Tf thecondition be, That the Obligor ſhall make a Leaſe to the = Fry 
ie. $6c 40 Obligee for 20 years, and it is not ſet down when the Leaſe ſhall be- | 1 || We. 
a6 gin, it ſhall begin preſently. 1 PL 
Mw, If thecondition be, That the Obligor ſhall do any AR upon re- i} 


for example, ſhall do any aR &c. for the releaſing of an Obligation, Relcate, cr 
wherein the Obligee is bound to the Obligor , and the Ovligee by __ _ 03 
adviſe of Councel deviſeth and requeſtetha releaſe of all demands © $8494 
to the Obligee, and to 7 $; in this caſe the Odligor may refuſe to W461 Bt 
Seal it, albeit it be deviſed by the Councel of the Obligee, becauſe it > 10h bd 
!s unreaſonable, for it mult be a reaſonable A that the Obligor by WAR! 


"4 
ITT Ce _ - ani 0 
Cos - 


queſt that the Councel of the Obligee ſhall think reaſonable, as To mate 4 T4 wy 
| 


this condition is bound to do. | | | | [Ii 
wy py TE | te! 
kk IF the condition be, To pay 101. at Michaelmas next, and 101. +. cs: F001 

yearly after, until 7S be made Knight ; in this caſe albeit 7 S be ,*0, rent: V4 A 

made : WI! 
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An Obligation. Cap 


| made Knight before Michaelmas, yet the firit 101, at Michaelmas 


To warrant 
Jand and for 
qu:ct enj y- 


0 
WINS s 


muſt be paid, | | 

1*f che condition be thus , That if the Obligor ſhall for ever 4%» 
pay yearly to the Obligee, &c. 101. at the two uſual Feaſts by equal | 
portions, or if his Heirs ſhall at any time hereafter pay 1001. at wow | 
one payment to the Obligee , that then the obligation to be void, 'r. 
in this caſe aibcit the Obligor hath eleion , which of theſe two 
things to do ; yet becauſe the intent is apparant that one of 
theſe things ſhould-be done, if therefore the 1001. be not paid be- 
fore the fir{t-Fealt, the 101, mult be paid yearly. Y 

If the condition of an obligation from eL.to B be thus ; That er 4 4 
whereas e hath fold to B certain Meadow in Dale, that the 
ſaid A (hall warrant the ſame againſt Lord and King and all others, 
if the ſaid B ſhall peaceably enjoy it :to him, and his Heirs of the 
Lord of the Manor of 2, by the ſervices due- after the cu- 
ſtom , &>c. 1n this caſe the ſubſtance of this being for quiet enjoying, 
it ſhall be extended that way, and albeit it be not faid what he ſhall 
warrant, yet it ſhall be taken the Land in queſtion, and che War- 
ranty {hill be coniirued to laſt onely for the life of B, and not to ex- 
tend to any new Titles after the Covenant, eſpecially ſuch as are by 


the a& and default of the Obligee himſelf, as if he commit a forfei- 


To prove a 
thing. 


To {\uffer his 
Wife ro nike 


a Will. 


5. In reſpe& 
of the mancr 
and order 

ef doing the 
thing and 
Cher matcers. 


ture and the Lord enter, or the like. | 

If the condition be, That the Obligor ſhall ſufficiently prove ek «2. | 
ſuch a thing ; this ſhall be taken for proof by enqueſt and accord- ".'* * 
ingly it mult be done: Bat if the condition be thar it ſhall be done 
by ſuch a time, or before ſuch perſons as when or where ſuch ©. 
proof cannot be had, then it is otherwiſe, Where the word [. proof ] 7 - 
15 pat generally, it ſhall be underſtood of proof by Juſtice ; but when 
the parties agree upon another form of proof , that ſhall prevail 
againſt that which is but inſtruRtion of Law. 

If one be bound in an obligation with condition to ſuffer his wife 
to give to her kinsfolks, children or others portions, of his goods to ©7129, 
the value of 1001. and that he will perform ic, and ſhe give part to 
one 'and part to another ; in this caſe the husband muſt perform it 
accordingly : But if the condition be to ſuffer her to give toe and 
B 1col. and that he will perform it, and ſhe give 1001. to A, he 


43 not bound-to perform this. . 


If the condition be, That he (ba'l perform his wives Will, fo it , jy 
do not exceed 20 |. and ſhe make a Will. and deviſe 100 |. in'** 
this caſe he is not bound to perform the Will for the 201. 

IF the condition of an obligation be , That the Obligor ſhall in- x. 
feoff the Obligee, and ſuch others as he ſhall name by a day ; in this 
caſe the Oblivce muſt do the firlt ac, viz. name the others ; other- 
wiſe the Obligor doth not forfeit his obligation by the not doing of 
ir; But if the condition be to enfeoff me, or ſuch others as 1 ſhall 

4 m—_—_— | x name 


Par, MiCup.21- An Obligation. 
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name before ſuch a day; in this caſe if Ido not name others, it ſeems 
he muſt enfeoff me before the day at his peril. 

If the condition be, That the Obligor ſhall make ſich an eſtate 
of Land as 7 $ ſhall adviſe, 7 $ muſt firſt adviſe, and this muſt be 
made known unto the Obligor ere he is bound to do any thing, and 
if he never adviſe, he is never bound to do any thing; for it is in 
this caſe, as if one be bound to ſtand to the Award of 7 F, 
_ 1 $ never make any, or make a void Award, which is 
all one. 

If the condition be, To make ſuch a diſcharge in ſach a Court 
as the Obligee or his Councel ſhall adviſe; in this caſe the Obligee 
muſt do-the firſt at, viz. adviſe and give notice of the adviſe to 
the Obligor before he is bound to do the thing. Burt if the condi- 
tion be to make ſuch a diſcharge in ſach a Court ſuch a day, as the 
Judge of that Court (hall adviſe ; in this caſe the Obligor muſt ar 
his peril procure the Judge to adviſe a diſcharge, and it mult be done 
that very day or the Obligation will be forfeir. 


If the condition be, To pay 201. to the Obligee when he doth 


come to Loder; in this caſe the Obligee muſt do the firſt a&t 
viz, make known to the Obligor when he doth firſt come to L:2- 
don, for otherwiſe it ſeems rhe Obligor is not bound to pay the 
money. 

If the condition be, That the Obligor ſhall tevy a Fine to the Ob- 
ligee before ſuch a day, the Obligee mult do the firſt a, viz. ſue out 
the Writ of Covenant, | 

If the condition be, That the Obligor ſhall deliver 20 Clothes to 
the Obligee ſuch a day, the Obligee paying for every cloth imme- 
diately after the delivery 20 1. in this caſe the clothes muſt be deli- 
vered, albeit the Obligee refuſe to pay the money ; but if [ imme- 
diately after be left out, it ſeems the Obligor is not bound to deli- 
ver the cloth unleſs the Obligee firſt pay the money. | 

If the condition be, That the Obligor and his Heirs ſhall at any 
time upon requeſt made, do any aQ, &c. that the Obligee ſhall re- 
quire, &c. and the Obligee tender a Releaſe or other Deed to ſeal ; 
in this caſe, if the Obligor or his Heir that is to ſeal the Deed, be an 
illiterate man, he may refuſe to ſeal it, until he can get ſome body 
to reade it unto him, but he may not refuſe or delay to ſeal it until 
he can have a Lawyers adviſe upon it, but he will forfeit his Obli- 
gation. | 

If the condition be, To do any thing upon requeſt, the Obligor 
until requeſt made is not bound to do any thing towards it, net- 

ther can he forfeit his Obligation till then. And yer if in this caſe 
the Obligor diſable himſelf ro do the thing he hath undertaken to do 
upon requelt before the requeſt made, the Obligation may be forfeit 
without any requeſt made, E 
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An Obligation. | Cap. 

If the condition be, That the Obligor ſhall within a certain time «, «.,, 
ſurrender ſuch land of his for an Annuity of ſo much as they ſhall 
agree upon, and they agree upon ral. per annym; in this caſe the 
Obligor is not bound to make the ſurrender until the Annuity be 
made and tendred unto him. 

If the condition be, To deliver to the Obligee an Obligation #. -- 
wherein the Ovligee is bound, &c. or to ſeal and deliver to the Ob» inmus.y 
ligee fich a Releaſe of it as ſhall be deviſed by the Councel of the  * 
Obligee before Michaelmas, and the Councel do not adviſe any Re- 
leaſe before Michaelmas; in this caſe the Obligor is diſcharged of 
the Obligation, for the Obligee 1s to do the firſt a. 

If A bebound to B in an Obligation with condition, That A and. _ 
his wife ſhall levy a Fine of land to {and D and their Heirs, and at »«. 
their coſts and charges ; this ſhall be conſtrued to be at the coſts of 
the Obligor, and not at the coſts of the Conuſces, but if the word 
[and] be omitted, perhap3 it may be otherwiſe. 

If the condition be thus, That if the wife dye before Michaelmas 
without Iflue of her body then living, that the Obligation ſhall be oF; 
void ; in this caſe [then living ] (hall relate ad proximum antecedens, 
and not to thedeath of the wife, and therefore if ſhe hath Iflue and 
dye, and after before Michaelmas the Ifſue dyeth alſo, the Obliga- 
tion 1s void. | | * 

If the condition be, That if the Obligor ſhall waſte the: goods of cou wi: 
the Obligee (his Maſter) and this waſte withirthree Moneths after ** 
due proof of it, either by confeſſion or otherwiſe be notified to 
the Ovligor, that the Ovligor ſhall fatisfie the Obligee for ir, and 
the Obligor do confels the waſte under his Hand and Seal ; in this 
caſe it ſeems this proof, though it be extrajudicial, is ſufficient. 

Condiriore When the condition of an Obligation is to do' two things by a c ;n 
Impoſſible, day, and at the time of making of the Obligation both of -them are 5: 
poſlible, but after and before the time when the ſame is to be done, i; 
one of the things is become impolible by the at of God, or by the 
ſole at and laches of the Obligee himſelf”; in this caſe the Obligor 
15 not bound to do the other thing that” is poſſible, but is diſcharged 
of the whole Ovligation, But if at the time of the making of the 
Obligation one of the things 1s, and the other of the things is not 
poſlible to be done, he mult perform that which is poſſible. And 
if in the firſt caſe one of the things become impoſſible afterwards 
by the ac of the Obligor, or a ſtranger, the Obligor muſt ſee that he 
co the other thing at his peril. And when the condition of an 
Ovligation 1s to do one ſingle thing which afterwards before the 
time when it is to be done doth become impoſlible to be done in all 
or in part, the Obligation is wholly diſcharged ; and, yer if it be 
poltible to be done in any part, it ſhall be performed as near to the 
CUndition as may be, Cs | 
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_ 2c An Obligation, 383 
-P.21, ,1429, If the condition be, To do one of two things, as to make a feoff- 
uo, Ml ment to me, or pay me 201, in this caſe if the obligor do either of 
them, it is ſufficient. But if the condition be in the copulative, as to 
enfeoff me and pay me 20 |. in this caſe the doing of one of them 
will not ſaffice, but he muſt do both. 

If the condition be, To pay toeA B and {'3o 1. apiece within a 

week after they come to 18 years of age, or within 40 days after 
their days of Marriage after. notice given thereof, which ſhall firſt 
happen ; in this caſe this notice muſt go to both the parties, ſo that 
notice muſt be given when they are 18 years of age; otherwiſe, and 
until notice given, it ſeems the obligor is not bound to pay the money. 
See more in Condition, numb.$. and Covenant, numb.6. 
h The matter of a condition of an obligation is ſometimes affirma- $- When the 
Tae: tive and compulſory, and doth conſiſt of ſomething to be done; katy een 
and ſometimes it is negative and reſtritive, and doth con(iſt of |, 5.17%." 
ſomething not to be done; the not doing in the firlt caſe, and doing (aid tobe per= 
in the latter caſe, cauſeth the obligation to be forfeit ; and the doing formed and 


in the firſt caſe, and not doing in the latter , ſaverh the obli- the Ovliga- 
2tion. tion fayed, or 


. . . . wo nor, 
xr JF one be bound. in an obligation to me, with condition to enfeoft 7, ,,,1c + 
6.1.43. me of land, and the obligor do firſt make a Leaſe to me of it, and Feoffment, 
afterwards he doth make a Releaſe of it to me and my Heirs ; this 1s 


a good performance of the condition. [hi | | 
cos os; iſ. IF a condition be to make me a feoffment of land, and he tender 7, ,.. ... WRLL'H 
3 Wh: mea feoffmenr, and I refuſe it ; by this the condition is performed. retuſal, "RS PPRR 

{5 Soif thecondition be, To make a feoftment to my uſe, and when | TERA 

_ -itis madel refuſe it ; this is a good performance of the condition. (1 118 

But if a man binde nimicif in an obligation to me, with condition to. - "ok 08 

make feoffmen: to a ltranger, and he tender the feoftment to the 04 6:0 
Coo. 4.9 ſtranger, and he doth refuſc it ; thisis no good performance of the p00 
Tanks condition, bur the ovligarion is forfe;t. If the condition be, To en- RL 
ng feoff me and my wife, and he tender it to me, and I refuſeit; it RIM 

ſeems this is a good performance. h {i101 


1%.-4 Tf onebinde himſelf in an obligation to me, with condition to { [1 
43; make me a feoffment of the Manor of Dale by a day, and he before WE 
the day grant a Rent-charge out of the ſame Manor to atranger, 


and afterwards and before the day alſo, he doth make me a feoftment Wt |( f 
| of the land ; this is a good performance of the condition, aid the. WH! 
grant of the Rent nobreach thereof, Burt if the obligor jcl! away Ei 
part of the Manor before, or make a feoffment to me bur of a moity. Liey 
| or a third part of the Manor ; this is no good performance of the ; $4 1306 vg 
condition, And if in this caſe the o-ligor before the day take a. _ F #1 006 20 
| wife, and before the day make his feoffment according to the con- WHE 6! 
. dition, but the marriage doth continue until afcer the day z in this | \| | '\ 
- cale it ſeems the condition is broken. ; | 10\ie 0 
SIE Al HeaSiAR if 484.0 
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An Obligation. Sy, Czp.ir 
Acceprance. Tf the condition be, That the Obligor ſhall enfeoff me of the Ma- Perk wed. 


/ 


nor of Dale, and he make a Feoffment of the Manor of Sale, and 2. 
I accept thereof; It ſeems this is no performance of the conditi- 755%: 
on , and that my acceptance in this caſe will not help. Soif the !** 
condition be, To make me a Feoffment of land,and he give me money, ***7.4 
a horſe, or the like in recompence of this, and I accept thereof; this 

is no good performance of the condition : And the like Law is in all 

caſes where the condition is to do any collateral thing, as to ac- 
count, build a houſe, enter into a Recognizance, or the like, and the 
Obligor doth give, and the Obligee accept ſome other thing in lien 
thereof: And fo alſo it is where the condition is to make a Feoftment 

toa ſtranger, and the Obligor give, and the ſtranger take another 
thing in lien thereof; But if the condition be to enfeoff me of land 

ſuch a day, and he make, and I take the Feoffment before the day ; 
thisisa good performance of the condition. 

If the condition be, To enfeoff me or my Heirs in the disjunRive, ns. 
and the Obligor enfeoff me and my Heirs; this is a good perform- **® 
ance of the. condition; for it is impoſſible to enfeoff my Heirs 
whiles T live : and when two things are tobe done by a condition, 
whereof the one is poſſible at the time of making the Obligation, 
and the other not ; in this caſe it is ſufficient if he do the thing which 
1s poſſible. | | 

If the condition be, To make me a Feoffment,or pay me 201. if the 1143 
Obligor do either of them, it is ſufficient. But if the condition be, 

To enfeoff me,and pay me 20 |. in this caſe the Obligor muſt do both, 

or the condition will not be performed, Er fic de fimilibrs, 
To make a If the condition be, That the Obligor ſhall make me a fufficient 70%” 
Eſtate. eſtate of land by the adviſe of 77 and F, atid they adviſe an in- 

ſufficient eſtate, and the Obligor do make the eſtate according 

to that adviſe; this is a good performance of the condition': But if 

the condition be, That the Obligor ſhall make a good and ſure eſtate, 

and he by adviſe of Councel make an eſtate that is not good and 

ſure ; this is no good performance of the condition, 

If the condition be, That the Oblizor ſhall make me an eſtate of ri; 
land, and make the eſtate to another by my appointment ; it ſeems 
this is no performance of the condition. OPEN 

If the condition be, That the Obligor or his Feoffees in truſt ſhall 779m 
make an eſtate to the Obligee ſuch a day, and the Feoffees do it with- 
on the conſent of the Obligor ; .this 1s no performance of the con- 
«dition. 
To mike fur. If the condition be, To make further Afurance, and the Obligor 14.1 
cher alſurance Make further Aſſurance npon condition, without the agreement of 
the other party ; this is no good performance of the condition. 
To fave If the condition be, To ſave me harmleſs from an Annuity where- 371%, 
harmleſs. with my land is charged, and the Obligor doth pay the fame Fry; my 
an 
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Cap.21s An'Obligation. 385 
and get\me an Acquittance for the ſame from the party ; this is a 
good performance of the condition. But if the condition be to 
diſcharge.me of ſuch ;an. Annuity;' in this caſe' payment” and ' 
procuring me a Releaſe, 'is'no good performance of the condi- 
tion, pl: Ry OW Vn dg rh fp nant 
«> If the condition be, That the Feoffees or Leafſees. of the Obligor To grams 
9 of ſuch land which they have in truſt ſhall grant me a Rent-charge, Rent, or ro 
or releaſe their Right to me before ſuch a day, and there be th:ee 6p ns bay 
Feoffees or Leafſees, and two of them ohely do'grant this Rent, or ** * SOmee 
makethisReleaſe; this isno good performanice of the condition. 
wr: — If theconditionbe, That the Obligor ſhall purchaſe and procure 
to me and my Heirs a Rent of 5 1. per an7um,and a ſtranger hath ſuch 
a Rent out of my land, and he doth get him to releaſe this to me ; 
's.Je;7 this 4s a'good performance” of the condition.” And'if one be bound 
with condition'to grant me the Rent and'Firtn'of ſuch'a Mill: before 
-Y Michaelmas, to be had and perceived until I be paid 101. and before 
005 that time he leaſe the Mill to me at a Rent, and then ſuffer me to 
detain ſo much of the Rent ; it ſeems this is a good performance of 
the condition. © ; 3 MST 025 _ 
x If the condition be to deliver 'me a horſe, and the Obligor tender 3 "000g \ 
the horſe unto me, and 1 refaſe him ; hereby rhe* condition is per- 
formed ; and ſoin all ſuch like cafes where the Obligor is to do any 
collateral thing, as ſtand to an Award, or the like ; if the Obligor Tender and 


offer to do it, and the Obligee refuſe, the condition is performed, Refuſal. 


21 £d,3.29, 


K 


and the Obligation'diſcharged for ever. 


berie, If the condition: be, To pay money at a day certain; and the To pay nony 
inc, Ovligor pay a little before night, time enough for the Recciver' to 
© ſeetonumberhis money by -day-light; this is a good performance 
of the condition. And if the condition be to pay money by or be- 
fore a day ; payment the laſt inſtant of the day before is a ſufficient 
\.-. , P:rformance of the condition. © Wo 
My. If thecondition be, To pay me a ſum of money at a day cer- Acceptance. 
»;.1;, tain, and the Obligor pay me leſs money before the day, or all the 
62.4, MONey before or at the day, or give me ſomething elſe before, or at 
the day of payment in lieu thereof, or pay me all the money or a 
leffer ſum at the day appointed, but in another place , and not. 
the place mentioned in the condition, and-1 accept thereof ; in all 
theſe caſes the condition is well perforined. Burt if a ſtranger to the 
: condition do ſo, and1 accept thereof; this is no good Performance 
#w, Of the condition, as hath been * adjudged. And-if the Obligor 
Pay leſs then the whole money at the day of payment, and the Ob- 
\i,, Ugee accept thereof ; this is no good performance of the condition : 
*% * Andif-the thing to be done be a collateral thing, as -to account, 


Perk $61.99 
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Fitz. Parte 55 


ey or the like, and the Obligor give unto the Obligee maney, or a horſe 
79 n lieu thereof, and the Obligee accept it; this is no good perfor- 
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An Obligation. 

mance of the condition. And if the Ohligor pay the money ito 
the Obligee after the day of payment.; this is no. performance of 
the conditiqn, but the Obligation is forfeit, and the money paid 
{ball go in part, towards the forfeiture: And yet in thiscaſe the De- 
fendant at this day being ſued npon this Obligation, doth uſually ad- 
venture to plead conditions performed. and give this ſpecial matter 
in Evidence to the Jury,who for the moſt part doth finde againſt the 
Obligee,; . And yet if the*condition be, To. pay me money at a day 7 , 
certain, or.to. pay another money.at a day, certain, and the Ob- 
ligor pay me or the [tranger at ſeveral times before the day, and I 
or the {tranger accept thereof; this is a good. performance of the 
condition; . But-if the Ovligee. do onely promiſe to accept of a 
horſe for his money. at the time of payment, and when the time of #4. 
payment comes, and a tender of the horſe is made to him, he doth 
refuſe him, ;; this tender, is not a ſufficient performance of the con- 
dition.; nn} T 24 Re do ae ed 

If the condition be, To pay money at a-day and place certain, ©. i 


- 9. Lit.208,20g, 


and the Ovligor tender it at the time and place, and the Obligee is z7,*4» 
not ready to receive it; or being ready, doth refuſe to receive it ;, 7% 
this is a goqd performance of the condition to fave the: forfeiture 
of the Obligation, : And yet if the Obltgor be afrerwards ſued for 
this-money, . he mulb ſay in his pleading, Thar he is ſtill ready to pay 
it, and he muſt tender it in Court, -But if one be bound by a ſingle 
Obligation to pay money, and after at thesſame or ſome other time, 
he hath a Defeaſance from the. Obligee, That upon payment -of a 
lefler ſum the Obligation ſhall. be, void ; and. the Obligee refuſe 
the money when the ſame 1s tendred at the time when by the De- 
feaſance it is £0 be paid ; in this caſe the Obligor is not bound to 

' tender the money in Court, neither hath the Obligee any remedy 
for it. | 

If the condition be, To pay me money at a day and place cer- 444: 

tain, and the Obligor doth tender it to me the ſame day in another 

place ; this is no performance of-the condition, and therefore in 

that caſe I may refuſe it. | | 
- If the condition be, To pay money between,;two days ;- payment 

of the money upon either of thoſe days is nota good performance vc :: 

of the condition , but the payment muſt be :between the two 

days. | | 

If-the condition be, To pay me money at a day certain, and Perk 5 

T- bid-the Obligor -pay the money. to one that- I do owe ſo much fnums 

more unto, or 1 bid him lay out the money, for me,,or I bid him 

keep ir for ſuch a Debt I owe unto him , . and. he do fo, and I 

accept hereof. ; it ſeems-this is a good performance of the con- 

dition. | 
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and the *Obligee accept a horſe for ir, this is a good performance of 
the condition. But if the condition be that one ſtranger ſhall pay 
to another ſtranger 101. and the one doth give, and the other take 
a horſe tn lieu of this ; this is no good performance of the condi- 
tion. : 


An Obligation: 387 


to receive it, and the Obſigor pay it unto him'; this is a go0d per- 
formance of the condition. 


If the condition be, That a ſtranger ſhall pay to the Obligee 10 1. 


Acceptance, 


If the condition be, To pay me 20 1, of lawful: Engliſh money, 
and the -Obligor pay me in Spaniſh or in any other money currant 
in this Realm ; this is a good performance of the condition. * But 
payment in farthings is no good payment, Þ® If the condition be, To 
pay me 201, and the Obligor pay me ſome ofthe 201 in counter- 
feit pieces, which I not perceiving at the time, do put up and ac- 
cept, but after vpon a review I do perceive ſome of them to be 
naught, and thereupon I do ſend it back to him again ; in this caſe 
it ſeems the condition is well performed , and therefore the 
woes, back of the money again will not cauſe a breach after- 
wards. Sin es 
If the'condition be, That I ſhall ſtand to the Award of 7 SF, and x - tos 
he doth Award me to pay 20 |. to Y $ by a day, and at the, ay. 


day I do tender him the 20 1. but he doth refuſe it ; in this caſe [ 


have ſufficiently performed the condition , and the Obligation is 
faved. NP eat IR} ONS-17 

If the condition be, That I (hall ſtand to the Award'of 7 S; and he 
Award that I ſhall enter a Retraxit in a Suit depending between me 
and the other party, and I do not ſo, but am Nonſuit, or do diſcon- 
tinue my Suit ; this is no good performance of the condition, 

If the condition be, That the Obligor ſhall come ſuch a day to To few 1 
ſuch a place and ſhew me aReleafe, and he doth come to the place Relcale. 
the latter part of the day, and doth ſtay there until the light of the 
day be gone, ready to ſhew his Releaſe, but I come not thither ; 
this is a good performance of the condition, _ 

If one make a Leaſe of Land to me, and binde himſelf in an For quict cn= 
Obligation with condition to ſuffer me quietly to enjoy the land j-y:ng. 
without the'let of him or any other ; in this caſe if he himſelf, nor 
any other by his incitement do diſtarb me, the condition is perform- 
ed; andif a ſtranger that hath Title do enter without his procure- 
ment or occaſion, this 1s no breach of the condition. 1 

If the condition be,” To appear 'in the Kings Bench ſuch a day to 
anſwer 7 $, and at. the day the Obligor doth appear , but the 
Plaintiff is effoined ſo that the Defendant 'carinot anſwer him, 
or the Suit is diſcontinued by the Demiſe of the King before the 
day of appearance; in theſe caſes._the condition is performed and 
the Obliga.ion ſaved. But if che Obligor in this caſe when he doth 

LE appear, 
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4n Obligatim. Cap. 
appear, doth not cauſe his appearance to be entred of Record, the 
Obligation is forfeit. | os | ET 
' If the condition be, To appear coram domino Rege, and the Obli- * *. «.. 
gor appear before the Kings Perſon ; this is-no performance of the 
condition. And if the condition be, To appear c:ram uſticiariis 
Domini Regis, and the Obligor appear before them out of Court , 
this is no performance of the condition.” | | | 
If the condition be, That a ſtranger ſhall make an obligation to C5. ©: 
the Obligee, and the ſtranger tender it, and the Obligee refuſe it ; 108.6. 
this is a good performance of the condition : But if the condition be, © '* 
That the Obligor {ball make an obligation toa ſtranger, and the 
Obligor tender it, and the ſtranger refuſe it ; this is no performance 
of the condition. _ ng Þ Gs in. 
To mrry a ©. Af, the condition be, That the Obligor ſhall marry the. daughter | 
woman. Of the Obligee by a day, and.he doth tender himſelf, and ſhe doth 555.44: 
refuſe ; in this caſe the obligation is forfeit, notwithſtanding this 
tender and refuſal. 63 
To leave a Tf. the condition be, To deliver the key of a houſe, and the quiet »;:, «9, 
Poſition. poſſeſſion to 78, to theuſe of the Obligee, and the Obligor (the 
houſe being rid, and every one out of the houſe, and the door locked) 
doth deliver thekey to 7 ; it ſeems this is no good performance of 
the condition, but that 7 S, or the Obligee or his deputy,, ought to 
come and receiye the poſſeſſion. See more in Condition at Namb.g. 
and Covenant 6. _ | 
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9.When 3 fin-., > ff an abligation that is ſingle be not performed, as when it is to co. 


gle Obligatie, p1y money-at a day, and the money. is not paid; the obligation is rx3 »: 


on (hall b: broken, But if a man be bound b bligation to. pay - 
C110 be brow OS ONRD | a man be bound by an obligation to. pay money at ſe 


Lo andfo.. eral days, the obligation is not forfeit, nor can be ſaed until all 
feir, or nor; Fhe days de paſt,  And;yet. if the condition of an obligation be to 
© __ pay. moyeyat. ſeveral days, and the Obligor do fail-to pay the money 
thefirſt day.z1in this caſe the Obligee; may ſue for the money due by 
the obligation preſently, | 
If one bebound to pay money at a day certain by a ſingle obli- rr.ovls 
gation or Bill, and the Obligor tender the. money at the day to the Fits, reed 
 Obligee, ſo as he will give him his Bill.ox. a Releaſe for the. money, * 
and the Obligee. refuſe ſo. to do, and thereupon he doth refuſe to 
pay the money. ;; in this caſe the obligation is. not forfeit : for in 
this caſe the Obligor is not bound to pay the money, unleſs the 
Obligee will give up his Bill. or-give him a Releaſe. But otherwiſe 
it is.in caſe where one. is bound to pay money; by the condition of 
an obligation ; for there the Obligor muſt pay the money at his peril, 
albeit the Odligee refuſe to deliver up the obligation or to give 2 
Releaſe. 
If one be bound to pay money on a ſingle Bill at a day, and the 
Oligor tender the money at the day to the Obligee, and he refuſe 
| | heparan | - it ; 
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An Obligation. 389 
it; in this caſe it feems he hath now remedy for his money ; 
Sed Onere. ; 

In all cauſes when the condition is not performed or broken, , vw... 
the obligation is forfeit, and till then it cannot be forfeit: And condition » x 
therefore, if one be bound in an obligation, with condition to pay an obligation 
me 10 |, at Eaſter, before the day come, the obligation cannot be ſhall be ſaid 
forfeit ; but if ir be not paid at the day, the obligation is forfeit ; *2Þ* broken 
And yet if the Obligee himſelf be the cauſe of the breach of the 5.c;0n force 
condition, or the thing to be done by the condition , is how become 5r nor. | 
impoſſible by the at of God, the obligation is now become without 
penalty: As if in the old days T had been bound in an obligation to 
an Abbot, that e4 ſhould enfeoff him before Chriſtmas, if 4 enter To make a 
into Religion, my Bond had been preſently forfeited : But otherwiſe F<ofmenc. 
it had been if A had been profeſſed under the obedience of the Obli- 
gee himſelf. | 

If the condition be to make a Feoffment of land to me ſuch a 
day, and he be not upon the land ready to make the Feoffment, al- 


beit I come not there to receive it , yet the condition isbroken. 


If the condition be that when the Obligor ſhall come to his 
Aunt, he will enfeoff the Obligee, or the Heirs of his body, in this 
caſe he muſt do it aſſoon as he doth come to her, and the Obligee 
{hall requeſt the Feoftment, or the obligation is forfeit: 

If the condition be to enfeoff me of a Manor by a day, and be- 
fore the day the Obligor doth make a Feoffment of it to ano- 
ther, hereby -the condition is broken, and the obligation forfeit, 
and though the Obligor re-purchaſe it again before the day, 
and then make the Feoftment, yet this will not cure the 
breach, —_— | 

If the condition be, to enfeoft B and C, and one of them dye 
before the time be paſt wherein it ſhould be done; in this caſe 
he muſt enfeoff the ſurvivor of them, or the condition is 
broken. ' 

If the condition be , That if the Oblizor before Michaelmas T, ,,.1.. , 
make a Leaſe to the Obligee for thirty one years , if e£ will af- Leaſe. 
ſent, and if he will not aſſent then for twenty one years, 1hat 
then, ec. if A do not aſſent, and the Leaſe for twenty one years be 
not made before Michaglmas, the obligation is forfeit. 

If the condition be- that the Obligor ſhall make me an eſtate To make an 
upon requeſt, and he tender me an eſtace before I requeſt it , and af- Ektate. 
terwards I do requeſt it, and he doth refuſe it; in this caſe the 
condition is broken,and the obligation forfeit. 

If the condition be that the Obligor ſhall make me 3 good eſtate 
of land (being Copi-hold Land) and he doth ſurrender it abſolutely, 
and the Homage when they-preſent it, do preſent it conditionally ; 
this is no breach of the condition. 
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4n Obligation. 


If the condition be, To make a good eſtate of land in Fee-ſimple : «.,,. 
to eA (a woman) before ſuch a time, and before ſach time the 
Obligor taketh A to wife, and the day paſs, and no eltate is 
made ; in this caſe the condition is broken , and the obligation for- 
feit. But if the obligation be made to the woman her ſelf, then it 
is diſpenſed with by the inter-marrtage. Ki 

If the condition be, That the Obligor and his ſon ſhall do all 5.1; of 
ſuch ats for the better afſuring of Land, as the Obligee or his 
Councel ſhall deviſe, and the Obligee deviſe and tender a Releaſe 


to the Obligor and his ſon to ſeal, and they delay and refuſe ro : 
ſeal it until they can ſhew it to their Councel to be adviſed up- 
on it ; this is a breach of the condition : but if they be illiterate, 
and refuſe to ſeal it until they can get it read, this is no breach 
of the condition, L 


If the condition be, that the Obligor ſhall ſave the Obligee 
harmleſs from ſach a debt, for which the Obligee 1s Surety for 1, 
the Obligor, and the Obligee cometh at the time, and to the 27". 
place whenand where the money, for which he is engaged, is to be 74. Ml »: 
paid, and finding no. body ready to pay the money , he doth pay 
it himſelf to ſave the forfeiture of the obligation ; hereby the 
condition to fave harmleſs is broken , and the obligation forfeit, 
And therefore much more if the Obligee be ſued, Arreſted, out- 


lavied, or taken in Execution for the Debt of the Principal : So alſo 


if the Obligee be put in fear of Arreſt for the Debt of the Princi- F 
pal, and therefore dare not g0 about his bufineſs ; by this the 
condition is broken, Bur if the Obligee be ſned unjultly, either A 
becauſe he is ſued before the money is due, or otherwiſe , or if the 
Bond in which heis bound, be againſt Law and void, and he ſuffer 
himſelf to be unjuſtly vexed thereupon , and doth not take ad- 3 


vantage of it, it ſeems this is no breach of the condition of the lr 
Bond ro ſave harmleſs. 

If a Bailiff diſtrain beaſts on a withernam, and afterwards re-, ,,,, 
deliver them to the party of whom he had them , and take a Bond E 
from him with condition to fave him harmleſs from him for bY 
whom the beaſts were taken , and after he doth bring a detinne 
againſt the Bailiff for the beaſts ; in this caſe the condition is not 
broken ; for this ation will not lie 1n this cafe. " 

If the condition be to pay money to meat aday and place cer- ﬆ. Wy: 
tain, and the- money is not tendred at the time and place, albeit 
there beno body ready to receive tt , if it be tendred , yet the con- 
dition is broken. | | 

If the condition be to pay money to me at a day and place , and nw.ovis 
the O'ligor in his going to the placeis robbed of the money ſo as he * 
cannot pay him ; in this caſe notwithſtanding the condition 1s 
broken,and rhe obligation forfeit, and this will not excuſe it, if 
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An Obligation. 


If the condition be to pay money to me at a day and place, and 
I ſeeing him going to the place to pay the money, do wiſh him 
to forbear, and thereupon he doth fo, and doth not pay it ; in this 
caſe the obligation is forfeit, and this will not excuſe. But if I do 
violently and aQtually detain and hinder him, ſo that he cannot 
pay it, this will excuſe him. 

If the condition be to pay me the Rent reſerved on ſuch a Leaſe 
at the times limited by the Leaſe, and it be not accordingly ; here- 
by the condition is broken, albeit I do never demand the Rent. 

If the condition be to pay me the Rent reſerved on ſuch a Leaſe, 
and I enter upon all or part of the Land demiſed, fo as the Rent is 
ſuſpended ſo long as I keep the poſſeſſion, in this caſe the non- 
payment of the Rent during the time of the ſuſpenſion of the Renr, 
1s no breach of the condition. 


If the condition be thar I ſhall enjoy Eand without the inter- For quiet en= 


I To pay Rent, 


ruption of any perſon whatſoever, and afterwards I do forfeit it JOYS: 


my felf by non-payment of Rent, or the like; this is no breach 
of the condition, | | 

If the condition be, That the Obligor ſhall ſuffer the Obligee to 
enjoy Lands, &-c. and that without the let of him, ec. or any other 


perſon or perſons, &c. aid one that hath an elder title doth enter ; 


this is no breach of the condition, Bur if he procure this entry 
and diſturbance, this is a breach of the condition. 

If the condition be that B and others ſhall quietly enjoy land, 
and 4 the Obligor and Z the Obligee doth diſturb the others ; it 
ſeems by this diſturbance the condition is broken. 

If the condition be that the Obligor ſhall not diſturb me in the 


| keeping of my Courts, and he keep the Courts and take the Fees 
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himfelf ; this is a breach of the condition. 

If one make a Feoffment of land, and make me an obligation with 
condition to defend the land for 12 years, &c. and I am entred 
by a ſtranger, but never impleaded ; in this cafe the condition is bro- 
ken. 

If the condition be to ſand to the Award of 7S, and the Ob- 
ligor doth afterward Countermand the ſubmiſſion made to 17S; 
this 15 a breach of the condition, Faittum non dicitur quod non per- 
ſeverat, 

If the condition be that I ſhall have licence to carry wood ſe- 
ven years, and the Obligor doth- give me a licence for ſeven 
years, and then doth revoke it again ; this is a breach of the con- 
dition. 

If the condition be, That 7 S ſhall give me licence to go over 
his gronnd, and 71S doth ſo, but another doth interrupt me; this 
15 NO breach of the condition. And yet if the condition be that [ 
{hall have licence to go over that ground,there perhaps, ſuch an inter- 
Cc4 r:1ption 
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392 An Obligation. Cap.21, 


ruption may be a breach of the condition. 

If an obligation be made to me with condition to appear in ria... Ml = 
ſuch a Court ſach a day, and at the day he is kept in priſon at my *** 
THR] Suit ſo as he cannot appear; in this caſe his not appearance 1s no 
M4140 breach of the condition , for his impriſonment ſhall excuſe him. But 

[3 if his impriſonment be for Felony, or any other ſuch like cauſe of 

| | his own, contra. Co 
| [146 If the condition be, To appear in ſuch a Court ſuch a day , and **: - 

"$506 | before the day a Swperſedeas doth come to the Sheriff ; yer if the 

M81 Obligor do not appear, the obligation is forfeit. 

| 1s: To tide to If the condition be , That the Obligor ſhall ride with 7 $ to Do- vu 5.2 
49.0 Dover, ver ſucha day, and 71S doth not go thither that day , in this caſe 

ic ſcems the condition is broken, and that he mult procure 7 S to 

0 thither and ride with him ar his peril. 

If I make a Leaſe for years, and the Leaflee doth enter into an NF. , 
obligation with condition that he ſhall not alien the Land: demi- 
DOLL UETT ſed without my licence , and I dye, and then he doth alien it; it 

[HEE Fo 6 ſeems this 1s a breach of the condition, — M; 

|! Tl If the condition be that 7 $ ſhall ſerve mein all my honeſt and *%, 5 9] 
lawful commands, or that 7 $ ſhall be a good and honelt ſervant + - ak 
Wt: to me one year; in the firſt caſe if I command him nothing, the 
WO: © conditions not broken, albeit he never tender his Service: but in the 
|; SHER laſt caſe it ſeems heis to tender his Service to me, or otherwiſe 

MGR the condition will be broken. But if I refuſe his ſervice when it is 
| tendred, or hedye within the time , the obligation is diſcharged. 
E718 And yet if he depart away within the time, the condition is 
{ji ul broken. 
2 Og TH To marrya Jf the condition be that 4 ſhall marry B by a day, and before , 


Hike 4; 1:8 | Woman, 
| | 
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the day the Obligor himſelf doth marry her : in this caſe the con- Pk 19: 
dition is broken. Burt if the Obligee marry her before the day, the 
obligation is diſcharged, 
To pf If the condition be, To perform the Covenants and payments of | 
I: \ Cl.nmee A Deed, and the Need doth contain a Feoffment, and this is one con- vites, 
1k dition that. if the Feoffor pay ſuch a Sunr of money he ſhall re- «3.4. 
"E enter , and he doth not pay it; in this caſe this Non-payment is no 
| breach of the condition. But if A let land by Indenture to B for ,. .. . 
| years rendring Rent, and ZB doth binde himſelf in an obligation &w* 
' | Y ant with condition to perform all the Covenants contained in the In- 5-4 * 
Blk denture, and the Rent is unpaid ; this is a breach of. the condition, 
| and cauſe of forfeiture of the obligation. 
Tokzep Pri- If the condition be for the ſafe keeping of Priſoners, and one Cars Ti 

\8 ſeners. doth eſcape that is in ®xecution, and in priſon under colour of an Ex- '' 
BY ecurion, or the like, but in truch and in judgement of Law 1s no it 

TEE Priſoner; this eſcape is no breach of the condition. See more in Pe 
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An Obligation. 


.. er | If the condition of an. obligation con{ſt of two parts in the dif- 
ki. 207% untive, or be to do: one of two things before, or at a day cer- ;1. By what 
tain, and both the things are poſſible at the time of the making meavs and 
when an Ob= 
ligation good 
16 h1S Ori91- 
oF nal creation, 
charged for ever. And thercfore if the condition be, That if the doth or may 
Obligor ſhall ſell away his wives Land, if then he ſhall eicher in his ><come void, 


life time purchaſe to his wife and ber Heirs and Afſtgns land of as be 


of the obligation, and before the time of performance one of the 
things is become impoiJible to be.done by the at of God, orby 
the aft of the Obligee himſelf ; in this caſe the obligation is dil- 


good right and value as the money by him received, or had by or 


to her the ſaid 7 as Executrix by legacy or otherwiſe as much mo- 
ney as ſhall be by him received vpon fuch fale, That then, @c. 
and the Obligor doth ſell his wives land , and then his wife doth dye 
| before him fo that he cannot leave her the money ; in this caſe 
the obligation is diſcharged , and the husband is not bound to pur- 
chaſe land to her and her Heirs. So if the condition be , That if 
I $ do not prove the ſuggeſtion of a Bill depending in the Court 
of Requelts before the ntas of Hillary, that then he ſhall pay 201, 
&c. and 1 $ dye before the utas ; hereby the obligation is dil- 
charged for ever, and he is not bound to pay the 201. Soif the 
condition be that if the Obligor appear in the Kings-Bench in 
Eaſter Term , or pay 201. to the Obligee at Michaelmas, and 
the Obligor dye before Eaſter Term ; hereby the obligation is 
diſcharged ; but if he do not appear in Eaſter Term and out-live 
the Term, and dye after, then it ſeems the 201. mult be paid at Mi- 
chaelmas, or the obligation is forfeit. So if the condition be that 
the Obligor ſhall marry A before Eaſter, or pay 201. to the Obligee 
at Michaelmas, and 4 dye, or become mad before Eaſter, or the 
Obligee marry 4 himſelf , and the marriage doth continue between 
them until Eaſter be paſt ; in all theſe cafes the obligation is dif- 
charged for ever. But when the thing is become impoſſible by 
the act or Laches of the Obligor, the Law is otherwiſe. And there- 
fore if the condition be, That A ſhall marry with B before Eaſter, 
or that the Obligor ſhall pay unto the Odligee 20 1. at Michaelmas, 
and the Obligor himſelf marry with B, and the marriage doth con- 
tinue until after Eaſter ; hereby the obligation is not diſcharged. 
So if the condition be to deliver up an obligation before Eaſter, or 
givea Releaſe at Michaelmas, and the Obligor doth loſe the obli- 
gation, or the obligation is burnt ; hereby the obligation is not 
diſcharged, for if he doth not make the Releaſe at Michaelmas, he 
doth forfeit the obligation. 

If the condition of an obligation conſiſt of one part onely, or be 
to do one thing at a time certain, and that thing at the time of the 


£74.64. obligation made is poſſible ro be done, but afterwards and before the 
time 


; Miter £2. poſt 
upon the faid ſale ſhall amount unto, orelſe do and (hall leave un- f4. Or nur. 
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An Obligation. 
time when it is tobe performed it doth become impoſſible by the 
at of God, or the a& of the Obligee; in this caſe alſo the obli- 


gation is gone and diſcharged for ever. And therefore if the condition 


be to appear in perſon ſach a day in ſuch a Court, and before the day 
the Obligor die, or at the day the water doth ariſe ſo high that he 
cannot travel tothe place without peril of life ; in theſe caſes 
the obligation is diſcharged. So if the Condition be, Thate ſhall 


marry Z before Eaſter, and before the time 4 or B die, or become Es 
mad , or the Obligee marry B , and the marriage doth coutinue un- i: 
til after the day ; in all theſe caſes the obligation is diſcharged. = 


But if the thing become impoſſible by the aft of the Obligor, con- 
tra, Andtherefore if the Condition be, That the Obligor ſhall ap- 
pear ſach a day, and before, and at the day he is impriſoned 


$ Rr00, | 
through ſome defanlt of his own ſo that he cannot appear, this ft, 
will not excuſe him, * no more then in caſe where he is fo fick , Wy. 


that he cannot appear without peril of his life. So if the Con- 4 3 i 
dition be that B ſhall marry C before Eaſter, and the Obligor him- 
ſelf marry her, and the marriage doth continne until after the 
time ; in this caſe the obligation is forfeit. * So if the Condition «c..u, W 
cive the Obligor time all his life time to do the thing, the obligati- x." ” 
on is not diſcharged by his death, bit in thls.caſe he muſt do it du- 
ring his life time at-his peril, 

If the Condition be, That the Obligor ſhall deliver to the Obligee  _ 
an obligation or ſach a releaſe as the Councel of the Obligee (hall Ela. 
deviſe before Michaelmas, and the Councel of the Obligee deviſe 1 > WM :.. 
no releaſe before Michaelmas ; hereby the obligation is gone for 
ever. | 

If the obligation depend upon , or be neceſſary to ſome other 5:. 0; 
deed, and that deed become void, in this caſe the obligation is be- ii.-.;/ * 
come void alſo; asif the Condition of the obligation be to perform 
the Covenants of an Indenture, and afterwards the Covenants be 
d:\-harged or become void; by this means the obligation tis dif- N 
charged and gone for ever. And if one make a Leaſe for years " 
rendring Rent, and the Leaſſee enter into an obligati»n with 'Conditi- 
on to pay the Rent to the Leaflor,and after it fall out to that the Leaſ- 
ſeeis evicted out of the Land by an elder Title, whereby the Rent in 
Law is gone; in this cafe and by this means the obligation is diſ- 
charged and gone alſo, But if the eviction be but of a parr of the 
land, contra. | | 

If an obligation be made to me, and delivered to IS to my «. ;us 
uſe, and when it is tendred to me, TI do refuſe it and diſagree to 
it ; hereby it is become void, and cannot afterwards be made good 
again. So if an obligation be made to my wife, and I diſagree 
co it; hereby it is become void. | 

By a Releaſe made from the Obligee to the Obligor, or to _— fir. Bart 55 
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of the Obligors if there be mote then one, the obligation may be 
diſcharged. And therefore, if an obligation be made to me with 
condition to pay money, and I by my Deed releaſe it,or acknowledge 
my {elf ſatisfied the Debt, albeit I receive none of it, or that I receive 
but part of it in full ſatisfaction of the Debt, by this the obligation is 
diſcharged for ever. 244 
+.o.0:17, If the Qoligee make the Obligor, or one off the Oblizors, or 
©.©;; all the Obligors, his Exccutor, or his Executors; hereby the oblig1- 
{+4 tlon 1s diſcharged for ever. But the granting of Letters of Ad- 
miniſtration to one , or more of the Obligors, is no diſcharge of the 
obligation. And if the Obligor make the Obligee his Executor, 
this is no diſcharge of the obligation.” . | | | | 
w.0is- Tf the Obligee be a omen , and take the Obligor to husband, 
hereby the obligation is diſcharged. LITE | _ 
ber. MN fn. cure. TE the condition be to enfeoff X $ (a woman) before ſuch a 
0 time, and before the day the Obligor doth marry the woman ; this 
doth not diſcharge the obligation. | 

rg, -- IF the condition be to ſerve me ſeven years, and'within the time 
REGK | T licence him to depart, it ſeems that hereby the obligation is 
diſcharged : And yetif the condition be to ſtand to an Award, and it 
is awarded that one of the parties ſhall pay 5 1. a year for ſeven MAW 1] 17 
years. towards the education of 7 FS, and 7 F die within the ſeven Fi IR 
yeats,, the obligation is not diſcharged by his death, but the money | WENY! 
muſt be paid during the time notwithſtanding. rag TRA RYH 

* If the condition be to do two things, or ſtand upon divers WE 
points ; and the Obligee ſuppoſing the breach of one of them doth | TERM 
ſue the Obligor, and. the iflue being joyned upon that point, it is MLS I 

} 

'f 


I; 


3.29 found againſt che Plaintiff, and he is barred ; hereby the whole ob- | 118 
| ligation is diſcharged ; and ſo long as that Judgement 1s 1n force, he TILE Rk! 
can: never ſue the obligation upon any other point within .the con-. 1 
dition. D | j® 1 i 
je.rs, Tf the condition be to ſatisfie me for goods I have delivered to 7 $ Benl | 
” if they beloſt, andafterwards they be loſt , and I ſue 7 F, and have 
him in Execution for them ; by this the obligation is not diſcharged ; | | 
but perhaps when I have fatisfaRion of 7 S being in Execution for 
- the goods, the obligation may be gone. | B41 
 Andin all other Caſes by which a Deed in general may become REmier? 
void by matter ex poſt faito , as by Raſure or the like , an obligation i 1NE 
may become void. Wo! 
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Defeaſance, 


Quld.- 


2. Where and 
in what caſes 
2 Defeaſance 
may be ; and 
what things 
may be detca- 
ted and ayois 
ded thercby ; 
and where, 
and what not. 


, * 


Cav, XXII, 
Of a Defeaſance. 


Tr in a large ſenſe doth ſometimes ſignifie a condition annexed 
K to an eſtate, and ſometimes the condition of an obligation 
made with , and annexed to the Obligation at the time of making 
thereof: But it is more peculiarly and properly applyed to ſuch 
conditional inſtruments as are made in Defeaſance and Avoidance 
of Statutes and Recognizances at the time of entring into the ſame 
Statutes or Recognizances, and to ſuch conditional Inſtruments as 
are made in Defeaſance of Statutes, Obligations, and the like, 
after the time of the ſame Statutes entred into, and Obligations, &c. 
made : And it is therefore-thus defined. | 

A Defeaſanceis a condition relating to a Deed, as to an Obli- 
gation, Recognizance, Statute or the like , which being performed 
by the'Obligor or Recogniſor, the AQ is diſabled and made void, as 
if it had never been done ; which differeth from a condition onely Mm 
this, that this is always made at the ſame time, and annexed to, or in- 
ſerted in the ſame Deed, but that is always made in a Deed by it ſelf, 
and for the moſt part made after the Deed whereunto it hath relation, 


There is no Inheritance Executory,as Rents, Annuities, Conditions, 
Warranties, Covenants and ſuch like, but may by a Defeaſance made ! 


with the mutual conſent of all thoſe which were parties to the crea- 


tion thereof at the ſame, or at any time after, be annulled , dif- 


charged and defeated. | 
ſances, Obligations and the like ; yet ſo, as in all theſe caſes re- 
gularly, the Defeaſance muſt be made codem wode as the thing tobe 
defeated was and his created, viz. if the one be by Deed, the other 
muſt be ſo allo ; for it is a rule, that' in all caſes when any Exe- 
cutory thing is created by a Deed , that the ſame thing by the con- 
ſent of all perſons which were parties to the creation of it , may 
be by their Deed defeated and annulled , and therefore that War- 
ranties, Recogniſances, Rents, Charges, Annuities, Covenants, 
Leaſes for years, Uſes or Common-Law, and ſuch like , may by a 
Defeaſance made with the mutual conſent of all thoſe that were 
parties to the creation of it by Deed , be difcharged and avoided. 
Nihil eſt tam conveniens naturali equitati quam quod unumquoaque 
diſſolvi co ligamii quo ligatur. And therefore by ſuch a Defea- 
{ance,not onely the Covenant which doth create a power of Revoca- 
tion, but the power it ſelf created , may be utterly defeated and a- 
voided : But eſtates of inkeritance , and other eſtates in Tail or for 
life, executed by Livery, &-c. cannot be avoided by Defeaſance made 
after the time of their creation and firſt making. And yet by þ 
ener 


And ſo is the Law of Statutes, Recogni- in 
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A Defeaſance. 


other Deed of Defeaſance made at the ſame time, a Feoffment, Re- 
leaſe, Leaſe for life, or other executed thing, may be avoided as 
well as if it were by condition within the ſame Deed ; as if a Diſ- 
ſciſee releaſe to the Niſſeiſor ; this Releaſe cannot be defeated by an 
Indenture of Defeaſance made afterwards, but it may be defeated 
by an Indenture of Defeaſance made at the ſame time. ©. in c0::- 
. tinents fiunt in eſſe videntay. | 
6111 To makea good Defeaſance, theſe things are requiſite : 1. That 
the Defeaſance be made eoderms meds, as the thing to be defeated 
is created : forif the Obligee by word onely diſcharge the Obligor, 
or grant not to ſue him ; this will not defeat the obligation ; it 
2: muſt be by Deed therefore as the former was. * But whether the 
nf. Deed of Defeaſance be indented or poll is not material, 2. Þ That 
if it do recite the Statute or the Obligation (as for the moſt part 
it doth) that it be done:truly : for if a Defeafance be made of a 
Statute or an Obligation which is recited to be made the tenth day 
of May, whereas in truth it beareth date the firſt day of JZay ; this 
41820. Defeaſance is void. 3. © That it be made between the ſame perſons 
e,* that were parties to the firſt Deed, &c, And thereforeif 4 be bound 
in an obligation to PB in 20 |, and B make a: Defeaſance to C,, Thar if 
C pay him 201, the obligation made by eZ ſhall be void ; this is no 
good Defeaſance, becanfe it is not made between the ſame parties. 
imi. d Andyct if a Statute be made to the husband and wife, and the 
husband alone joyn inthe making of a Defeaſance, this is a good De- 
{1m Dt feaſance. 4. © That it be made after the making of the Recognizance, 
Obligation, &*c. and not before; for if A grant to B, That if B will 
be bound to him in 201. by obligation, that the obligation ſhall be 
void, and after B doth binde himſelf to «in an obligation of 20 1. 
Pe 1, this Defeaſance is not good, becauſe it is before the obligation, f And 
yet if the date of the Defeaſance be before;the date of the Recogni- 
ZAnce, &c. and it be delivered after, it is good enough. 5. That it be 
6.17. made of a thing defeaſible ; s for if a Difſeiſee releaſe his right to the 
wu, Terre-tenant, and after there is a Defeaſance made between them, 
that if the Releaſſor ſhall pay 201. to the Releaflee, the Releaſe ſhall 
iD be void ; this is a void Defeaſance. ® And yet a Releaſe may be avoid- 
> x71. eq by a Condition or Defeaſance made at the time of. making of a 
Releaſe as well as a Feoffment. 
ww If theDefeaſance of a Recognizance, Ovligation, &c, be, That 
bitucein if the Cogniſor or Obligor, &c. pay a ſum of money, or do not 
diſturb the execution of the Will of 7 $, or do make a Leaſe for years 
to TS, or the like ; theſe are good Defeaſances. As if the Grantee 


x4 


' alance Fo 


of a Rent-charge grant to his Grantor, That if he ſhall pay him 20 1. 


»#:, ſucha day, the Grant of the Rent ſhall be void. Albeit the condition 


fi wer: OF an Obligation, that is repugnant to the obligation ir ſelf, is void, 


and the obligation ſingle, yet it is otheriviſe in caſe of a Defeaſance 


made: 


3. What ſhall 
be {aid a gac d 
Defeaſance, : 


and what nor. 


For the ma- 
ner of it, 


F »r the mat- 
tcr Of it, 
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A. Defeaſance. Capi, 
made afcer the Obligation, for this is good, notwithſtanding it be re- 
pugnant. And therefore if the Oblizee after the Obligation made, 
grant by Deed to the Obligor, that the Obligation ſhall be void, or 
that he will not ſue the Obli-ation at all, or that he will not ſue 
the Obligation until ſuch a time, or that the Obligation ſhall be 
diſcharged ; theſe Defeaſances are good to avoid the Obliga- 
tion. | 
If the Feoffee with warranty grant , That neither he nor his 3; Mr" BG. 
Heirs ſhall take benefit of the warranty of the Feoffor or his Heirs ; ji 72 Bn 
this is a good Defeaſance of the warranty : And if he grant not to 
vouch, this will diſcharge the Voucher : And.if he grant not to bring 
a Warrantia Carte, this will bar him of that remedy. In hike maner 
it-is, if the Grantee of a Rent-charge grant to the Grantor, That 
he will not take any benefit by the Grant, this is a total diſcharge ; 
and if he grant he will notbring an Annuity, this isa diſcharge of the 
| perſon ; and if he grant that he will not diſtrain the land for the 
FIT Rent, this is a diſcharge of the land. 
| If one make a Leale for life by Deed, and after by another Deed 3. >: 
doth grant to his Leaſſee, That he ſhall not be impeached for waſte; OY 
this is a good diſcharge : And if the Leafſee afterwards grant by 
Deed to the Leaflor, That if he ſhall bring an Action of waſte againſt 
the Leafſee, that he will not make uſe, nor take advantage of the 
Deed of diſcharge ; this is a good diſcharge of the Diſcharge. So 
that hereby it ſeems a Defeaſance may be of a Defeaſance, and one K 
Defeaſance after another, and * regularly the laſt ſhall ſtand. And ' , WW 
therefore if a Leaſe for years be made on condition to pay 201. at «> Wil © 
Eaſter, and the Leaſe to be void, and before Eaſter the- Leafſor and 
Leafſee agree, That if the Leafſor pay it at- Eaſter following, the 7: 
Leaſe ſhall be void, and before that time they make the like agree- 
ment for another year ; it ſeems theſe be good Defeaſances, and that 
the laſt ſhall ſtand. 

Tf the Defeaſance after Execution made upon a Statnte be thus, 2% 
That if the Conuſor pay ſo much money, the Statute ſhall be void ; 
it ſeems by this the Statute and Execution thereupon is void : how- 
beit, it is beſt to adde theſe words in the Defeaſance [and the Execu- 
tion thereupon. ] _ | 

And now being coming towards an end, we come to the laſt 
Afſurance of a mans life, or that kinde of Aſſurance that men do 
commonly make when they are near and towards the end of their 
life, viz, a Teſtament. wu 


Cap. 


Yref, 
hes. & 
, Coo. B. 
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Cir XXII. 
Of a Teſtament. 


ſes f th A Teſtament, is the full and compleat declaration of a mans minde 1. Tcftamen: 


e2(.;00. 
Coo, ſuper 


li... It is in Latin Teſtamentim., i. Teatio ments , the witneſs of a 


$wind. 


"ik: mans minde ; and to deviſe by Teſtament, is to ſpeak by a mans 


or laſt Will of that he would have to be done after his death ; Quid. 


Will what: his minde is to have done after his death : And this is 
ſometimes called a Will, or laſt Will ; for theſe words are Syn0- 
22:74, and are as it ſeems promiſcuonſly uſed in our. Law : Howſo- 
ever, by the Civil Law it is then onely.faid to be a Teſtament, when 
there is an Executor made and named in it ; and when there is none, 


but a Codicil onely ; for a Codicil is the ſame that a Teſtament is, Codicil, 


but that it is without an Executor ; and a man can make but one 214. 
Teſtament that (hall cake effe&, but he may make as many Codicils 
as hewill., And by the Common Law. where Lands or Tenements 
are deviſed in writing , albeit there be no Executor named, yet 
there it is properly called alaſt Will, and where it doth concern 
Chattels onely, a Teſtament. He that doth make the Teſtament is 


called the Teſtator ; And when a man dyeth without Will, he is ſaid Tetator. 


Inteltate. 


Of Teſtaments there be two ſorts, namely, a Teſtament in wri- ©uotuplcx, 
lu ting, or a written Teſtament, which is, where the minde of the Te- 


to dye inteſtare. 


ſtator in his Iife time, by himſelf or ſome other by his appointment, 
is put in writing. And a Teſtament by word or without writing, 
which is, where a man is ſick, and for fear leſt death, or want of 
memory or ſpeech ſhould ſurprize him, that he ſhould be prevent- 
edif he ſtayed the writing of his Teſtament, deſireth his Neigh- 
bors and Friends to bear witneſs of his laſt Will, and then de- 
clareth the ſame preſently by words before them : And this is called 


a Numcupative,or Nuncupatorie Teſtament: And this being after his Nuncupative, 


death proved by Witnefles, and put in writing by- the Ordinary, is 
of as great force for any other thing but land, as when at the firſt 
in the life of the Teſtaror it is put in writing. A Codicil alſo is 
in writing, or by word as a Teſtament is : The Civilians have 
other diviſions of Wills and Teſtaments, as ſolemn and unſolemn, 
priviledged and unpriviledged, whereof the Common Law maketh 
no mention. 


Terms of the 
Lam tit. De 


rio. are tWO: I. The making of Deviſes, orgiving of Legacies : 2. The of it. 


'uper Lit, 11, : k : ; 
wi. lb.s. Making and ordination of an Executor ; for a Teſtament can be no. 

more without,then a Codicil can be with an Executor, | 
- | A De- 


The parts of every compleat Teſtament whereof it doth conſiſt, z, The Parts 
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Deviſe or Le. A Deviſe or Legacy is where a man in his Teſtament doth give 


gacy Quid, 


Deviſor, Dc= 
Viſee, or Le- 
eAtec. 


eQuotuplex, 


Conditional 
Devyile, 


Executny 
Quid, 


Ordinary. 


Adminiſtia- 


£Or. 


$Quotuplex, 


A Teſt ament. Cap;: C; 


any thing to another ; the firſt of theſe terms is properly applied 
to thegift of lands, and the lalt to the gift of goods or chattels : and 
therefore a Deviſe ſtrictly is ſaid to be where a man in his Teſta- 
ment doth give his lands to another after his deceaſe ; and a Legacy 
is ſaid to be where a man in his Teſtament doth give any chattel 


to another to have after the death of the Teltator ; but the word is ti 
promiſcuouſly applied to the one and to the other. And he-that = 
gives by ſuch a Will, is called the Deviſor, and he to whom the thing 
is given, the Deviſee or Legatee. | 

And a Deviſe is ſometimes ſimple and without condition , as 2%" + 
where I give my land to another and his Heirs, or I give 201. to £5. 
another, without more words. - And ſometimes it is with a con- 5+ 
dition, which is when there is a:quality added to the Deviſe or Lega- 
cy, whereby the effeR of it is ſuſpended or hindred, and itis there- 
by made to depend on ſome future event. And this condition 
in this caſe may be made almoſt by any words ; as if T give to one 
my land if he pay 201 to my daughter, or fo as he pay 2ol. to my 
daughter, or paying 201. to my daughter, or I give one 201. if he 
marry my daughter, or when he ſhall marry my daughter, or I give 
my wife 201. a year whiles ſhe ſhall live unmarried, or_I give to h 
him, or to whomſoever ſhall marry my daughter 201. or the like; . WW" 
in all theſe caſes the Deviſle is conditional. The firſt kinde of Deviſe 78 
is called by the Civilians a ſimpleaſlignation, and the latter a condi- ” 
tional aſl1gnation, | 

An Executor in a large ſenſe is taken for any one that is appoint- nertms 
ed to have the diſpoſition and ordering of the goods and chattels cs i; 
of a man that is dead. And ſo there are three kindes of Executors: c» 
the firlt is 4 lege conſtitutus, who is therefore called /egitinns , and os. 5.4 D 
ſuch a one is the Ordinary of the Dioceſs who hath ordinary Ju- * 
riſdition in matters Eccleſiaſtical: the ſecond is 4 Teftatore com-' F 
ſlitutus, who is therefore called Teſtamentarins, and he is ſtrialy 
and properly called an Executor, and is defined to be one appoint- iL 
ed by a mans laſt Will and Teſtament to have the diſpoſing and we 
adminiſtration of all or part of a mans goods and chattels, and to 5 

zrform a manslaſt Will and Teſtament, according to the contents ( 


thereof: the third is ab Epiſcops conſtitutus, who is therefore faid 
to be Dativas, And ſucha one is an Adminiſtrator, who is defined 
to be one that hath the goods and chattels of a man dying inteſtate 
committed to his charge by the Ordinary for want of an Executor, 
And his power, benefit and charge is in all things equal to the power, ep 
benefit and charge of an Executor. 

The Executor and ' Adminiſtrator alſo is ſometimes univerſal ;,;. ; 
or total, 5, one that hath the power and diſpoſition of the whole 5% s.* 
perſonal eſtate committed to him. And ſometimes he- is pager ſc 

ar 


N23, 


7 Terms of 
law, 


Cap.23 | 


A Teſtament: 


lar-or pirtial, #. one that hath the power and diſpoſition of ſome 
part of the Effate, or of all the Eſtate for a time onely commirted 
tro-him.: :Andſorhetimes he is abſolute 3.. ſuch a one that hath 
an abſolute power of the'Eſtate, as Executor or Adminiſtrator, and 
ſometimes he is conditional, 7. one that hath a limited and condi- 


Cod. \apcr 


40T 


tional power of the Eſtate onely. | And in both caſes he ſhall be Repreſent the 


{25 charged and chargable for ſo much as'is committed: to' him as the P92 of the 


0-4 Teſtator- or Inteſtate himſelf : for this cauſe the Executor is ſaid to 
repreſent the perſon of. theTeltator ;: for as tothe Eſtate commit- 
ted to his truſt he may charge others, and be charged himſelf, ſue 
and- be ſited, as the Teſtator himſelf might. And the Eſtate he 
hath by his Executorſhip;is ſaid tobeinhim-to the iſe of the Teſta- 

- torand inhis Right:-;and that he doth in the diſpoſition of his Eſtate 
5 laid to be inthe right ;:and to; the-uſe of the Teſtator alſo; And 
che Adminiſtrator hath the ſame power and:property over and in the 
Goods and Chattels, the ſame remedy by Suit, and ſo far forth ſhall 
be charged as the Executor; for:they.differ not in nature, but in name 
onely.: And yet the Adminiſtrator is but the Ordinaries Deputy, 
and he may revoke the Adminiſtration; or call the Adminiſtrator to 
an account. Tod Beets Bhs (IA | es 
| -A Teſtament is of 'that nature that it doth -much differ from 

Gczxx Other Atsand Deeds that men: doand executein their life times : 

Leak for albeit'it be made, iſealed and: publiſhed in never fo ſolemn a man- 

*+*- cr: yet it hath-no life \nor vertue in it until the Teſtators death ; 
foritisa Maxime in Law, Omne' Teſtamentum morte conſummatum 
eft, Et volantas ambulatoria uſque ad extremnm vite exitum ; it is 
therefore reſembled until death to the Interlocutory Sentence, and 
after death to:the Ditffinitive Setitence of a Judge. And hence it 1s 


$T19b, 12, 


'Teſtator. 


3- The nie. 
ture and effe& 
of a Teſta- 


, Ment, and of : 


a Colicil. 


ſaid, Sed legums ſervanda' fides, ſuprenya voluntas. ned mandat fi- - 


. . erique jubet parere neceſſe eſt.  * Ahd for this cauſe a man may al- 
' ter, or make void his Will at his pleaſure, and he may make as many 
new. Wills and' Teſtaments as he will, and there is no means un- 

. der;the Sun to: bar! a 'man' of this Liberty: » And the latter Te- 
«48. ſtament; doth always revoke and overthrow the former ; but other- 
:ia.1z, Wiſe 1T is Of, a Codicil;; * for a man may make as many of theſe as he 
(5 7:8 Will, and make no Teſtament at all; * orif he make a Teſtament he 
may afterwards make as many Codicils as he will, and one of them 

will not overthrow the other ; for in the firſt caſe they muſt be all 
annexed to theiletters of Adminiſtration, and the Adminiſtrator mult 
perform them, #hd in the latrer caſe they muſt be all annexed to the 

4.4 Teſtament, and the Executor muſt take care to perform them, © A 


tion, which is the making of it. 2. A Progreilion, which 1s the 


.., _ Publication of it. * 3. A Conſummation, which is the death of the 
0, ſyn 


Teſtament therefore is ſaid to have three degrees.” 1. An Incep- 


i... Teſtator, *fIn Grantstherefore, the firſt is of greateſt force, but 
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iQ Teſtaments the laſt is of greateſt force. But when a Teſtament. is 
perfect by the death of the party,it doth'as effeAually give and tranf. 
fer Eſtates and alter the property of Lands and Goods, as as exe- 
cuted'by deed in the life time of the parties; * for hereby deſcents «Li. 5s. 
of Lands are prevented, and a man may make Eſtates in Fee-fim. 7 
ple, Fee-tail, for life or years, of Lands, Tenements, Rents, Re- 
_ verſions or ſervices:as effefually as by deed ; and theſe Eſtates alſo 
will be good without any Livery of: Seiſm, or Atturnment, And 
hereby alſo Rents, and power to diſtrain for them: may be reſer- 
ved : Conditions created and annexed to Eſtates, or things deviſed. 
" And therefore they that take by deviſes of Lands, are ſaid to take ; y....+ 
in thenature Purchaſors, *' And if -therefore a Tenant in Tail make ** 
a Feoftment to the uſe of himſelf in Fee, and after: deviſe the ſame i21 
Land to his wife in Fee, and dye; the ſon is not remitted, though 
ow Father dye ſeized: for the deviſe doth prevent the de- 
cent. | TREES | 
To the making of every good Teſtament,theſe things are requiſite; <3 
4+ What ſhall 7, That the Teltatorbe a perfon able to make a Teſtament, and 
_ _ $"0d nor difabled for-any ſpecial cauſe, either-idireſpet of his perſon, 
e002 a. Minde orcondition, orinreſpe& of the thing whereof the Teſtas 


ent ſcitament Wet. | 
crnot: ment is to be made. And for this it muſt be known : * That a wo- 45: 


Eixft, in re- man that hath.an husband, cannot-make a:Teſtament of her Land TTY 
ſpc&of the gr Goods, exceptin bein. ſome ſpecial cafes ;'for of her Lands ſhe ==; 
Aer ., can-make no Teſtament with, or without -her husbands conſent: = 
and the thing . Of the Goods and Chattels the hath-as- Exccutrix, ro:any other ſhe [B71 
whereof it is may make .an Executor without her husbands conſent; for if 5:.ri. | 
made. And ſhedo not ſo, the Adminiſtration of them muſt be granted to the 
what _ next of kin tothe deceaſed Teſtator, and ſhall not go to thehuſ- 
Th band, ” but of them ſhecan make no-deviſe with or. without her »rws.«« 
And of wha; husbands leave, for they are not. deviſable; and if ſhe do deviſe tric. 
:hings,or not, them, the deviſe is void. Andof the things due to the wife where- 

And how. of ſhe was not poſſeſſed during the marriage, as things in aRion, 

PE Py and the like, it ſeems ſhe may make her Teſtament, at. leaſt 


Verts- +. ſhe may make her husband Executor, * of her Paraphonalia, viz. »£%74 


a . : . 6 A 13 Edw. 411. | 
her neceſſary wearing apparel, being that; which is fit for one of Fit 


Fitz. Execu- 


her rank : ſome ſay ſhe may make a Teſtament without her huſ- 545.7 
bands leave, others doubt of this,-howbeit all agree that ſhe and =" | 
not his Executor ſhall have this after her husbands death, and that 
the husband cannot give it away from her,, And of rhe: Goods and 
Chattels her h:isband hath, either by her or otherwiſe, ſhe may not 
make a Teſtament withont.the licenſe and conſent of her husband 
firſt had ſo to do, But with his leave and conſent ſhe may makea 
Teſtament of his Goods, and make him her 'Executor if ſhe will. 
And it is faid alſo, that if ſhe do make a Teſtament of his Goods 
(in truth without his leave and conſent) and he: afcer her den 

cr 


A Teſtament. Cap.3; 


In 


NN 


bes; 
1-7 


k, SR, 


2214 


6433 


Cap-23- 


A Teſtament. 

ſuffer the Will to be proved, and deliver the Goods accordingly . 
in this caſe the Teſtament is good. And yet if the husband give his 
wife leave tomake a Teſtament of his Goods, and ſhe do fo, he may 
revoke the ſameat any time in her life time, or after her death before 
the Will be proved. But if a woman after Contra& with any man, 
may before the marriage make a Teſtament as well as any other, 2nd 

15 not at all diſabled hereby. 
+.z£4 -An Infant until he be of the age of One and twenty years can An Infan:. 
re. 5:8. make no Teſtament- of his Lands by Statutes of 32 & 34 H. 8. 
Grow 0. But by ſpectal cuſtom in fome places where Land is deviſable by cu- 
"2% ſtom;, he may deviſe it ſooner. And of his Goods and Chattels, 

if he be a Boy, he may make a Teſtament at fourteen years of 

age and not before; and if a Maid, at twelve years of age and not 

before; and then they may do it without, and” againſt the conſent 
couclupr of their Tutor, Father, or Guardian.  * And: yet ſomeſay an In- 

fant cannot make a Teſtament of his Goods and Chartels until he 
zrak.5xe, be eighteen years of age. * A Mad or Lunatick perſon during A Lunatick 
5.37.40 the time of his Inſanity of minde cannot make a Teſtament ' of perſon. 

Lands or Goods ; but ſuch a oneas hath his /#cida intervalla, clear 

or calm Intermiſſions, may during the time of ſach quietneſs and 

freedom of minde make his Teſtament, and it will bego0d. So 

alſo an Idiot, 5. ſuch a one. as cannot number twenty, or tell \n Idicr. 

what age heis, or the like, cannot make a Teſtament, or diſpoſe of 
5b. 340 his Lands or Goods ; and albeit he do makea wiſe, reaſonable, and 
ſenſible Teſtamenr, yet is the Teſtament void. But ſuch a one as 
is of amean underſtanding onely,\that hath groſſum capat, and is 
of the middle fore between a wiſe man and a fool, is not prohi- 
bited to make a Teſtament, So alſo an old man that by reaſon of his 


$1.42 great age is childiſh again, or ſo forgetful that he doth forget his Ano!d mar. 


own name, cannot make a Teſtament; for a Teſtament made by 
ſuch a one is void. So alſo it feems a drunken man , that is ſo 
exceſſively drunk , that he is deprived of the uſe of reaſori and 
underſtanding, during that time may not make a Teſtament ; for 
it is requiſite when the Teſtator doth make his Will, that he be 

(Ca. of ſound and perfeft memory, * z. e, that he have a reaſonable me- 

1-4 Mmory and underſtanding to diſpoſe of his Eſtate with reaſon. * A 

(hacery, Man That is both deaf and dumb, and- that is "ſoby nature, cannot A deaf and 
make a Teſtament. But a man that is ſo by accident, may by writing dumb man. 
or ſigns make a Teſtament. And ſo may a man that is deaf or dumb 


#9810, 53, 

by nature or accident, And fo alſo may a man that is blinde. 
{ CuriaB.R, f 
7 Jac, 


bc. Man that isentred into Religion, cannot make a Teſtament. * A 


2.54 Traitor attainted from the time of the Treaſon committed can make A Traitor. 
no Teltament of his Lands or Goods; for they are all forfeit to the 

King ; bur after the time he hath a pardon from the King for his of- 

Dd 2 fence, 


* 


An Alien born cannot make a Teſtament.of Lands or Goods. A An Alien. | 


_ - £ Fo. G Ry ” —_—_ — 
> _ gp HOSP —— — 3 - _ ' 
prin hn = ale IO ON - 7 TEE, : 
* a 
W a, obo A EET” Oe - a A "v 209 ond has A CISITEY ages ow 
- . IT om 7 EI __ —_— = Or RT 
—_— 
wane2 4 OY TI 
- 


EIS” EET roman ore nr” wn Es ama 
, 

ors pr. 2 
F « pd 


- bY 
——> ED Oe ITS 
_—_ 


_— 


I > 
. : -—- bs OW 
2 "hm 2 g - » as = 
_ Oey ng Irene nr nn er gy —_ 
— Fo = Int ———— agen ng ng > * ES - 
. = oy & * _— £ F i 
" ——_— -— - 9 6. 
- SS = - Bo! oxy - cs rereind G6 _ _— _ ) 
- : ren rode —_——— —— wo 
_— _ - Dp — .. 
= = a WI one Z 245 ©, y=- = I ROE. Bhs > Ys > i 
6 "iii eat ene ped Fs Tc pr ; ” ” "_- > 
* ee ks ET = $-.3 af ed 
HOES La cn nd - s #4 - 3 
M Su _ : —_ hc as i "2 _ \ 
= A - y - - ——— NIC AS 7 
XS - - - 
& : = _ mas 4 ” ns 4 
- a F * 2 


hw Suit RD 
_ a _ —— 


ot 
toi oma. madfhur era gc tf ty oa s 
"ne 
—_— er 4 nd 


pR—_ 


A Felon, 


A Fclo de [c, 


An outlawed 
perſon, 


A Corperati- 
ON; 
A villain. 


Secondly, in Fad ; ; a oc Sp 
relpe&t f the that he that doth makeit have at the time of the making of it, eAni- 


SSL 


A Teſtament. Cap.zz 
fence ; he may make a Teſtament of his Lands or Goods as another 

man. A man is that attainted or convict of Felony cannot make a 
Teſtament of his Lands or Goods, for they are forfeit ; but if a man rroguir, 
be onely indifted , and die before Attainder , his Teſtament is g00d Yrs Fn 
for-his Lands and Goods both. And if hebe indicted and will not 4 
anſwer upon his Arraignment , but ſtandeth mute, &c. in this caſe 
his Lands are not forfeir, and therefore it ſeems he may make a Teſta- 
ment of them. And if a man kill himſelf, his Teſtament , | as-to his 
Goods and Chattels.is void, but as to his Lands is good. 

A man that is outlawed in a perſonal Aion cannot make a Te- 
ſtament of his Goods and Chattels ſa-long as the outlawry doth con- Fizv«::: 
tinue in force ; but of his Lands he may make a Teſtament, The fis.Ta 
head , or any of the members of a Corporation may not make a Te- 
ſtament of the Lands/or Goods they have in Common, for they ſhall 
go in ſucceſſion... -A villain cannot make a Teſtament of his Lands 
or Goods after the Lord hath ſeized them, But here note, that how- 
ſoevef. the Teſtaments of -Traitors, Aliens, Felons, Outlawed per- 
ſons, and Villains ,| be void as to the King , or Lord that hath right 
to the Lands or Goods by forfeiture or otherwiſe, yet it-ſeems the 
Teſtament is good againſt the Teſtator himſelf, and all others but 
{uch perſons onely, - And here note further alſo, By the Civil Law Swinb, 
alſo the Teſtaments. of divers others ,, as Excommunicate perſons, $#3-« 
Hereticks, Uſurers, Inceſtuous perſons, Sodomites , Libellers , and 58: 
the like, are void. © But by our Law, the Teſtaments of ſich per- 
ſons, at leaſt as to their Lands, are good by: the Statutes that doen- 
able men to. deviſe thejr Lands. Burt all other perſons whatſoever, 
male or female, old ot-yong, lay or ſpiritual, 'rick or poor, at any 
time before their death , whiles they are able to ſpeak ſo diſtinaly, 
or write ſo plainly as another may underſtand them, and underſtand 
that they underſtand themſelves, may: make Teſtaments of their 
Lands, Goodggand Chattels, and that albeit they have ſworn to the 
contrary ; and none are reſtrained of this liberty, but ſach as are be- 
fore named. *:Sce more infra to this matter. MM 


infra at Num. 


The ſecond thing required to the making of a good Teſtament, is, 7. Mu 


Plow. 56. 


+ See more 


minde of him 9 teſtauds, i. a minde to diſpoſe, a firm-reſolution and adviſed de- 


that doth 
make Its 


termination to make a Teſtament;;.. otherwiſe the Teſtament will be 
void ; for it is the minde, not the words of the Teſtator that doth 
vive life to the Teſtament , for if a man raſhly, unadviſedly, inci- 
dently, jeſtingly, or boaſtingly, and not ſeriouſly write or fay that 
ſuch a one ſhall be his Executor , or have all his goods, or that he 
will give to ſuch a one fiich a.thing ; this is no Teſtament, nor 
to be regarded. And the minde of the Teſtator herein is to be 
diſcovered by circumſtances; for if at the time he be ſick, or ſet 
himſelf ſeriouſly to make his Teſtament , or require witaoſes to 

5 we car 
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A Teſtament. 


bear witneſs of it , it (hall be deemed in earneſt ; but if it be by way 


of diſcourſe onely, or of ſomewhat he would do hereafter,or the like, , 


it ſhall be taking for nothing. 


The third thing required in a good Teſtament, is, that the minde Turoy > in 
reſp: 
occaſion or 
motive of it, 


of the Teltator in the making of it be free, and not moved by 
fear, fraud, or flattery ,, for when a Teſtator is moved to make his 
Teſtament by fear, or circumvented by fraud, or overcome by ſome 
immoderate flattery; the ſame is void , or at leaſt voidable by ex- 
ception. And therefore if a man by occaſion of ſome preſent fear, or 
violence, or threatning of future evils do at the ſame time, or after- 
wards by the ſame motive make a Teſtament : this Teſtament is void, 
not onely as to him that put him ſo in fear, but as to all others, albe- 
it the Teſtator confirm it with an arch. But if the cauſe of fear 
be ſome vain matter, or being weighty is removed, and the Teſta- 
tor doth afterwards when the fear is paſt, confirm the. Teſtament ; 
in this caſe perhaps the Teſtament may be good. And if a man 
by occaſion of ſome fraud or deceit be moved to make a Teſta- 
ment;, if the deceit be ſuch as may move a prudent man or woman, 


and if.it beevil alſo; the Teſtament;is void, or. voidablc at the leaſt ; 


but if it the deceit be light and ſmall, or if it be to a good end,as where 
a man is about to give all his Fſtate to ſome lewd perſon from his 
wife andchildren, and they perſwade the Teſtator that the lewd 
fellow is dead, or the like, and thereby procure him to give his Eſtate 
to them ; thisis a good Teſtament. And one may by honeſt inter- 
ceſſions, and modeſt perſwaſions procure another to make himſelf or 
a ſtranger Executor to him, or the like, and this will not hurt; the 
Teſtament, Alſo a man may uſe fair and flattering ſpeeches to move 
the Teſtator to make his Teſtament, and to give his Eſtate unto him- 
ſelf,or ſome friend of his, except it be in caſe where the flatterer doth 
firſt beat or threaten him, or put him in fear, or to his flattery joyr- 
cth fraud and dgceic, or the Teſtator isa perfon of ,weak judgement, 
or under the danger of government 'of the flatterer; as when the 
Phyſician ſhall perſwade his Patient under-his hands to make his 
Teſtament, and give his citate to himſelf; or the wife attending ot 
her husband in -his ſickneſs ſhall negle& him, or continually pro» 
voke him to give her al}, or where the perſwader is importunate and 
will have no denial, or when there is another Teſtament made before; 
for in all theſe caſes the Teſtament will be in danger to be avoided. 
And if I be much-privy to another mans minde, and he tell me often 
in his health how he doth intend to ſettle his eſtate, and he being 
lick, I do;of mine own head 'draw a Will according to his minde 
before declared to me, and bring it to.-him, and ask him whether this 
ſhajl be his Will or no, and he doth conſider of it, and thendeliver 
it back to me, and ſay, yea ; thisis a good Teſtament ; But if other- 
wiſe, ſome friends of a ſick manof their own heads, ſhall, make a 
SADISARSEH ERIE © 2 i 2 Will 
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A Teſtament. 


Will and bring it to a man in extremity of ſickneſs, and readeit to 
him, and ask him whether this ſhall be his Will, and he ſay Yea, yea : 
Or if a man be in great extremity, and his friends preſs him much, 
and ſo wreſt words from him, eſpecially if it be in advantage of 
them, or ſome friends of theirs ; in theſe caſes the Teſtaments are 
very ſuſpittous. | 

But as touching theſe two laſt things, Q#2re how they ſhall avail 
in the Wills of knd which are not regulated ſo much by the Civil 
Lav. | ; 3 

The fourth thing required in the making of a good Teſtament, is, 5.1: 


Fourthly, in me 


reſpe& of the That that form and order that the Law preſcribeth, be obſerved in 


eng _ the diſpoſition. - And therefore 1. that there be an Executor named 
Jifpattion. in al! Teſtaments of goods and chattels, and that that Executor 


Firſt, naming Named be capable of the Executorſhip ; for this is ſaid co be the head 

of an Exccu. and foundation of the Teſtament : for if there be never ſo many 

tor. Legacies given, and -no Executor made, this diſpoſition is but- a 

Codicil, and cannot properly be called a Teſtament : for in this 

caſe the party dead is ſaid to dye inteſtate, and the Adminiſtration of 

his goods muſt be granted to the Widow, or next of kin ; whereas 

on the other fide,-if an Executor be appointed, albeit there be no 

Legacy given, yet this diſpoſition is, and is properly ſaid to be a Te- 

ftament : 2. If the Teſtament be of lands or Tenements, it muſt be TINY þ+ 

in writing, and it muſt be committed to writing at the time of the Perk 

making thereof: And it is not ſufficient that it be put in writing byes | 

after the death of the Teftator, being firſt made by word of mouth <6. 

onely, for then it is but Nwncwpative till. But if the Teſtament be **" 

firſt made by word of mouth, and be afterwards written, and then 

brought to the Teſtator, and he approve it for his Teſtament : Or 

if the Teſtator, when he doth declare his minde, doth appoint that 

the ſame ſhall be vyritten, and thereupon the ſame is written accord- 

ingly in the life time of the Teſtator ; theſe are good Teſtaments 

of land, and asgood as if they be written at the firſt, If therefore 

one be very fick, and another come to him, and ask him whether 

his wife ſhall have his-land, and he fay Yea, and a Clerk being pre- 

ſent doth put this in writing without any precedent commandment 

or ſubſequent allowance of the fick man ; this is no good Te- 

ſtament of the land. So if one dechare his whole minde before 

Witnefles,and ſend for a Notary to write it, and dye before he come, 

and he write it after his death ; this is no good Teſtament for his 

lands, but a good N#ncupative Will for his goods and chattels,except 

he declare his minde to be'that it ſhall not be his Will unleſs it be 

put in writing, for then perhaps it-may not be a good Will, for his 

goods and chattels. So if he that doth write the Will cannor hear 57s. 

the party ſpeak, and another that ſtands by the ſick man doth tell 

him what he doth ſay; in this caſe if there be none others preſent 
to 


Secondly,if it 
be of lands, it 
mult be in 
Writing, 
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A Teſtament. 

to prove that he reported the very words of the ſick man ; this will 
be no good Teltament of the Land. But if a Notary take di- 
reion from the ſick man for his Will , and after go away and 
write it, and then doth bring it again and reade itto the Teſtator, 
and heapproveit : Orif it be written from his mouth by the Notary 
according to his minde, and his minde were to have it written, albeit 
it be notſhewed or read to him afterwards ; theſe are good Teſta- 
ments, So if the Notary do onely take certain rude-notes or di- 
reons from The ſick man which he doth agree unto, and they be 
afterwards written fair in his life time, and not ſhewed to him 
again , Or not written fair until after his death; theſe are good 
Teſtaments of lands. If a ſick man bid the Notary makea Teſta- 
ment of his lands, but doth not tell him how, and the Notary make 
a Deviſe of it after his own minde ; this is no good Teſtament ; and 
yet if it be after read unto, and approved by the Teſtator, it may be 
good. And ſo if a Teſtament be found written in the Teſtators 
houſe, and not known by whom, and it beread unto and approved by 
the Teſtator ; this iSnow a good Teſtament in writing for lands and 


goods: 3. Uſes of lands befor2 the Statiite of Uſes, might, and Thiraly, uſes 
lands and tenements deviſable by Cuſtom, and goods and chattels and lands by 


may be diſpoſed by word without writing, and ſuch Teſtaments of 
ſuch things ſo made are good : 4. It is not material in what matter 
or ſtuff, whether in paper or parchment, nor in what language, whe- 


cuſtom, and 
chattels devi- 
ſable withour 
Writing. - 


ther in Latin, French, or any other tongue, nor in what hand, or Fourthly, the 


letters, whether in Sccrerary hand, Roman hand, or Court-hand, or 
inany other hand a Teſtament be written, ſo it be fair and legible 
that it may be read and underſtood : Neither is it material whether 


. the ſame be written at large, or by notes, or characters uſual or un- 


Perk, 45%, 
«7 l, 


uſual, as xx*for twenty ſhillings, or when the figure (2) is uſed in 
ſtead of the letter ec, if it be uſual in the Teſtators writing, or 
the like ; for the Teſtament is good notwithſtanding. So alſo if ſome 
words be omitted, or ſentences improper uſed, when the intent and 
meaning is apparent, as where a man faith [ I make my wife of my 
this my laſt Will and Teſtament? leaving out the word [ Executrix | 


yetthe Teſtament is good, and this ſhall be underſtood : Bur if ic 


be ſo done as it cannot be read, or by reading the minde of the 


Teltator cannot be known, then is the Teſtament void and of no 
force. In like maner as a N#ncupative Will is, when the words 
ſpoken are ſo ambiguous, obſcure and uncertain, that thereby the 


meaning of the Teſtator cannot be known nor underſtood, 5. Where 
writing is needful (as in the caſe of diſpoſition of land it is) there 


matrer or 

hand wherein 
and whereby 
it 1$ Written, 


Fifthly, ſcale 
ing and ſub- 
ſcribing rhe 


ſealing of the Teſtament , or ſubſcribing of the Teſtators name is Teaugrs 
not neceſſary. And therefore if a man by himſelf or another, do Name not 
make a Teſtament of his land , and do 'not pt his Seal or ncedivl. 


Name to it , if he agree to it, this is a ſufficient Teſtament: 
d 4 6.1f 
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Sixthly,inter- 6, Tf whiles the Teſtator is making his Will, and whiles he intendeth 5niws, 


r00.SeR. 


ruption in the tg proceed further at that time either by adding, diminiſhing, or al. 5niwmn;, 


SCCt.1O, Coo. 


07g of the tering, hebe ſuddenly ſtricken with ſickneſs or inſanity of minde 3+: 
: whereby he cannot proceed , but gives it overin the midſt and ſo 
he die ; it ſeems in this caſe the whole Will is void. And yet 
if a man begin his Will, and make perfe& Deviſes to one, and then 
of himſelf he give over until another time : orif a man makea per- 
fe Deviſe to one, and then die before he can make any Deviſe to 
any others; it ſeems theſe are good Teſtaments for as much as is 
done. And therefore it is ſaid if one command another to make 
his Will , and by it to deviſe White-acre to 7 S and his heirs, and 
Black-acre to 1 IN and his heirs, and he write the Deviſe to IS and 
his heirs, and the Teſtator die before he can write the Deviſe to 1 
and his heirs; this is a good Deviſeto 7F, but a void Deviſe to 
I N and his heirs. But if a man bid the Notary write a Deviſe 
of his land to 7 $ upon condition, and the Notary write a De- 
viſeto 7 S, but the Teſtator dieth before he can write the condi- 
tion ; 1n this caſe the whole Deviſe is void, But a man may if he %i%.8 
_ pleaſe, makea Teſtament of part of his goods, and die Inteſtate for 
Seventhly, in the reſt,and that diſpoſition he doth make is good for ſo much. 7. The 
reſpect of the laſt thing required to the perfe&tion of a Teſtament, is, that it be 
proofot itz proved; for if itbe never ſo well made, and bein truth the Teſta- 
erp... of the Teltator, yet if it cannot be by proof made to appear 
Ecient proof {0.it is but a void Teſtament, and of no force at all. :And therefore; 
of a Teſta herein theſe things are to be known :- 1. That a Nuncupative Te in ri 
ment,or not. {ſtament muſt be proved by two Witneſles at the leaſt, and thoſe + ***; 
muſt be ſuch as are without exception: 2, A written Teſtament 
when it is written with the Teſtators own hand , doth prove and 
approve it ſelf, and therefore need not the help of Witneſſes to 
prove it, Andfor this cauſe if a mans Teſtament be found written 
fair and perfe&t with his own hand after his death , albeit it be not 
ſubſcribed with his -name, ſealed with the Seal, or have any Wit- 
neſſes to it, if it be known or can be proved to be his hand,it is held 
to be a good Teſtament and a ſifficient proof of. it ſelf; but if it be 
ſealed with the Seal, and ſubſcribed with the name of the Teſtator, 
and can be proved by Witneſles,it is the moreauthentick. And when 
it is found amonglt the choiſe Evidences of the Teſtator, or fall 
locked up in a ſafe place, it is the more eſteemed ; for if itbe written 
in another hand, and the Teſtators hand and Seal, or one of them 
not to it, albeit it be found in ſuch a place asbefore, yet ſome proof 
willbe expected of it further by Witneſks in'that caſe. And if a wrt- 
ting be found under the Teſtators own hand , yet if it be but a ſcrib- 
| led writing written Copy- wiſe, with a great diſtance between every 
- line without any date, in ſtrange characters, with many interlinings, 
and lying amongſt his yoid papers or the like; this will not be 
- : _ eſteemed 


Sn! 


Kg 


24 Wi crp23: " 4 Teſtament... 409. 
6. Li, eſteemed a ſufficient Teſtament nor a good proof of it ; but it ſhall © 


part, be accounted rather a draught or image of the. Teſtators Will for 
a dire&ion to him after to make his Will'by : And yet if jt.can be, 
proved that the Teſtator. did-declare: himſelf that this ſhanld be. 
his Will; this will be a good Teſtament and a good proof; of ig! 
3. If it be proved the Teltator ſaid his Teſtament was in, ſuch a - 
Schedule in the hands of 7S, and 7 S produce a writing depoſing it | 
to be the ſame; it ſeems this is a ſufficient proof; ut if he ſay 
withal it is written with: his c:wn hand , then it ſeems ſome other . 
proof, as by comparing hands,or the like,/that itis hig hand; -where-. - 
in it is written, will be expected, 4. Hf -the Witneſſes will- prove, . 
the writing produced tobe the laſt Will of the Teſtator, or that he 
ſaid, It was, or it ſhould be his laſt Will, or that it is the.ſame wti- 
ting that-was ſhewed unto them , ' and; whereunto they are Witr 
neſſes, albeit they never heard-it-read,: or ſet:their hands. to ity it: is 
tb put 4% ſufficient proof, - +5. All per ſons male and female; ;rich and, POOP, Witneſs come 
_  areeſteemed competent Witneſles to; prove a Will, ſave onely ſuch perent co 
as are infamous, as perjured perſons, and the hke ; and ſuch as want Re a Tee 


1.189, 


underſtanding and judgement, as children, infants, and. the like ; 
and ſuchas are:-Þreſumed to bear-affe&ion,,: as Kinred, Tenants, Ser-. Ag 
vants, 'and the like.; -A Legatee'is reputed a competent Vitnelſsto "Bi 
prove any other part. of the Will but his own Legacy,or to prove any vl 
thing againſt himſelf touching his own- Legacy , but not otherwiſe, 01s 
And therefore, where there be but-two Witneſſes of a Will , wherein (1 CRTN 

_ either: of - them have ſomewhat bequeathed unto himſelf ; this Will mol: 
TY cannot be ſufficieritly--proved for thoſe Legacies; ' but forithe reft of | IEÞ 
the Will it may be ſufficiently proved. 6. \Where there is no queſtion | j #1 | 
nor oppoſition moved or had abont', or againſt a Teſtament, there | 200 
the Oath of the Executor alone is eſteemed a ſufficient proof of it ; UH 
and in that caſe regularly no other proof is required. , And where Pi 
more proof is neceſſary,as inthe caſes before, it is in the diſcretion of wt 
the Ordinary , what proof to admit and allow :; And thoſe Wit- 
neſles for number, nature, and qualicy ; or that other proof that he SHY 

doth deem and accept for ſufficient, is ſufficient ; and the Teſtament | {ih {7 
ſo proved by ſuch Witneſſes, or other proof, is ſutficiently proved. ; Liga 
And of this queſtion; ſee more infra at Numb,7. # | Wy 
44.1, A Teſtament ſufficient and.good in his creation and beginning, Bakr drm WIL! 

im 346 may afcerwards become void by divers means, as firſt by Counter. UIKS! 

ner ea maund or Revocation, and this is ſometimes by the party himſelf his beginning, Bol 

*c»;;6. That Madeit, and ſometimes it is by another :- And ſometimes it may become BY! 
”  isexprefſed, and ſometimes it is implyed ;- for it is a rule, That any void by mat= | 
AQ orthing done, or words ſpoken by the Teſtator after the Te- 77 1% Ja- T3 1 
ſtament made, that doth alter or croſs all or part of his Teſtament  * A rs \þ { 
made before, isa Revocation of it., or of that part thereof that is ſo By Counter- T6 
croſſed and altered. And therefore if a Feme Covert make a Te- maund or Rex 0H 
Fs ftament V96arion. 4 \ 
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Condition. 


ſtament; and afcer take a husband ; by this the Teſtament is re- 
voked.: . And if a man make a Teſtament of land, and after make a 
Feoffment of the ſame land, which Feoffment is not good for ſome 
defe@ 'in the 'Livery' of Seilin or otherwiſe , ſo that the Feoffor 
dyerh fciſed of 'the land notwithſtanding ; hereby the Teſtament as 
to this land is revoked. So if a man make a latter Teſtament, and 
therein by expreſs words doth revoke the former Teſtament; or 
if a man by any writing or by word of mouth (* for one may by 
word of -month revoke a Will in writing, albeit it be of land) do 
expreſly revoke a former Teſtament that he hath made, and make no 
new Teſtament (for fo a man may do,and dye inteſtate if he will;) or 
if a man make a latter Teſtament,and make no mention of the former 
Teſtament ; all theſe are Countermands of the former Teſtament. 
And the latter Teſtament doth. always revoke the former , and 
that albeit the Executor' of the latter do refuſe the Executorſhip, 


or dye during the life of the Teſtator, er afterhis death; and albeit 


the King be made Executor of the former; and albeit the former be 
a written, and the. latter but a Nzazcupative Teſtament ; and this 
holdeth true in a Teſtament of lands, as well as in a Teſtament of 
goods and chatrels ; but otherwiſe it is 2 coxverſo : for however a 
man may by word avoid a Will made in writing that' is good ; yet 
a'tnan carinot by wotd make good, and affirm a Will made in wri- 
ting that is void : And therefore if a man deviſe his land in writing 
to 7 $ andhis Heirs, and 1.S dyebefore the Deviſor, and after the 
Deviſor ſay by word, That the Heirs of 7 S ſhall have the land, as 
1 $ ſhould have had it' if he had lived, this verbal declaration will 
not affirm the diſpoſition. Alſo.the latter Teſtament doth infringe 
the former, albeit there be no mention made in the latter of re- 
voking the former; and albeit there be twenty Witneſſes of the 
former, and but two or none of the latter; and albeit in the 
former the Executor be appointed fimply-and without condition, 
and in the latter he be appointed conditionally, and the fame con- 
dition be alſo broken, ſo that the' condition be of ſomething then 
to come at the time when the condition was made ; bur if the 
Executor of the Jatter Teſtament be made upon ſome condition 
then preſent or paſt, the condition not exiſting, the former Telta- 
ment isnot revoked ; and albeit the former Teſtament be made ir- 
revocable, ;.e. that the Teſtator ſay, 1} make this my laſt Will and 
Teſtament irrevocable ; and albeit the Teſtator hath ſworn not to 
revoke the former, the Oath being alſo revoked together with the 
Teſtament ; and albeit the Teſtator enter into an Obligation with 
condition not to revoke it, but then'/in this caſe he doth forfeit his 
Obligation, But the latter Teſtament doth not revoke the former 
in theſe caſes following ; 7. e. When the latter is imperfe& in re- 


it, 


4 Teſtament. Cap.1z 


ſpe of Will; 5.e, when the Teſtator dyeth. whiles he is making of 


c 


* Dyer ;1to, 
34 Eliz.B.R, 
Burtons cafe, 
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A Teſtament. 411 
it, and before he can finiſh ir, or when it is vehemently ſuſpe&ed 
that the Teſtator was compelled tg make the: latter by.fear* gr 
violence, or indueed to make it by fraud: and deceir, or. when the 
former was made by the Teſtator whiles he was in his good and per- 
fe& minde and memory, and the latter'is made by him ' when'he is 
1nops mentis, or when the latter is made.by the perſwation and for the 
benefit of certain perſons, when the Teftator, is.in extremity.'of 
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wa ſickneſs, unleſs it appear plainly to be the expreſs Will of' the*, q 
noe Teſtatot to revoke the former, dr unleſs the Teftator' himſelf. did | 


dictate the latter; or in caſe the latter be in favor of the'children 
of the Teſftator or others who are to have. the Adminiſtration of 
his goods if he dye inteſtate. 2. When the Teſtator doth make 
two Teſtaments, a former and a latter,both being written, and after- 
wards lying ſick upon his death bed, they are both. preſented- utito 
kim; and heisdefired todeliver to one of the.ſtanders by, which of 
them he will have to ſtand for his laſt Will, and he deliver the for- 
mer. 3. When the latter doth agree in all points with the former, 
for then both of them are as onein divers writings. 4. When in the WH 140k 
latter Teſtament there is no Executor named, for then it is but a TEN 
Codicil or addition ta the:former.-” 5.: When the. latter is made-up- MY 
on ſome ſudden diſcontent againſt the Executor of the former Teſta- ul Bal 
ment, and afterwards he and the Executor are reconciled again ;-in VR. 4a 
theſe and fich like caſes, the-latter Teſtament 1s no Revocation of Wal ld 
' Lt. theformer. :* Tf the husband licenſe his wife to make a Teſtament, WEURH 37: 
__ andafterherdeath, he forbid the Probate, this is a Countermand MS 
of the Teſtament. - But note here, That Revocations'in general ' TFB) 
arenotfavored in Law, and therefore he that will avoid a former | Il 
ib. Will by Revocation, mult ſee he prove it well. 2, * A good Te- Secondly, by ['K] 
+. ſtament may become void by cancelling or other deſtruftion of it, 2ncelling of 
as'where the Teſtator himſelf, or ſome other by his commandment ** Wil 
doth cut, .or tear it-in pieces, deface it, or calt it into-the fire, by WH 
this means the Teſtament is made void, except it be in caſe where ROY 
the Teſtator doth it unadviſedly, or it be done by ſome other with- jl0R 
out his conſent, or by ſome caſualty , or when he doth willingly | | (il fl 
pull away the Seals, and then he doth afterwards Seal it again, or $i 
where the whole Teſtament is not cancelled or defaced, but ſome [3.0 
or the chief part thereof, as the naming of the Executor, or the Titi 
like : for it is good ſtill for the reſidue, or where there be ſeveral pa- 
pers or writings, of one, ten, or each of them, containing the whole | 
Teſtament, the cancelling or defacing of ſome of them doth not hurt || 
the Teſtament, unleſs it can be proved that the Teſtators minde were | memes 
to avoid it all, or where the Teſtament is loſt in the life time:of the _ 0 MG 
Teſtator, or after: for'in this caſe, ſo much as can be proved by 5 HOY, by 6 1208 410 
"9.5, witneſſes is ſtill in force, 3.A good Teſtament may become void by al- |; 24e of =. 
- eration of the eſtate of the Tekator; as when a man after the wo of the Teſtators i! 
| maxing FOI 
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Fourthly , by 


mmtention to 


altcr it. 


Fifthly, by 
making an- 
other of ihe 
ſame date. 
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'making:the Teſtament ; and before his death is convicted or con- 
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. *cxaned of ſome great.crime, for the which the Law depriveth him 


i the making -of 'a Teſtament, ; as Treaſon, Felony, or the like. | 
And. yet if. the crime be pardoned and purged before his death, the 


* 


Teſtament may be good enough. And if a man of ſane and perfeR 24% 


memory make his Teſtament, .and after become i»ops mentzs,as every 
man for: the moſt part is before his death ; ;this doth not hurt the 
Teſtament. ' 4.1A:good Teſtament may become: void by an inten- 


that it cannot take effect : And therefore ,; if when the i eltator-in- 
tendeth: to alcer his Teſtament, or to make a.new one; he beby 
fear or fraud forbidden or letten, that he dare not or cannot alter ir, 
or the. Notary or: Witneſks dare not, -or may not. be-ſuffered. tg 
.cometg him, as. when: a Wife or fome. other: that'is to havebene- 


-fitby the former Will ; under;,pretence that ſhe hath: a-charge from 


the Phyſitian that none ſhall 'come at him, or under pretence;that 
he is aſleep or the like, will not ſuffer any body;to come at him; 
or when the Notary.and Witneſſes are all preſent ,: and they make 
ſuch a-najſe or quarrslling, that.they hinder the. effect of his intent ; 
or when [the Teltathr;is kept, from doing. it by impoxtunate requeſts 
and flattering perſwaſions ; _'in-all theſe caſes; and by theſe means 
the former Teſtament may become void, - But if it appear the Te- 
ſtator. hath no purpoſe to alter the Teſtament -when he. is let as 
aforeſaid; the fear-is a vain'fear; i the Teſtator is: prohibited. at 
another time; and not the time when ;he doth, intend toalterthe 
Teſtament , | but he hath ſandry opportunities after that time ro do 
it, and doth it not, or he is drawn onely by the fair ſpeeches of a 
wite or friend , or by the weeping, or other troubleariſing from 
the.grief of the Legatary or Executor. for -the Teſtators lickneſs 
onely he is diſturbed;; in theſe caſes perhaps it may not be void. .;And 
Awhere 1t 15 void: by the prohibition 'of. a Legatary onely, it is void 
for'ſo much. as doth concern him onely , and not for-the-relt of the 
Teliament, - 5. A.good Tcltament may become void by making 
another of the ſame date. for if two Teltaments be found after the 
death of the Teſtator , -and it cannot be diſcerned or proved which 


was made former or latter ; the one of them doth overthrow the Sninb, pr? 


ſect-11 


other, and both of them are become: yoid, except theybe both to <:.;-» 
the ſame purpoſe, or one of them be made in favor-to: wife. and 
children, &c. and the other to ſtrangers. And yet in the firſt caſe 
alſo the Teltatorby declaration of his minde, which of them he will 


Sixthly,by tLe have to take effeRt, may make either of them good. 6. A good 


> geclaration of Teſtament may be made void by the declaration-of the Teſtators 
the Teſtatcr, 


minde, as if a man have two Teltaments lying by him, the one 
made after the other, and they are both ſhewed or delivered-to 


the Teſtator whea he lyeth lick , and he by word or fign Ware 
; _ | that 


% 


Swinb.put , 


'tiph/onely;to alter it when. the Teſtator is hindred in. his intention e6.s! 


per 
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that he will have the former to ſtand ; this declaration doth revoke 
the latter, and affirm the former. And where a man would revoke 
a Will for any of theſe cauſes, he muſt preſently after the death of the 
Teltator put in a Caveat or Exception in that Court where the Will 
is to be proved, and thereupon procced to queſtion it , or by a prohi- 
bition in ſome caſes he may ſtay the Probate in the Spiritual Court. 
See more infra at Namb.12. 


09.4.62 
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' Teſtament of her husbands goods, and the husband doth after her 
death connive at the Probate , and deliver the goods accordingly, 
hereby the Teſtament of the wife is become good ; but if an In- 
fant or mad man make a Teſtament in the time of his Infancy, 
or madneſs, and after the Infant or mad manbecome of full age 
or ſober, before his death ; it ſeems theſe Teſtaments are void. 
And yet if the Infant at his full age, or the mad man when he is 
_— make a publication of this Teltament, it may perhaps be 
g00d. 

re S-47 IF a man make a former and a latter Will, and by this latter the 

11:34 former is revoked , and after the Teſtator declare himſelf that the 

former ſhall ſtand ; by this the former that was void before, is now 
become good again. And yet if a-man make a Wull that 1s void, 
and it be proved after his death ; this Probate will not make it good, 
but it doth remain void as it was before. 

If a Feme ſole make a Will, 'and then take a hnsband whereby the 
Will is countermanded, and ſo become void ; if her husband die, 
ſo that. ſhe become ſole again : this accident will not make the 
Will good again, but it doth remain void ſtill ; but perhaps by a new 
publication after ſhe doth become ſole, it may become good again, 
See more infra at Namb.il. 

We ®* Tothe making of a good and ſufficient Deviſe, theſe things are 

requiſite, 1. That there be a Deviſor, and that he be a perſon 


2, That there be a Deviſee, and that he be a Perſon capable 

EY and able to receive the thing deviſed, either at the time when 
(11 Tek the Deviſe is made, or at leaſt when the Deviſe is to take effeR. 
cps 2. {hat the Deviſor have at the time of the deviſe made a;1mmm te- 
ſtandi. i, a minde to make a deviſe. 4. That the Will of the De- 

viſor be free, and not drawn or coaRted by fraud, flattery, fear, or 

the like. 5. That the Deviſe be made in due maner and form, 

ks.e, 6, That the thing deviſed be a thing deviſable. 7. That it be deviſed 

£x* Xn. pon lawful terms and conditions. 8. That there be words ſufti- 

%m7. cient to make his minde known. 9. That it be proved after the 


death of the Deviſor. 10. Andif it be a Deviſe of land, it ts further and who may 


required that the Deviſor be ſolely ſeized of rhe land, and not Joynt- 


T«Rament 
void or voide 
able in his in- 
Ception, may 


become go0d 
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ex poſt facts, 
And where 
not, 


7, What {hall 
be ſaid a goud 
4 os # and ſufficienc 
able to deviſe, and that both in reſpe& of the condition of his Dcyiſe or Le- 


own perſon, and of the thing whereof the Deviſe is made. 
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Firſt, in re- 
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ly feized with another ; and that he be ſeized of aneſtate inFee- 


ſimple : and that the Deviſe be in writing. And for the firſt of 


theſe itis to be known, that whoſoever may make a Teſtament, 
' may make a Deviſe of the ſame thing of which he may make a Te- 


ſtament, Et ſic e converſo. And whoſoever is diſabled to make a 
Teſtament, isdiſabled to deviſe by ſuch a Teſtament. And there- 

fore Infants may not deviſe their Lands until they be 21 years of 

age, nor their Goods and Chattels until they be 14 years of age (or 

as ſome ſay , until they be 18 years of age. ) = Women that have , c,,-;, 
husbands, cannot deviſe their Lands to their own husbands or others, zwunt 
either by or without their husbands conſent , albeit there be a cuſtom ** 

to enable them thereunto ; but all ſuch Deviſes are void. ® And j?%% 


Secondly , in Spiritual perſons, as Archbiſhops, - Biſhops , Deans, Archdeacons, 


reſpe& of the Prebends, Parſons, Vicars, or any member of a Corporation may 


matter touch- 
ing the Devi- 
{ce. And who 
may be a De- 
viſee. And by 


. What name. 


ſeems in thiscaſe the Deviſe is good ; for it isa rule, © That t 


Incertatity, 


Averment, 


ſuch perſon is good within the Statute of Wills. © A- Deviſe to - ojr.4 


not deviſe the Lands or Goods they have in the right of their 
Churches and Corporations. And for the ſecond thing, this is to be 
known, 1. That regularly whoſoever may be a Grantee, may bea rus, 
Deviſee or Legatee, And therefore a Deviſe made to any perſon :;.@ mm 
or perſons, maleor female, children or ſtrangers, bondmen or free **"" 
men, Laymen or Clerks, Debtors or Creditors, Infants or men of 
full of age, women ſole or covert, Colledges, Univerlities, Corpora- 
tions, or the like, are good. But it is ſaid, that if any Legacy be gl- 
ven to an Heretick, Apoſtate, Traitor, Felon, Excommunicate perſon, 
Outlawed perſon, Baſtard, unlawful Colledze, Libeller, Sodomite, 
Uſurer, Recuſant convict, itis void by the Civil Law, except it be 
in ſome ſpecial caſes. And yet it ſeems a Deviſeof Lands to any 
an Infant in the womb of its mother, at the time of the death of ris 
the Teſtator is void. 4 And yet if a man deviſe to ſuch an Infant, «X»Tw 
and he happen to be born before the death'of the Teſtator, it vi® 5 


Numb.11. , 


Deviſee muſt be capable of the thing deviſed at the time of the e 9 JubRs| 


deati of the Deviſor; if ir be then to take effe& in poſſeſſion, or if 
it dea remainder , he muſt be capable of it at the time when the re- 
mainder ſhall happen, or otherwiſe the Deviſe is void. f And a ftv 
man may deviſe his Lands, Goods, or Chattels, to his own wife, as «5: 
weliasto any other. 2, Bat he that may be thus a Deviſee, and 
is Capable of a thing deviſed, mult be certainly named and deſcribed ; 
for if a Deviſe be to a perſon alrogether incertain , the Devile is 
altogether void. 8 And therefore if I give my Land to my beſt , vj 
friend, or to my belt friends, theſe are void Deviſes. So if Igive Crump: 
my Land toa Vicar, and fay not to what. Vicar ; this Deviſe is *** 
void , and no averment will help in this caſe. ® If one have two £,5% 55 
ſons of one name called 7S, and he deviſe to his ſon 7 $ with- 7" 
out avy diſtin Aion ; it ſeerns this Devile is void for uncertainty ; but 
| | in 
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in this caſe perhaps an Averment which ſon is meant, may help. Soif 
one giveto 7 S 201. and therebe two or more of that name, this 
Deviſe is yoid, except it may be proved by ſome thing which of them 
he meant. So if one fay in his Teſtament, I give to one of the 
world 10 1. this Deviſe is void for incertainty. So if one give him 
101. whoſe name is written in a Schedule in the cuſtody of ſuch a 
man; and in truth there is no ſuch Schedule in the cuſtody of 
ſuch a man to be found ; or if there be no name written therein ; 
it ſeems theſe Legacies are void for incertatnty. - Soif a man give 
a Legacy to a man incertain, and no ſuch man is to be found, and 
the meaning of the Teltator cannot-be known ; this Neviſe is 
void. And yet if a man by his Will fay thus, 1 Deviſe to him 
that ſhall marry my daughter ; this is a good Deviſe; and he that 
doth' mary my daughter in my life time, or after my death (hall 
haveit, And if a man deviſe any thing ad pias canſas, as to the 
Church, or to the Poor, not expreſſing what Church, or Poor ; 
this perhaps may be a good Deviſe. Soif a man give 201: to his 
kindred ; it is faid this is a good Deviſe, and that a reaſonable Ex- 
polition ſhall be made of it as near the intent of the Teſtator as 


may be; viz. that thoſe in the next degree ſhall have it firſt, and 


then thoſe in the next degree to that ſhall have it afterwards ; and 
if it be a Deviſe to the kindred of another man, that they ſhall 
have it equally, (Sed quere of this Deviſe, for it ſeems altogether 
Si. uncertain.) So if a man give to 7:8, or 7D 20l, this is held 
to be a good Deviſc, albeit it be ſomewhat incertain, and the Dif 
junRive ſhall be taken for a Copulative, and ſo 7 FS and 7D ſhall 
take both by this Deviſe ; but if in this caſe one of them be nearer 


of kin then the other, then it is ſaid he ſhall have it for his life, and - 
the other afterwards. And if one deviſe 201. to eLor B, which 


of them 7 S will appoint ; this is a good Deviſe, and he that 7 S 
35. ſhall appoint ſhall haveit. And if one deviſe to 7 S and his chil- 


C00. 1. 105, 


ta. dren this is a good Deviſe and certain enough, and hereby he - 
 andhis children ſhall take the thing deviſed together. 3. And as the - 
perſon to whom the Deviſe is made, muſt be capable, and certain» 


ly deſcribed and named, fo muſt he be capable by that name by which 
the Deviſe is made to him, or otherwiſe the Deviſe is void. And 


therefore if a Deviſe be to the Heirs of 1 S, 7 S being living ; 
this Deviſe is void. And yet if Lands or Goods be deviſed to 
the Execntors of 7 S, and 7 S dyebefore the Teſtator and make 


Mn.dviie Executors ; this is a good Deviſe to the Executors, And if a man 


1\F,Ow, , . . . . ,4 
5 Deviſe his Land to 7 FS for life, the remainder to the next of kin, - 


"-ion ["Or next of blood ] of 1; this is a good Deviſe of the remainder. 


And if a'man deviſe Goods to the Pariſhioners of the Pariſh of S, - 


to the uſe of the Church ;' this is a good Deviſe, and the Church- 
wardens may recover it, And if a man deviſe Eccleſie ſantts Andres 
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A Teſtament. 
dree de Holborne, it ſeems this is a good Deviſe to the Parſon of that 
Church. And if a man deviſe to the City of Loudon, Univerſity 
of Oxford, or to Queens Colledge in Oxford, Theſe are good De- 
viſes, But if one deviſe to the Commonalty of a Guyld that is 
not Incorporate, as to two of the middle men of the Guyld of the 
Fraternity of Whiteacres in London, or the like ; this Deviſe is void. 
Miſnwming. 4. Andif the perſon be capable, well-named, and capable by that 
name, if his name be truly ſet down, yet if his name be not fo, op. 
but miſtaken, the Deviſe is void. And therefore if one intending omit 
togive201. to7F, deviſe to 7 N, 201. this deviſe is void both to * 
1$ and TN, except the perfon be certainly denoted and deſcri- 
bed by ſome other Circumſtance, as to IN the Son of-7S my 
Landlord, or the like, So if one deviſe to the Abbot of St. Pere, 
when the Foundation is the Abbot of St. Pax; this Deviſe is void, 
And if one deviſe to a Corporation, and there be none of that 
name at. the time of the Deviſe, nor during the life of the Teſta- 
tor, this Deviſe is void, and fo alſo it ſeems the Law is, if there 
be a Colledge made after of that name. But if one Deviſe a thing 
to the wife of 7 $, and beforethe Devilor dye, 1 $ dye, and ſhe take 
another husband, and iscalled by another name ; yet this Deviſe is 
good. So if one give a Legacy to IT FS Dean of Paxls, and 
the Chapter there and their Succeſlors, and after before the death 
of the Deviſor 7 $ dye, and another is made Dean ; | yet this 
Deviſe is good notwithſtanding this miſtake. For the third and 
fourth thing required in a+ good Deviſe, ſec before at Numb. 
| 4. Part. 2.3. And for thefifth thing, it is to be known, Firlt, 
richly, inic- That Lands and Tenements deviſable by Cuſtom, may be deviſed by i. 
me o 1, - a Nuncupative Will without any writing for any time whatſbever, as-is ti 
OUCc ung | Sq 0 . ſe:t. 1, 
the maner ang Uſes at the Common-Law that arenow within the Statute might" 
form of the have been. Alſo thoſe Uſes that remain at the Common-Law, 
D. vile. And andare not within the. Statute, may be deviſed by word without 
m_ a Veviſe any writing. But no Eſtate can be made of Lands by. Neviſe 
y be made. . 4 
upon the Statute, except the Deviſe be in writing ; and fo a man 
may deviſe his Land, albeit he make no Executor ; for an Executor 
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my Land or 291, all theſe Deviſes are as'good as if he ſay, I deviſe 
to /F my Land or 201, And therefore if one at this day ſince 
the Statute of Uies gevile that his Feoffees of the Land- (ball ve 
: | | —-—= {0458 


Cap.23- | 4 Teſtament. ID 417 [IE 
_ ſeized of the land to the uſe of 7 & and his Heirs , or to the uſe | 8 8 
of 1S and the Heirs of his body ; or if ſach a man deviſe that his I] 4! 


AP.29 


Feoffees ſhall make an eſtate of the land to 71S and his Heirs, or TOV | 
to him and the Heirs of his body ; this is a good Deviſe of the | | | {7 
ww. land in Fee-ſimple, or Fee-Tail. * Andif a man make a Feoffment (Walls 
J«-" Of his land to the uſe of his laſt Will, and then deviſe that his Fe- Wt: 1 
offecs ſhall be ſeized to the uſe of 7F,; this is a good Deviſe of the | vR'\ late 
«40 WY £207 525 land per _intentionem, * And if I deviſe that 7 S ſhall have, hold, 1 | 
4.5, i 5 and occupy my land for his life; this is a good Deviſe of the land Wh If | 
% WM >=. forhis life. * If a man have aLeaſe for years of land, and he de- mah |. 
#8;. Viſc his Leaſe, or his Term, or his Ferm, or the profits or oc- f I 6 
{#.* cupation of the land ; by either of theſe Deviſes his whole Leaſe and il. nl | 
all his intereſt in the land is given as well as by any other form of i! a, 
words. 3. A man may deviſe Lands, Tenements, or Hereditaments in US 1? 
poſſeſſion in Fee, for life or years ; or he may deviſe it in rever- WH 
fion, v:z, to one for life, the remainder to another in Fee, or in US: | 
Tail , or in any other ſort , as a man may grant it by his Deed, and [18 110 
lont 64 ſuch Deviſes are good, But if the Fee-fimple of land be deviſed WEI 
toone , the. remainder cannot be deviſed to another, albeit- the firſt $18 
Deviſe: be but conditional. And therefore if land be deviſed to 7s jj | I 


and his Heirs, and if he dye without Heirs, that it ſhall remain 101 
to IN and his Heirs; this is a void remainder to 1, Soif a | |. 
man deviſe his land to 7 S-in Fee, ita quod ſslvat I N 201. and k- 0010 
if he fail, that it ſhall remain to 7 NY and his Heirs, this remain- WAH 
derto TM is void; for if 1s fail of payment, 7 ſhall not en- W141 


ter and have the land , but the Heir of the Deviſor. And yet per- ' IF 
v0. C1 haps a Rent may be deviſed after this maner. Howbcit if another $4 |! | 
nitbpan yr rs, An have a Rent-charge of 20 1. a year ifluing out of my land for i 2Þ 
Cc. 1 


. 20, years; and he deviſe this unto me until I have levyed 1001.' - LH, 
by way of retainer, the remainder to 7 FS; this remainder is not 
good. 4. A Deviſe may be of Lands, goods, or Chattels ſimply and Condicica. 


»n.;:; abſolutely or conditionally ; the ſimple Deviſe alſo may be 5» pre- 14:06 

Perk Sect. . 6 | . . . '} 6 

ce ſents, Or in futuro. And therefore as a Deviſe to one and his Heirs WIN: 

Cordition . - . . . WE! q; 

we. 35 in preſenth, 1s good, ſo a Deviſe to one and his Heirs after the death HT00 

Wn of of 7 $ is good. If I deviſe land to 7 S and his Heirs on con- TE Tg 10 
ih: put dition, as. ſo as , or ita quod, he pay 101. to S, or paying to 77 $S TEAS 
” 101. or ad. ſolvendum 10). to 1S; the Deviſe in all theſe cafes is LAV0B 
a good conditional Deviſe ; andif the condition be not performed Wigs 


or broken, the eſtate is ended, and the Heir may take advantage 


—_ » CY . - . 
vt 4 Th of it, And therefore. if lands be ſo given to the Heir, the condi- | Pk 
Mt. tion is idle,: becauſe none can enter but him. And if I deviſe that Wt 
D; Er 23. 


if 7 $ pay my Executors 20, that he (hall have Whiteacre to i 
him and his Heirs for ever, or for life, &+c. this is a good Deviſe, Ss; 
_ and after the contingent ſhall take effe& accordingly, ang in this |.) 
caſe and ſuch like the Heir of We Deviſor muſt keep the land ne \W0t i 
ps | DIIELS t Brirh: 
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A Teſtament. 


till the contingent do happen, In like maner as if it be a 
chattel, the Executor ſhall keep the thing until the condition be 


performed,and after a condition broken he ſhall take advantage of it, iT 
5. ADeviſe may be alſo with a limitation, as in the caſes before 4 
and 'as, where one gives land to another , and his Heirs ſo long 

as I $ ſhall have Heirs of his body ; or where one doth deviſe his 

land to A his ſon and his Heirs for ever , paying to B his bro- * 
ther 201. when he ſhall come of age; and rhen that he ſhall enter 

and have it to him and his Heirs, and if he dye without Heirs of 

his body, the faid Z then living, then that B and his Heirs ſhall have 

it in the ſame maner : And theſe and fuch like Deviſes are good. 

6. Aman thar is ſeized of land in Fee, may deviſe that his Exe- (9 
cutors ſhall fell it ; or may deviſe it-to his Executors to ſell , or de- ** 

viſe it to his Executors, and that they ſhall fell it; and theſe De- 

viſes are good. 7. A Deviſe thay be of a Rent, or of Land re- M7: a; 
ſerving a Rent, with clauſe of Diſtreſs , As if a man deviſcland 5;: * 

to7 FS, paying 101. by the year to his wife , and if it beunpaid, Ph 
that ſhe ſhall diſtrain for it; this isa good Deviſe : But a Watr- Fe 
ranty cannot be made by a Will. And' yet if *a man deviſe land to coir: » 


Lit. 386, * 


another forlife, or in Tail, reſerving a Rent ; in this caſe the Heirs 
'of the Deviſor ſhall be bound to the Warranty in Law , and the 
Deviſee ſhall take advantage. of it. $8. A man 'may deviſes land 
to one, and deviſe a-Rent ont of the ſame land to another, and theſe 
Deviſes are good. So a man may deviſe his land to one in Fee, and 
after deviſe the ſame land to another for life or years ; and theſe are 
good Deviſes; and may ſtand together. 'So alſo if a man inthe 
fore-part of his Will by general words , deviſe all his lands to one 
in Fee, and in the latter part of his Will, deviſe ſome ſpecial part of 
it to another in Fee ; theſe Deviſes are good and ſhall ſtand toge- 
ther; as for example, if one fave a Farm, and-in the firſt part of his 


Plow, 514; 
F 40. Dy! 
357, Coo, 
94. &z, 


Will, give this Farm to one, andin the latter part of his Will give < 
one Cloſe (a part of this Farm to another)or a man deviſe all his L 
land in B(which is in the County of 'Gloxc.) to A his daughter, and p 


the latter part of his Will deviſeth all His land in the County of 

Glouc, in the poſſeſſion of 7 F, to. his fon, and part of theland 

'in B. is in the poſſeſſion of 1-S, and in Gloceſterfrire ; theſe are 

good Deviſes and ſhall ſtand together.” * But 'otherwiſe, it is when « zz 

the general clauſe doth come laſt, as where one doth give his land ao ws. 

to A his daughter, and inthe latter part e#his Will, doth give all his 

land in Hartfordſhire, and in the poſſeſſion of 7 S to w, and the land , 
given to. 4 isin 'Hartfordſhire , and 'in the poſſeſſion of 71S; in 
this caſe the Deviſes will not ſtand together, for the firſt Deviſe is 
void ; and fo alſo it is where both the deviſes are particular, as, 
where firſt ina mans Will, he doth give Whiteacre to eLand his | 
Heirs, and after in his Will he doth give Whiteacre dat 1 

d ; cirs; 
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9] B (hall be Joynt-tenants 1deo @2re. * If one deviſe all his land 


” Comm —,o—_— 


(ap-23- - 419. 
vein Heirs; in this caſe the firſt Deviſe to A is void. * And yet in this 


wc it Jaſt caſe, ſome haveheld the Deviſes ſhall be good, and that A and 


Podr. 


 tolF and hisHeirs excepting 20 1. for ſeven years, which he wil- 


(«th ſhall be imployed for his children ; this is a good Deviſe of 
this ſum of 2o1. a year. 9. And a man may deviſe his land 
"-ſ% for ſo many yearsas [FS ſhall name, and after appoint that his 
ſon ſhall have it during the Minority of his fon, and both 
theſe Deviſes may ſtand together : And therefore , if A be poſſeſſed 
of the Manor of D for years, and he deviſeth all his Term to his 
eldeſt ſon if he live ſo long, and if he dye before he have any iſſue 
of his body, then to his yonger ſon in the ſame maner , but 
withal ,. he doth appoint that his wife ſhall have the occupation of 
the:land until his eldeſt ſon be 21 years of Age ; theſe Deviſcs 
(hall: ſtand together, and the wife ſhall enjoy the Manor- for that - 
time, by:this Deviſe, 10. A man may deviſe a Term of years by way 
.39- Of remainder; as for example, a man that is poſſeſſed of a Term of 
For Years, Of land, may deviſe it to 7. for life, the remainderto 1D ; or 


7 to 1s forlife, and that it ſhall after remainto1D, or to1sS; | 03-1 


for ſo many years as he ſhall live, and after to 7D , orinany ſuch 
like maner, theſe are good Deviſes both to the firſt, and to him in 
remainder alfo by way of Executory Deviſe, though not by way of 
remainder , andin. this caſe the firſt Deviſee cannot hinder the ſecond 
Devifee of the remnant of 'the Term. But a man cannot by Deed 
tp In his life time grant his Term-in this maner : * Norif a manbe poſ- Grant. 
.icia ſeſſed ofa Term can he Entail it by his Will : And therefore, if a man 
=. poſſeſſed of his Term of years of land deviſe his Term 'or his land h | 
to 1 S and his Heirs, or to 7 $ and the Heirs of his body, or 'S 
to IS, and his ifſues, the remainder to 7 D; this remainder is 
void, and it is a good Deviſe of the whole: Term to 7 F, and his 
78-6. Executors. -* Alſo a Chattel perſonal may (as it ſeems) be deviſed 
12 to one for life, and afterwards to another , but- yet ſo as the one 
*59.  muſthavethe property onely, and the firſt but the occupation onely, | 
as if one deviſe that 7 D ſhall have the occupation of his plate for | [! 


his: life, and after -that it ſhall remain to / $; this is a good BY. 


Deviſe of the plate to 7F. But if the thing it ſelf be deviſed to 


the firſt of them ; then the Deviſe to the ſecond.is void , for the wt wo 
gife- of a Chattel perſonal for one hour is the gift of it for W4 


ever. *And ſo it did ſeem in the Lady Daves caſe, Hill. 9. 
i="d.y:t (ar. B. R 11. A Legacy of goods or Chattels may be given 
'_ t0, or until a certain time, or from , or after a time certain or 
incertain; as for five years; or from , or until the marriage of 

A or the like; and theſe diſpoſitions are good. 12. A man may 

r.;4; deviſe his land for ſo many years as 7 $ ſhall name, andif / $ 
do name a certain number of years in the life time of the De- 

, Pe Bean one ny ern: 
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Wh. 420 4 Teſtament. Cap.:5 
Whit viſor, this will be a good Deviſe. But if one deviſe his land for 

+ ſo many years as his Executor ſhall name, it ſeems this Deviſe 

'| JW BY Sixthly,in re* js not good. 6. As touching the ſixth thing required in a good 

11983 ur pong Deviſe, theſe things are to be known. 1. That Lands, Tenements, | 

b+ ] the thing + and Hereditaments for the nature and quality of them are deviſable c.8';.. 


Is. ſuyer 


viſed, and as well as other things. And therefore by the. cuſtom of ſome Lit. 


Y 4s. 3 : - . » @ : S Þ rk, os 
TIT 1; ' what maybe. places, Lands in poſſeflion, reverſion or remainder, aredeviſable in 155; 


0 00460 LBIW: Þ ceviled,and by Fee for life, or years 3- and a man that hath a Leaſe for years of 5 1 
; HFRITE EN what name, are 


f | IMA 110k Deviſcoe land may deviſe the land at his pleaſure during his Term. Burt by the o«x.s. 
| 


Co 


all Fl lands and Te. ancient Common-Law in favor to Heirs, the Lands that a man 
i (191101 ON: »ements. had in Fee-ſimple were not deviſable by Teſtament, except onely in 
- (VIV HRINN ſome ſpecial places by the cuſtom of the place, as Gavelkind-Lands 
\ RAU LOU in Kent ,: and Lands within certain Burrough-Towns , as Londox, 
if MAG it Oxford, &c. and by the cuſtom of thoſe places ſuch Lands are 
Funky f deviſable: And in ſome places the cuſtom is , that they may deviſe " 
(OUT: ROE their purchaſed Lands onely ; and in other places, that they may de- x 
We FAE'S |; - viſe their lands deſcended alſo: And in ſome places the cuſtom is Dre 
WE (bj that they may deviſe for life onely , and in other places, that they Mo 
may deviſe in Fee-ſimple - and Fee-tail. alſo. And in all theſe T4 I 
places where ſuch cuſtoms. are , they may deviſe their lands now 
| ' as they might have done before the Statute ; for the Statute hath 
L- þ | not deſtroyed their cuſtom. And therefore at this day they that- 
1. have ſuch lands in fuch places, have their eleRion either. to de- 
| AER viſe according to the power the cuſtom doth give them, or according 
h Y | to the power the Statute doth give them , and in the firſt caſe the 
L. Deviſe is good againſt the' Heir for the whole; and in the laſt 
caſe, it is good againſt him for two parts in three onely. Alſo by the 
Common-Law, the Uſes of lands were deviſable, as goods, and Chat- *** 5x: 
tels were at the pleaſure of him that had them. But otherwiſe , and: 5: 
in other caſes, Lands and Tenements, might not be deviſed and 
diſpoſed by Will, until 32 H. 8. at which time the owners of Lands, 2 
tenements, rents, &c,wereby ARof Parliament enabled to deviſe and ;... ; «.s. Ml i: 
diſpoſe their Lands as followeth : He that hath any land in poſſeſſion, © :* 
reverſion, or remainder by Socage Tenure, and hath no land held 
:n Capite or by Knights Service , may deviſe all his Land, orany 
Rent, Common, or other profit apprender out of it to any perſon 
in Fee-{1mple, Fee-tail, for life or years, at his pleaſure. He that 
hath any ſuch Land held of the King ix Capite by Knights Service, or 
| by Knights Service and not in. Chief, or held of. any common 
perſon by Knights Service, may deviſe two parts thereof in three, to 
be devided, or any Rent, &-c.. out of thoſe two parts at his pleaſure, 
and no more; for the third part muſt deſcend to the heir and come to. 
ſatisfie the Lord his duties ; and therefore the Deviſe of the whole 
land in this caſe is. void for the third part. He that hath any ſuch 
land held by Knights Service i» (apite, and other lands. held by 
| Socage- 
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Cap.23- A Teſtament. 
Socage Tenure may deviſe two parts of the whole, and no more, or 
any Rent, &c, out of it at his. pleaſure, .He that dath hold Land 
of the King by Knights Service onely, .and not i» :Capite; or. if a 
mean Lord by Knights Service, and hath alſo other Lands held 
by Socage Tenure, may deviſe two parts in three of all the Land held 
by Knights Service or any Rent, @c. out of it, and all his Socage 
Land at his pleaſure, So thatnow by theſe Statutes, a man;that-hath 
Lands in Fee-ſimple, may deviſe them in Fee-ſimple, Fee. tail for. life, 
or years abſolutely , - or conditional at his pleaſure. And there- 
fore if one deviſe his Land to one for life, the remainder in Fee, or 
Fee-tail to another ; or deviſe his Land to B, the remainder to the 
next Heir male of Z, and the Heirs males.of the Body of ſuch Heir 
male or the like ; theſe are good Deviſes. But for the mare full 
underſtanding of theſe things, 'it.is to be known in- the ;next- place, 

vtec 2, That this Statute doth not enable men to deviſe Land that ara 


Coo. ſuper 


war.rak. diſabled by Law in reſpeR of their perſons or- mindes, as Infants, 


&&.544 Lirt, 


.$..,, WOMEN Covert , men de on [aye Memory, or the like ; nor ſucks 


x*49.ectk. a5 are difabled in; reſpec either of the nature of their Land; ;as 


SKit,500,539, 


10.49 Copy-holders (for Copy-hold-land is not devifable) or ofthe 
Eſtate they have in the Land, as'Tenants in Tail, or- pur autervie, 
or Joynt-tenants ; for theſe can no more deviſe the Land they do 
ſo hold, then they could before the Statute. But ſuch as are ſeized 
of Land in Common, or Coparcenery, may deviſe their Land as well 
as thoſe that are ſole ſeized. And if two be Joynt-tenants for life, 
the Fee-ſimple to one of them ; he that hath the Fee- ſimple, ;may 
deviſe his Fee-ſimple after the death of his Companion. Neither doth 
this Statute enable thoſe that are ſeized of Lands in Fee, in the right 
of their houſes and Churches to deviſe the ſame Lands: and therefore, 
Biſhops, Deans, Parſons, Vicars, Maſters of Hoſpitals, or the like ; 
can no more deviſe the Lands belonging to their Biſhopricks, &c. 
then they could before the Statute, Fo the. Lands they are ſeized 

no Of 1n their own right, they may deviſe like other men, 3. Heri: 

«.u. ditaments that are not of any yearly value, are ſome of them deviſa- 
ble, and ſome not : for if the King grant to one and his Heirs box 
& catalla felouuwm & fugitivorum vel ut lagatorum, Fines, and A-. 
mercements within ſuch a Manor or Village; im-this caſe, the owner 
can neither deviſe theſe things to another, as part of the two parts ; 
nor leave them to deſcend for a third part. And yet if one have a 
Manor unto which a Leet, Waif, Eltray, or the like , is Appen- 
dant or Appurtenant ; there by the Deviſe of the Manor with 
the  Appurtenances, theſe. things may paſs as incident tothe 
Manor : But if a man have a Hundred, with the Goods of Felons, 
Out-laws, Fines, Amercements, Retorna brevinm, and other ſuch 
caſual Hereditaments within the ſame Hundred, and theſe have been 
uſually let to Farm fora Rent; in this caſe, theſe things may be de- 
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A Teſtament. 
viſed or \lefe to deſcend for a third part, 4. Such incertain 
Franchiſes as before that are Hereditaments of no yearly value, al- c;:.z, 
eit they are not deviſable, yet may. reſtrain the Deviſe of a mans wir? 
Landsand 'Tenements, and:make it void for a third' part, if they be ** 
held #: {apite, for if it is not requiſite, that the thing held by the 
Tenure i» Capite be deviſable; and ſuch things as may not be left 

to deſtendi:to the Lord for a third part, and. to fatisfie him, his 
duties'may notwithſtanding be deviſable, or reſtrain the Deviſe of 
other: Lands atid Tenements, and 'make-it void for a third part. 

And therefore, a Reverſion upon an Eſtate Tail, which is dry and 
fraicle(s, if it be holden of the King by Knights-Service 5» Capite 

will hinder the Deviſe of the third part of a mans Lands and Tene- 
ments: Alſoan Eſtate Tail: of Lands! held 4» Capite may reſtrain 
the-Deviſe'of a third/part of other Lands. ' And therefore, if ſuch 
Lands be conveyed to one and the Heirs of his Body, the remainder 

to another, and he have other Lands in Socage ; if he have any iſſue, - 
hecan deviſe but two parts of his Socage Land, And where the 
Statute ſpeaks of a remainder, it is to be intended of ſuch a remain- 

der onely, as may draw Ward and- Marriage by the Common-Law, 
and'this is that remainder onely, that doth hinder a Deviſe.” - And 
therefore if e£ be ſeized of Lands in Socage Tenure ; and ÞB be ſeized 

of Lands in Fee, held i» Capite by Knights Service, and B make a 

Leaſe for life or gift in Tal to C, the remainder to eA in Tail 

or in'Fee ; in this caſe eduring-the Eſtate for life or in Tail, may 
deviſe all his Socage Eand, notwithſtanding this remainder, But if a 

man make a Leaſe for life or years, and after grant the Reverſion 

for life or in Tail, the Remainder in Fee, and after the Grantee for 

life dyeth, or Donee in Tail dyeth without iflue ; in this caſe, this 
remainder which now is in potat of Reverſion, will reſtrain the 

Deviſe of other Lands, and make it yoid fora third part. 5. In all 5% MI : 


caſes where a man is reſtrained to deviſe any part of his Lands held-j6.55- 6 
in Socage, he muſt have Lands held i Capire at the ſame time, and 21 
therefore the time of having of Lands to deviſe, and holding of other 
Lands iz Capite, and diſpoſing of the Lands to be deviſed, muſt con- 
cur. - And therefore, if amanbe ſeized of an Acre of Land in Fee, 
held of the King in Chief by Knights Service, and of other two © 
Acres in Fee held in Socage, and Enfeoffee his yonger ſon of the 
Acre held iz Capite, and of one of the other Acres, or convey it to 
the uſe of his wife, or for the payment of his debts, &c. and after pur- 
chaſe Land held in Socage ; in this caſe, he may deviſe all the new 
purchaſed Land held in Socage without reſtraint. Soif a man be 
ſcized of Lands held by Knights Service 5 Capite in poſſeſſion, re- 
verſion, or remainder, and of Lands held in Socage, and by his Will 
in writing, doth deviſe all the ſaid Lands, and after the Land held is: 
Capi!e is recovered from him, or aliened by him box fide ; + 

caſes 


Cap.2z) Ca 


2 3 Aus 


caſes the Deviſe is good forall the Land held in Socage: And hence 1 ] | | 
it is, That if the King grant Land to one in Fee-Farm to hold in [1 A 
Socage at a Rent, and after grant this Rent to another and his Heirs, "10T 
to hold 5» Capite, and the Grantee of the Rent doth grant it to him | WHY 
that hath the Land ; in this caſe, becauſe the Rent is extin&, and- he WÞs! 
cannot be ſaid to hold Lands zz Capite, this ſhall hot reſtrain, the || [| 
Deviſe of any of his Lands, And yet if a man hold ſome Lands Th 
by Knights Service in (apite, and other Lands in Socapge, and: be 'y; 
diſſeiſed of the Lands held iz Capite ; he cannot deviſe all his Socage : if; 
Land, but the Deviſe will be void for a third part; for he is ſaid to * 
have that Land ſtill, whereof he hath the: right. And. albeit. the f 
Statute fay | That he. that hath Lands held of the King 7. Capits, i) 
and other Lands in Socage, may give two parts for the advancement i $i 
of his wife, payment of his Debts, preferment of his children] | 
whereby he is reſtrained to deviſe .any more. .. And: therefore, if by WW 
acexecuted in his life time, he convey two. parts :to-any ſuch uſes vl Wl 
or intents, he cannot deviſe any more by his Will, bur the reſidue # 1ÞÞ 
muſt deſcend, yet this alſo is to be intended of the Land he hath at \Þ 
the ſame time, For if a man be ſeized of Land held in Socage of the 
yearly. value of. 201, per anz#m, and he hath not any Land held 
in Capite by Knights Service, and he make his Will-in-writing, and lo 
by it, deviſe his Socage Land to one in Fee, and then: purchaſe Land IP Þ 
tothe value of 205. per annum held 5» Capite, and dye ; this will Tabs 
make the Deviſe void for a part of the Land that if held in Socage : hg bf! 
But if a man ſeized of Land-in Fee: of. Socage Tenure, aflureit- to 6 
the uſe of. his wife for her Joynture, and after purchaſe Lands,held OBO 
;n Capite by Knights Service ;'he may deviſe two partsin three of | | 1 
all this Capite Land,and the King ſhall not have any thing out of, or VSILLE 
s.;.:;, for the Socage Land : If a man ſeized of Lands, part of which are 18 al 
+; ol held 5» Capite, and part in Socage\makea Feoffment. of the Lands [ 
N held ;z Capite, (being.two parts in three of the whole) to theuſe 
of him and his wife for life, with divers Remainders over; in-this AN! 
caſe, he may not deviſe any of the Socage Land. And if a man have Eoin 
no Socage Land but Capite Land, and convey it away in Fee-ſimple, HIET 
keeping no 'Reverſion to any ſach uſe, and after purchaſe Socage nl 
©... Land ; he may deviſe all the Socage Land newly purchaſed. 6. As ) HM 
the Teſtator enabled to deviſe by this Statute without reſtraint, ts, IKE 
and muſt be one that hath the: Land he doth deviſe at the time of the | 
Deviſe made,and no other Land then to be an impediment to his De- : | 
viſe,$o he muſt have a ſole Eſtate as wellin. the Land he doth leave | | 
to deſcend to the Heir, as in the Land he doth Deviſe : And there- [oi 
fore, if Lands held in Capite: be conveyed toa man and his wife, 4 
and the Heirs of their two Bodies ; and this man hath other Lands o'L 
whereof he is ſole ſeized held of the King ix Capite by Knights Ser- NIIH 
vice; in this caſe he may not Deviſe two parts of the whole, ſappo- VIS 
| ud - ſing WAY 


19. 81, 
uper 
Ii1.Cos, 
30-34, 


_ 
- .. - S— pn Y 
\ ley S585 Ft n=" 


DTS = 
> 


I OS OED 


1 
pn 
i: 6 
k 1 
' 'q 
"1, | 
[2 } 
1 | 
$4 
'& 
Þ 
? 
I 
np | 
Ib 
4 | | 
't | | 


"DSI I Sew 1 
_— 


A Teſtament. Eap,zy 
ſing this may ſuffice for the Kings third part, for he may deviſe but 

two parts of the reſidue z.3.e, of that whereof he is ſole ſeized, cither 

at the time of 'making of the Will, or at the leaſt at the time of the 
deathiof the Teſtator, 7.-Theeſtate of the Land that is keld muſt con- 

tinie after the defth of the Tenant: otherwiſe it will be no reſtraint, ©%!9.% 
'And:therefore, if Tenant in Tail be to.him and the Heirs males of his 
Body, the remainder in Fee to another of Lands held by Knights 
Service in Capite; and he is ſeized of other Lands in Socage in Fee, 
xndby his Will in writing deviſe all the Socage Land and dye without 

iflue male ; in this caſe, the deviſe is good for all the Socage Land, And 

fo! alſo it is where the Eſtate the Anceſtor had of the Land held is 
defeated by condition, 8. That which a man cannot diſpoſe by 

any ain his life time, (hall not be taken for any ſuch Manors, &c, c».:. ix 
whereof a man may deviſe two parts by authority of this Statute 

at his death.: And: therefore in the caſe of an individed Eſtate of 
Lands between husband-and wife, where the husband can make no 
Uifpoſition for longer time then during the Coverture ; theſe Lands 

are not to. be eſteemed, ſuch as are to be accounted amongſt the 
Lands ; whereof two partsin-three are devifable. 9: The Tenure co. 15.4 
by: Kniglits Service muſt continue after the death of the Deviſor, *** 
otherwiſe the'Land fo held, will beno reſtraint. And therefore, if the 

King grant Land to'one and his Heirs, to hold during his Life by 
Knights Service ## Capite, and afteriin Socage, or to hold during his 

life -in- Socage, and after by Knights Service ; in theſe caſes, the 
Grantee may Deviſeall his Land, notwithſtanding the Tenure of this 
Tand.' 10.5 The King . of other Lord: muſt have a full and clear co; Dm © 
yearly value of the third part left to deſcend to him, and the value is tu... 
to be eſteemed as it is, and doth happen to beat the time of the 
death' of the Teſtator, for the. King, or ather Lord muſt have the 

like and equal benefit for his third: part, as'the Deviſee hath for the 

two parts (without Diminution or  Subſtration ; when therefore a 

min will have his Deviſe good for' the reſidue, he muſt take care 

that the third part be ſo left, for if the third part be not valuable,or be 


charged with any Rent; &c. or beupon any incertainty,as if it be up- 


on a poſlibility onely,as where a man and his wife be ſeized of a joynt 
Eſtate Tailmade during the Coverture, andhe .Deviſe other Lands 
£0 her'on condition, that ſhe ſhall wave her Eſtate made during the 
Coverture, and ſo intend that that part of his Land ſhall be kft for 
the Kings part; this Deviſe will not be good for the reſidue, and al- 
beit the wife do wave the Eſtate after the husbands death, yg this 
will not help the matter or make the Deviſe good for that part for 
which it was void before : But it is not material by what Tenure the 
third part 'deſcending be held : For it is holden by the better- opt- 
nion, That if a:man be ſeized of 20 |, land held of the King i Caprte, 
and 1o |, land held of a SubjeR by Socage, and he deviſe all the Cour 

| | anc. 


el0.8g 


3.46 
fuper Lite, 
| IQ, 4% 


G00. 3: 34s 


C90. fuper 
Lit, £11. 9. 


34-3: 32+ 30+ 


ATeftament. 


Land to a Stranger ; that this is a good Deviſe for the whole, and 


that the King ſhall be ſatisfied by the Socage Land. ' And if it be of 


the vaſue'of the third part, albeit it be but of: an Eſtate-Tail whereof 
the Anceſtor was ſeized, or it be new. purchaſed Land, yet it is 
ſufficient : And therefore, if ſome Lands be given to a man, and the 
Heirs of his body of the value of 101. per anyum, and hebe ſeized 
of other Lands in Fee-ſimple, to the vaſue of 201. per annam, and all 
or part of theſe are held i» (apite by Knights Service ; in this caſe he 
may deviſe the Lands in Fee-ſimple, and leave the Entailed: Land to 


deſcend for a third part : Andif a man be ſeized of ſuch Land, and 


convey to the uſes within the Statute, or any of them, and after 
purchaſe new Land and leave that to deſcend, this is ſufficient. 


TI7..-The third part that is left to deſcend to ſatisfie the King: or other 


Lord muſt defcend immediately, and hemuſtnot ſtay for it. And 
therefore if a man be ſeized of three Acres of Land held by Knights 
Service in Capite, and make a Leaſe of one Acre for life, and after 
deviſe the other two Acres ; this Deviſe is not good for the whole 
two Acres, but for two parts in three thereof onely ; and albeit the 


Tenant for Life dye afterwards, yet this will not help. the matter. 


But if the Deviſor leave a full third part immediately to deſcend in 
Fee-ſimple or in Fee-tail, he may deviſe the other two parts at his 
pleaſure. Andif he do not leave a third part to the full, it muſt be 
made up and ſupplyed out of the other two parts, which in caſe of 


the King is done by Commiſſion out of the Court of Wards, and in 


caſe of a Subje&by Commiſſion oat of the Chancery.. 12. As the 
third part left to deſcend, muſt be of as good value as either of the 
other two parts is at the time of the death of the Teſtator, or other- 
wiſe the Deviſe of all the reſidue will not be good, ſo muſt it be 
taken out of the Lands of the Teſtator indifferently : And therefore, 
if a man be ſeized in Fee of Land held in Chief by Knights Service, 
and make a Feoffment of the one balf of it to the uſe of himſelf for 
Life, and after to the uſe of one he doth intend to Marry, and. 
after to the uſe of anothey in remainder, or to any other ſuch like 
uſes within the Statute, and after he doth marry the ſame womans, 
and after he deviſeth the other moyety to his wife, children, or any 
other ; in this caſe, albeit the wives Eſtate have precedency, yet the 

King ſhall have his third part of both the moyeties equally. So if one 

be ſeized of Gavelkind Land held 5» Capte, and his ſon being dead, 
deviſe part of it to one of his Grand-children, and part of it to ano- 

ther, and part to a third Tail ; in this caſe the Kings third part ſhall 
come out of all the three parts equally, and accordingly the Deviſe 
will be void for ſo much to every one of them. So if one hold three fe- 


veral Manors of three ſeveral Lords; he cannot deviſe two of 


theſe Manors leaving a three to deſcend, but he may deviſe two parts 
of every of the third Manors, anda third part of each cy 
op dba ated br ogg ay" P) 
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A Teftament. 


deſcend to each Lord, for there muſt be an equality in theſe things. 
For further illuſtration of which things, the examples following are 
to be heeded. / B, being ſeized of the Manor of Thoby in Capite, C003 Bat 


Cap 


and of Lands in Fobbing held in Socage in Fee, and he and his wife be. «: 


ing ſeized of the Manor of Hintor, held i» Capite to them and the 
Heirs of their two Bodies begotten by an Eſtate made to them,during 
the Coverture for the Joynture of the wife, the Reverfion to pF in 
Fee, and Thoby doth amount to the value of two parts, and Hzzter 
and Fobbing to a third part, and # B by his Will in writing, doth 
deviſe Thoby to his wife for life, upon condition that ſhe ſhall not 
take her former Joynture, with divers remainders overand dye, and 
ſhe refuſed her former Joynture in Hintox; in this caſe it was ad- 
judged that the Deviſe . was not good for the whole Manor of 
T hoby, and that the Manor of Hintow was not a ſufficient third 
part to deſcend. L L being ſeized on the Manor of «falana, 
Heanton, Rillaton, Pengelley, Willeſworthy, and Triveſquite (the laſt 
onely held iz Capite) in Fee, and having iflue Thomas his eldeſt fon 


Coo. 16. 94, 
Leonard Lew. 
Vets cale,Gog, 


I \n 24, 


william, Humphrey and Richard, yonger ſons, which Richard had = 


ifſue Leozvard, makes a Feoffment of theſe Manors to divers uſes, 
viz, Of the Manors of R, P, #, and A, to the uſe of the Feoffer for 
life, and after to the uſe of ſuch perſon as he ſhould appoint by his 
|aſt Will, and after ro the uſe of #/ his ſecond ſon in Tail, and after 
to his other ſons in Tail, and after to the uſe of the Feoffer 
and his wife in Tail, and after to the uſe of the Feoffer and his 


Heirs for ever. And of the Manor of H to ſuch like uſes, and 


of the Manor of 7 alſo to ſuch like uſes, and the ſame uſes were 
with power of Revocation : And after the Feoffer purchaſed eight 
Acres of other Land held in Socage, and after did revoke the uſes of 
the Manors of R, P,, and A, and after deviſed ſome of. the ſaid 
Manors (excepting ſome pieces) and the faid eight Acres of Land 
to his eldelt fon and the Heirs Males of his Body for 500. years on 
certain Conditions, and if he dye without itlue, that it ſhall go to 
rilli'am, &c. and afterwards he dyed ſeized of the faid eight Acres 


of Land, and the Lands deviſed by the Will at the time of the death 
_ of the Teſtator were of the yearly value of 241. 14s. 19d. per 


annum, & nou ultra,and the Lands whereof the Feoftment was made, 
and not revoked, were at the time of the death of the Teſtator of 
the value of 55 1. 6s. $d. inthis caſe, it was adjudged that the De- 
viſe of the eight Acres newly purchaſed was void at leaſt for a third 
part,and reſtrained by the Reverſion in Fee expeRant upon the Eſtate 
Tail made to the yonger ſon of the Manor held i» ('apite. And 
it was reſolved, That if a man be ſeized of three Acres of equal 
yearly value, oneof them held of the King by Knights Service ix Ca- 
pite, and have iflue two ſons, and give the Acre ſo held ; and another 
of the Acres to his yonger ſon, whereby he hath ſo cxceotgs 

is 
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A Teftament. 
his power by the Statute, that he cannot deviſe by his Will any part 
of the third Acre; and after he purchaſe three Acres of equal 
value held in Socage ; that in this caſe becauſe he hath the Rever- 
fion in Fee upon the Eftate Tail made to the yonger fon, he can 
deviſe no more but two parts of the ſaid Land fo newly purchaſed, 
But if the Reverfion be gone before the purchaſe, he may deviſe the 
whole ; but if a man be ſeized of Lands in Fee, part of which are 
held of the King i» Capite by Knights Service, and he convey two 
parts of it anto any of his ſons, or to the uſe of his wife for life, or in 
Tail in this caſe, albeit he may not deviſe any part of the reſidue, yet 
he may by his Will deviſe the Reverſion of the two parts. And 
in caſe, where he hath not conveyed the full two parts, he may 
deviſe , fo much as to make up that he hath conveyed full two 
parts: And it was further reſolved in the ſame Le:-nard Loveis caſe. 
That whereas the Statute faith, All perſons, &c. having, &*c. of any 
Manors, &-c. in Poſſeſſion, Reverſion, or Remainder, ec. and the 
Feoffer L L in the caſe before had a remainder in Tail expeAant 
upon the Eſtates in Tail limited to the ſons ; thar this remainder 
was not within the Statute, nor would have reſtrained the Deviſc, 
but for the Reverſion in Fee afterwards. .e B, being ſeized in Fee 
of the Manor of Graceadiz held iz Capite, and of the value 3ol. per 
annum, and of the Manor of Normanton held i: Capite of the va- 
lne of 181. per annam, in conſideration of a marriage with CM, did 
covenant to ſtand ſeized of the Manor of G, to the uſe of him- 
ſelf and the Heirs males of his Body, on the Body of the faid 4, and 
after to the uſe of  B his brother, and the Heirs males of his 
body, and after tothe uſe of another brother in Tail, and after to 
the uſe of his own right Heirs, and of the Manor of X to 
the uſe of himſelf and I he is to marry, and the Heirs of 
his Body, and after the Remainders as before of the other 
Manor, and after the marriage is had, and eL B doth pur- 
chaſe other Lands held in Socage of the value of 2 /. per an- 
»um , and then deviſed the ſame new purchaſed Lands; in this 
caſe, it was adjudged that the Deviſe was void for a third part 
of the Socage Land, in reſpe& of the Reverſion Dependant upon 
the Eſtate Tail, and yet that it was a good Deviſe for two parts 
of thenew purchaſed Land, albeit he had executed his power and 
given more then two parts to the uſe of his wife. And in theſe 
caſes where a man hath Land held 7» (apite, and other Land, 
and he convey the Land held i» ((apite to any of the Uſes within 
the Statute, as to his yonger children or the like, or convey it with 
power of Revocation onely, ſo that he hath power of the Land till, 
and after he purchaſe land held in Socage ; in this caſe it ſeems he 
may deviſe all the Land newly purchaſed,as if the Land were convey- 


a = ed without any ſuch power of revocation, A being ſeized of land in fee 


held 
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A Teſtament. 


held of the King :» Capite, made a Feoftment of two parts of it ta 

the uſe of his wife, for her life, for her Joynture, and after made a 
Feoffment of the third part to the uſe of ſuch perſon and perſons,and 

of ſuch Eſtate and Eſtates as he ſhall limit and appoint by his laſt 

Will and Teſtament in writing, and afterwards he did by his laſt Will 

in writing Deviſe this third part to one' in Fee; in this caſe it was re- 
ſolved that the Deviſe was good for the whole-third part. And 

yet if a man make a Feoffment in Fee of Land held i Capzte to the 

uſe of his laſt Will, albeit the Deviſe of the Land be with reference 

to the Feoffment, yet it is void for a third part, . Z Z being ſeized 

of ſix Manors, the one in Fee, and the reſt in Tail with the Re- Comtits 
verſion expetant to him and his Heirs and hath Ifſue 7 B, di- iciaas. 
vers of which Manors are held of the King i» Capire by Knights 
Service, and every of them of equal yearly value, by his laſt Will 

in writing did Deviſe all the ſaid Manors to divers perſons and their 
Heirs, for payment of his Debts, and advancement of his Children, 

and then dyed, and the Eſtate in Tail that deſcended to his Ifſue 

was more then a third part of all; in this caſe it was reſolved that 

the Deviſe was good for two parts of the Reverſions, and. for the 
entire Manor in Poſſeſſion, and not void for a third part of the 
Manor in Poſſeſſion, and for all the Reyerfions in Fee. A man be- Ct. 
ing ſeized in Fee of Gavelkind Land in Keyr, part whereof is held 

of the King i» (pite, and part of Common perſons in Socage hath 

Ifſue 4, who hath Ifſue B C andD, and A deviſeth ſome of theſe 
Lands to B, and ſometo C, and ſome to D hjs Grand-children in 
Tail; in this caſe the Deviſe is void for a third part of the whole, 

as well for the Land held in Socage as the Land held ix Capire. And 

yet if in this caſe no Will be made, the King ſhall have but a third 
part-of that which doth deſcend to the eldeſt Son to the Heir at 

the Common Law,and not the third part of that which doth deſcend 

to the yonger Sons by Cuſtom, And if Lands deviſable by Cu- 

ſtom come into the Kings hands, and he grant them to hold of 

him 7 Capite, and the Patentee deviſe them to the uſe of his wife, 
children, or for payment of his debts, &c. in this caſe the Deviſe is 

void for a third. part : And here note, that in all the caſes before 
wherea man isreſtrained to Deviſe a third part of his Land if he 
deviſe the whole, the-Deviſe is good notwithſtanding for ſo much 

as he hath power to Deviſe. And as touching the thing deviſed is 
farther to be known. 13. That a man muſt have right to, and ro. ;. 


Dye 


Poſſeſſion of the Land he deviſeth, or elſe the Deviſe is not good. 

And therefore if a Diſſciſor deviſe the Land he hath gotten by Dif- Go 
ſeifin ; this Deviſe as to the Diſſeiſee is void. And if a man be Jt 
diſſciſed of his Land, ſo that he hath nothing but a right thereof Ka 
left, and then hedeviſe this Right, or deviſe the Land, this Deviſe is Ke 


void, And if one ContraRt for Land, and pay his money for ROT Nevils aft 
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hath no aſſurance of the land, and he deviſe this land to another; 
this cannot be a good Deviſe of: the land , but perhaps the 'Deviſee 
may.in a Conrt of Equity compel him that hath received the mo- 
ney to afſure and ſettle theland according to the Neviſe. And if 
one deviſe anothers mans land, this Devife is void; but if-he after the. 
Deviſe made purchaſe this land, now is the Deviſe good. If a 
man bargain and ſell land to me on condition to re-enter, if he pay 
me 1ol. and I covenant that I will not take the profits until de- 
fault of payment , and he make a Leaſe of 6 years of it to another, 
and after break the condition;; in this caſe I may deviſe this land, 
and the deviſe will be good. 14: A Seigniory , Rent, orthe' like 


429 » 


thing is deviſable as Land is, and will paſs without the Atturne- Deviſe of 


a man may deviſe a Rent de 0ve1ifluing out. of land, or a Rent 
ifNuing ont of land that is in eſſe before. And therefore if a mar: 
make a Leaſe for life or years rendring Rent ; the Leafſor may de- 
viſe. this Rent. Soif a Rent be granted to one and his Heirs, 
the Grantee may deviſe this Rent. So a man that is ſe1zed of land 
in Fee may deviſe any Rent out of it at his pleaſure. And. there- 
fore if a man that holdeth his land by Knights. Seryice: in” Cheif 
by his Will deviſe any' Rent Common, or :other' profit out of it ; 
this deviſe is good , and that albeit the Rent'or Profit doth amount 
to the value of the whole land ; as if one have 3 Acres of land worth 
35. by the year, and he deviſe 3 s.. Rent out: of it; this-js a. good 
deviſe of the whole Rent ; but in this caſe the Rent ſhall iſe out 
of two parts of theland, and a third part ſhall be'free and not char- 
ged with it , but he may charge 2 parts in 3 parts of ſuch land at his 
pleafure. And ſo alſo it is if a man have lands holden. by Knights 
Service, and not ix Capite , and other lands in Socage, he may charge 
two parts.of the Knights Serviee land , and all his Socage land at his 
pleaſure. And if a man have lands held in Socage , and no lands 
held ;» Capite , or by Knights Service, he may deviſe what Rent he 
will out of it. But a man cannot deviſe a Rent, Common , or any 
ſach like thing out of anothers mans Land that is none of his own, 
nor-out of that he hath not. And therefore if one deviſe 101. out 
of his Manor of Dale, when in truth he hath no ſuch Manor, this 


And. Rent, Gom- 
mon, Seignio- 


Ly or. the lie, 


Deviſe is void. If a Rent be granted to me for the life of 7; it Qccypane; 


ſeems I may not deviſe this Rent, but that the Terre-tenant ſhall 


hold it as an Occupant. 15. Where a man-is ſeized of a houſe in Deviſe ofhou+ 


Fee, and may deviſe the houſe it ſelf, there it. feems he may deviſe cs, doors, 


the doors, windows, wainſcot; or the like Incidents-of the houſe 
And- where a man may deviſe, the land it ſelf, it ſeems he may 
deviſe the trees or :graſs- growing: upon: the land, 2 zando licet id 
and majus , videtur & licere id quod- minus. But where the. land 
it ſelf is not deviſable, there ſuch things Incident or annexed to, 
or. 


glaſs, wain= 


{cot, 6c, 


A Teſtament. Capay; 
or growing, or being upon it,are not deviſable. And therefore the te- 
nant in Tail, for life,' or years of land may not deviſe the houſes, 
or windows, deors or wainſcot of houſes, or trees, or graſs being or. 
Deviſe ofa Browing thereupon, but this deviſe is void. 16. Where a man.P:k.ca. 
Ve. hatha Uſe that is not executed by the Statute of Uſes, but remains "* 
| _ at the Common-Law, he may deviſe it as he' may any other thing ; 
And therefore if one be poſſeſſed of a: Term of years, and grant 
it over to another to the uſe of the' Grantor, he may diſpoſe this uſe © 
by his Will, forit1s-in the nature of-a Chattel. But if a man have 
Deviſc of ſuch a Uſe'in joyntenancy he cannot: deviſe it. 17. All maner of Swim jr, Wl rok 
goods and goods and Chattels Real and Perſonal may be deviſed by Teſtament. to. «2 W- 
Chattels And therefore Leaſes for years of Lands, Grants for years of Rent, ''*" 
Common, or the like, Wardfhips of the bodies and Lands of Heirs of 
Tenants by tenure i Capite and by Knights Service, Cattel, as oxen 
ſheep; horſes; &c. gold, filver,” money, plate, houſhold-ſtuff, as 
beds, -pots, 'panns, platters, &*c. corn , wooll, and implements of 
husbandry maybe deviſed by Will ; and not onely thoſe a man hath 
at the time of the Deviſe, but:thoſe aman is to have or may have af- 
rerwards; And therefore it" is held'a man may give his corn that 
(hallgprow in'ſuch a ground the next year after his death, or the 
wooll or lambs his flock of ſheep hall yeild the next year after his 
death ; arid that theſe Deviſes are good ; but if inthis caſe there ſhall rl 
be no ſuch cort-growing in that ground;or any lambs or wooll ariſing 
out'of his flock that year, the Legacy is fruitleſs. And yet if the Te- 
ſttator-deviſe coT $20 quarters of corn; 'or 20: lambs, :andboth will 
that the ſame ſhall be paid out 'of his corn that (hall grow, or out 
of his flock the next year, and there be not ſo much corn, or not 
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ſo many lambs,or not any at all growing or ariſing, yet this is a good } 
Deviſe, and the-things muſt be paid. In like manerif-aman give 
to 1 $ a horſe, of a yoke of oxen,in this caſe,albeit the Teſtator have - 
neither horſe nor yoke of oxen, yet-the Deviſe is good and muſt be Ys 
performed, 18. Things in ation, 'as Debts, and the like, 'albeit FP 
they be not grantable by Deed in the life time of the party, yet are 

Deviſeof =they deviſable by Will. And therefore if the Teſtator doth by his 

Debes, and Will give any Debt due to him on an obligation,'or on a contraR, or 

on, »:v:1;. the like ; this Deviſe is' good. And the thing deviſed may be-had 

rics, andin Chus, the Teſtator may if he will make the Legatury Executor as I 

certainties. to that Debt, or if he do not, the Legatary may ſue the Executor in i 


the ſpiritual Court, or in ſome Court of equity, and thereby com- 
pel the Exccutor either to recover it himſelf, and ſo to pay it to the 
Legatary , or to give the Legatary power to ſue for and recover it 
himſelf in the Executors name. But if it be ſuch a cauſe of a&ton, 
asis altogether uncertain, as where a man may have an aQtion againlt 
another, for taking away his goods, or to compel him: to make an 
account , or the like ; this is ſuch a-cauſe of aRion as'is not Sir" 
n 
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A Teftament. "431 
And 'yet poſſibilities and incertaintiesare in divers caſes deviſable: 
And therefore if one have money to be paid him:on a Mortgage, 
he may deviſe this money when it comes; 'asif .FEnfeoff a ſtrayger 
of fand, uponcondition that if he do not/pay:me:20}; ſuch a day;that 
I may re-enter, in this.caſe I'may deviſe this 20 1. if it be-paid, and 


x, the deviſe is good, albeit it be madebefore the day of payment come. 


And if a man be. poſlefled of a Term of years , and deviſe all the 
reſidue of that Term 'of years that ſhall be to/come at the time of 
his death ; this deviſe is good, and yet-ſuch a:Grant by Dztd ipvoid. 
* But a'meer poſſibility}, and a thing altogether'iticertain is no'more 
deviſable by Will,then it is grantable by Deed.19.Emblements,e.the Deviſe of Emz 
corn that is ſoiwen and growing upon a mans ground ar the time of blements. 
his death ,” and' which himſelf thonild have reaped!if hohad lived to 

theharveſt (as inmoſt eifes he ſhall where hedorh! ſowe itl).arede- 

viſable. ' And thereforeif a man”have land: iwFeefimple, BteooTail, 

for life, or years , and ſowe it with corn ;'he-may (deviſe thecorn 

at his death to: whott he-pleaſe. And yevif: Leafſee for years'ſowe 


Grant; 


his land ſo little while before his Term expire; that it cannot be ripe 


before the en ofithe Term \,-and he dye, it ſeems he cannot deviſe 


| this corn, for-if he hadilived he could' not have reapediitafrer the 


end of the Term. 20. ' Obligations, Counterpanes of Leaſes, and 

ſuch-like things alſo are deviſable; but in this caſe the Deviſee can- ne; ve op. 
not ſte upon the obligation in- his own name, nor enter for.the.con- 1igations, 
dition broken upon 'the Leaſe if there be cariſe, but he may_cange), Countepanes 
give, ſell, ordeliver up the Obligation, or Counterpane to:the:Obli- 9 Ecaſes, Re. 
gor, or Leaſſee: And finally whatſoever ſhall'come to the Execu- 

tor after the death of the Teſtator in the right-of his Executorſbip, 

may be deviſed by the laſt Will and Teſtament of the. Teftator. 

21. The goods and Chattels that a man hath joyntly with another are Deviſe of rhe 
not devifable:And therefore if there be'twoJoyn-tenants'of goods or yo, Oe, 
Chattels, as where ſuch things are given-to-two,-or two:do-buy.luch ,ce with / 
things together, and one of them deviſe his part of. the things to.a another. 
ſtranger ; this deviſe is void. Inſomuch- that if 'inithis caſe the Te- 

ſtator make the other Joyn-tenant his Execntor,. the Will as to this 

is void, and he fhall-not be charged as Bxecator for thoſe goods, but 

"he ſhallhave them-altogether by right of Survivorſhip. ' 22. The Deviſe of the 
goods and Chatrels thara man hath/in canothers righr-are not devi- things a man 
fable ; and therefore an Executor or Adminiſtrator cannot deviſe the a yg "ag 
goods and Chattels he hath as Executor or Adminiſtrator , for ſuch Oe Ore 

a deviſe is void. | -Howbeit the Executor may-appoint an Executor 

of the gaods of the firſt Teftator, which the Adminiſtrator cannot do; 

And of the profits that do ariſe by the 800ds and” Chattels the Exe- 

cutor or Adminiſtrator hath during the rime of his Adminiſtration, 

he may make diſpoſition. The goods and Chartels belonging to Col- 

ledges, and Hoſpitals'may- not be deviſed by the Teſtaments oy Ie 
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< Maſters or governors thereof, nor the goods and Chattels belonging ».z .., 


to other Corporations: by the Mayors, Baylifts , or Heads thereof, Pot & 
* And the goods arid Chattels that: Churchwardens have in the right #7; 
Husband ang Of the Church are-not deyifable. * All the Chatrels Real that a man 7.5% 
wiſe, hath in the right of his wife by her means, and all the Obligations 
that are made to her alone before, or during the time of the Cover- 
Lure, and the chattels-real or perſonal that his wife hath as Executrix 
toany other , are not deviſable by the Teſtament of the husband. 
But all the.Chattels perſonal that a man hath by his wife which ſhe 
hathiin her own right , 'and the Debts dueupon Obligations made to 
the husband and wife both during the Coverture, are deviſable by the 
Deviſz oc Teſtament of the husband. 23. Such things as are annexed, and in- 
things tha Cident to a Freehold or inheritance, ſo that it cannot be ſevered from 
are incident -it by him that hath the property of. them, as wainſcot ; and glaſs f:* | 
and annexed tg houſes, and the like;iare not deviſable, but in ſuch caſes where the {7 I... 
RD oricr thing it ſelf to which/it is annexed is deviſable. 24. The goods i 
a and Chattels that are another mans, are not deviſable, and therefore __ 
DeviſeoF if a man give another mans horſe, it isa, void Deviſe. So1f one tm, 


o 
_ 


things thar deviſe the things that by ſpecialcuſtom of ſome places, as the Heir Li uh; 
are not the 'Looms: dobelong tothe Heir ; this- Deviſe-is void ; forit is not de- ti. 
D-vilors, or yiſable from him-< ,25.- If a Biſhop have.a Ward belonging to his 
unto kis Exe. Biſhoprick fallen , he:may deviſe.it;;} but if a Church of his become 71.» k 
cutor. , Voidinhis life time, her-cannot deviſe.the Preſentation. If a Parſon 
291 - of x Charch have the Advowſon in Fee, and he deviſe that his Ex- 
Þ.- 2.2 ecuitors two or three of them ſhall preſent at the next Avoydance ; 
0 a Chucct, Ehisisa: good Deviſe. 26, All theſe things before that are deviſa- 5. gn 
' ble, when they are deviſed muſt be named, and deviſed either by their ;:; 
Miſtake or ex, Proper name, or otherwiſe deſcribed by ſome other matter whereby 
rorin the the minde of the Teſtator may be known and diſcerned; for if he erre 
thing deviſed..and miſtake in-the name or ſubſtance of. the. thing deviſed, or it be 
; fo incertainly;deviſed-and. deſcribed that it cannot be-perceived what 
he intendeth, the: Deviſe is void. And therefore if one deviſe a 
piece of ground by the name of a AZeſ#age, except it be ſo called, the 
Deviſe .is void. : And yet by the deviſe of the uſe, profit , or oc- ct 
cupation of land; the. land. ir ſelf is well deviſed ; ;and by the Deviſe 
of land it ſelf, the reverſion. thereof may be deviſed, , But if one 
intending; to deviſe a horſe ,, doth deviſe an ox.: or meaning. to give 
gold, dothgive apparel; theſe Legacies are void, unleſs his meaning 
may appear by ſome circumſtance to be otherwiſe; as if a man have 
but one horſe, and he be, called + £r4ndel , and he deviſe his horſe 
- Bucephal ; this Legacy is: good: enough.-- And if a man give all-his 
- money in ſucha: Cheſt;when in truth there is no money in that Cheſt, 
or. give-to another the 101, which 71S doth owe him , when 1n 
truth 7 $ doth riot owe any ſuch money ;- this. Deviſe is void. 
- And yet if the Deviſe be thus, viz, I give to {4 B 10h. ol 
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EF; Teſtament. 


1 will that the fame be paid of the money I: have in ſuch 


a Chelt, or of the money which ſach a man doth owe me; 


in 


this caſe the deviſe is good, albeit there be.not any money in the. 
Cheſt or owing : And if one give. 10 1. remaining in ſach a Cheſt, 
whereas in truth there is but.5-1. in the Cheſt ; in this caſe the 
Legacy is good for the 5 |. But error and miſtake in the quantity 
and quality of the thing deviſed, when the ſame for the ſubſtance of 
it is certain ,-doth not hurt : And therefore, if the Teſtator- mean- 
ing to give the fourth: part- of his goods, give the one half; or 
meaning to give but 50ol.. give 1001, or:e'converſo., meaning ta 
give a greater, doth givea leſs quantity or ſum ; _inthefe caſes, the 
Legacy is good, and the Legatary ſhall have as much as the Teſtator 


did mean. If a man givehis white horſe, when in-truth he hath 


but one horſe and that is black ; this is a: :good deviſe of this 
wis.put. horſe : And if the thing deviſed be under fach. general words that Tncertainty in 


the minde of the Teſtator cannot be known þy-it , the: deviſe i 
void: and therefore, if the Teſtator ſay, I do bequeath ſamething, 
or I bequeath a ſubſtance, or 'I bequeath a body, or I bequeath, 


Or 


the like 3 theſe deviſes. are void for incertainty : So if he fay, 1 
do give lands, or I do give -goods ; theſe deviſes are void': And 
yetif the Teſtator give. a horſe, an ox; a. gold chain, or. the like, 
indefinitely; in theſe caſes, the deviſe is good, albeit he have-no ſuch | 
thing. - But. if one deviſe thus, I give lead, money, wheat, oyl, or 
thelike; and fay, not how much or what quantity ;- this. Legacy 
is void for incertainty , or at leaſt the Executor may deliver what 
quantity thereof he will, and this ſhall ſatisfie the Legacy. 9. - Ag Seventhly, in 


rouching the. terms of a deviſe; it muſt. be known, That if one d 
viſe any thing to wicked ends or upon wicked conditions, as to the 
end, that the Deviſee ſhall kill a man, or becauſe he hath killed a 
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man , or the. like ; -theſe deviſes are void in like maner as it ends of the 
is when the cauſe or motive is falſe ; as becauſe one is my Conlin, deviſe. 

or hath lent me money, I deviſe to him 20. and he is not my 
Couſin, or did not lend me money ; theſe deviſes are void. And 
as touching the reſt of the properties of a good deviſe, ſee them be- 
fore in the properties of a good Teſtament: And here by the way, 
be adviſed if thou haſt land to ſettle, rather to do-it by ac executed 
by advice of learned Counſel in thy life and health-time , and 
therein adde ſuch conditions and proviſoes of revocation and 0- 
therwiſe as thou wilt; or if thou wilt do it by Will, then do it 
in thy perfe& memory and. by learned advice ; Let the Will be.in- 
dented and of two parts, and leave one part with a friend that it be 
not ſuppreſſed after thy death ; Let there be credible Witnefles to 
the publication thereof, and let their names be ſubſcribed to it ; Let 
the whole Will be written with one hand, and in one piece of paper 


or parchment for fear of alteration, - addition, or diminution : 


w 


Let 
the 
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34 | A Teſtament: 
- the hand and ſeal of "the Deviſor be ſet to it : And if it be in ſe- 
veral parts, let his hand and feal and the hands of the Witneſſes 
be to every part : If there be any raſfing or enter-lining, let there be 
a Memorandnmof'it.' And if thoumake any revocation of thy Will, 
doit by good adviſe and by writing ; Fox audita perit, Literaſcripta 
manet. © fed OS IAVE< = LY | 
$. Th: Expo- Thegeneral rules for the Expoſition of Wills are theſe, That they 
fition of Te- muſt have a fovorable and benign interpretation ; and as near to = 
p39 me che mindeand-intemvf the Teſtator as maybe: and yer ſo with- 
ro gs 7.1 all, as'his intent" may ſtand withthe-ralesof Law, and be not re- 
be canf.ued pugnant thereunto; It is faid to- be therefore 'a maxime of Law, ® 
and taken, Onod ultima voluntas teftatorss perimplenda-eſt ſecundum veran in- 
Deviſces of zentiower ſums, according to thele Verſes :.. "PH | 
Enf,inre-., © 5, - SA gs ſervant ſider, ſupreme voluntes 
ſpe& of the © © 2 at frarrgue jueoer Par ere neceſſe eſt COS 
perſon thar is Tf a Deviſe be"mallle of land to'7-S, and the heirs males of his Mmoite 
ro rake by the body ; 'by this Deviſe'the ſons and not the daughters of 7 S (hall ith, 
wneugh, way have the land. And if a Deviſe be made of landto 7 S, and the heirs {4 
and how he Females of his body; by this Deviſe the daughters and not the 


Ojet 


ſhall ſo take ſons of --'8 ſhall have-theland.” [And yet it hath been ſaid in theſe - ® 
by.che Deviſe. eaſes, thatif inthe firſt caſe, the Devilee have ifl1e a daughter, who 56 


hath ifſtie a ſon; or-in-the laft caſe; hath iſe a ſon who hath: iſle a 

daughter,that this ſon and daugtiter (ball take by this Deviſe in theſe 

caſes ; but ic ſeemes the Law is otherwiſe, EE 
Grant, © If a Deviſe be made of land to 7'S and his heirs males , by this 75% 
Deviſe 7 Shath an eſtate Tail; but otherwiſe ir is of ſach a limita- 
tionby Deed ; for if one-by Deed give land to another and his heirs 
males; by this the Donee hath a Fee-fimple, and his heirs general 
ſhall have it. Df eo prEen Set = oY WEED: 

If aDeviſe be of land'to.7 S, and to the eldeſt heirs females: of (925 

his body; by this Deviſe all his daughters and not one of them one- 
ly ſhall-take it: Soif one-Udeviſe Gavelkind-land co a man and his. dh 
eldeſt heirs ; this dotkinot- alter the cuſtom , bue by this all the ſons 
ſhall-rake, _ 913 | 

Tf-z man deviſe his land to- his wife for life, the remainder to Fits 2% 
his ſon and the heirs males of his -body engendred, and for de- 
fault of ſuch ie the remainder to his next heir male, and the heirs 
males of: the body of- that heir male, and after his ſon dic with- 
out iffie (living his-wife )- and the Deviſor hath' iſue a daughter 
who hath iflue a ſon; in this caſe and by. this Deviſe it ſeems 
- A and not her fon ſhall have the land and that in Fee- 

If a man deviſe his land to his wife for life, and after to his own Tins. Wl + 
right heirs males, and he hath ifſue three daughters, and after his cu» WW 
death one of _ them hath a fon ;; in this caſe, and by this g's 
= | | the. 
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the next collateral heir. male of the Deviſor,, s and not! the fog: of the 
daughter ſhall haye-the land, '-; _ 

If a man have iſſue two ſons and a es and deviſe hisland 
to-his;wife for ten years, the! retmainder th his yonger, ſon; and; his 
heirs; and if either of the ſaid two:ſons:die without iflue of their 
bodies, the remainder to the daughter and-her heirs, and the yong+ 
exſon die in'the_life- time of the father, and; after the father die ; 
in this caſe and by this Deviſe the daughter hath a good remainger; 
__ ofa theeldex-fon hath firſban eltate Bpiladyhe: intons of Uhe 

evuor: 

If. a man deviſe ſome. land-to br” his eldeſt Suokicr, _ hee heies, 
andif {he die without ifſue; to T_his-yongeſt daughter and her. heirs, 
and if (hedie withip 16 years; that A ſhallihaveher; pactito herand 
her heirs,” andif- 4marry ſuch; a.one;: that: 7-ſhaY. have-her-part to 
her and-herheirs; and if 7 die havingoo'ifine; that all her part ſhall 
goto and E his Neeces ; . and if- 4:dielwithour iflie, that 7 ſhall 
have her part to her and her heirs; and T after the 16 years, doth dis 
without:ifſue ;-in this caſe theNeeces /and-E,/and- not hallhave 
her part that is dead. 

If land be deviſedto. 4 for life, the reminder to; a Dink fonlife, 


the, remainder;to-7 S-in Fee; by this Deviſe he in: the remainder in 


Fee, ſhall take preſently-after: be firſteſtatefor life ended; and ifithe 
Deviſe be;1t@;a;Monk for: life, CERES: $0.7 $ iN Fee 3 -by this 
I $-ſhall take preſently; - /-!, { ooels; 

{Tf-a, man deviſe his land to 2: woman; and; her; brother, and: the 
haixeof either 'of their two-bodies;i and for default of -iflue of the aid 
woman and her. brother , the remainder :to- the ;right- heirs 
of the Deviſor,; and, after. the; death (of the -Deviſor,, the bro- 
ther. dieth without iue;;and the ſiſter -hath iſſue} and. dich; .in'this 
rd dl by:this deviſe:, heriflac: ſhall havea moiry andnomore of 
the lan 

If one -deviſe- two: parts. of- kis-Land to his; four- yonger ſons 
in Tail, and+that+if' the: Infant: in. the womb! of ilns' wife bea. ſon, 
that he ſhall have: the; fifthopart-as, co-heir withithe:four;, and if 
his five ſons die: withauts iſe; that the. two' parts {hall--revert, 
and then-the -devifor 'dieth,, and after a: ſon-is -born, and afterhe 
and three of the_otker ſons die; in- this caſe and by this deviſe, 
the-Infant ſhall not take any thing , becauſe he1s uncapable, and the 
two parts ſhall not; revert to the: ba unit the five” ſons be dead 
without iſſue, '_ 

If one- deviſe the: Maier; of Dale to: the: eldeſt Ga of 1S:in 


. Fee, and the Manor of Sale to 1 D forlife, the remainder to fick 
. of the children of 7SF, as ſhall be then living, and.ſhall-have the 


Manor of Dale; and the eldeſt ſon of- 7.8, after. the 'Teſtators 
dearh doth ſell the Manor-of 'Dale,, and: after 1D dicth-4 4 on 
Ef 2 TRnzsS 
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4 Teſtament: 
this caſe and by this deviſe none of the children of 7.5 ſhall have 
the Manor of Dale, but it (ball go to the heirs of the de- 
PURE Re EE 

IF one deviſe his land'to the children of 7 $, by this deviſe the 
children that 7 S hath at the time of thedeviſe , or at the moſt the 
children that 7 S hath” at” the time of the death of the TeRtator, 
and 'not any of them "that ſhall be born after his death , ſhall 
taklg;i$6521 7 03/4 8772 5:27 97 BR | 


If one have twodaughtets by divers women,and deviſca moyety 0f-nye 342 


his land to his wife for ſeven years, and that the elder daughter 
(hall-enterints the other:moyety at her day of marriage, and if his 
wife be- wich childe of a danghter., that then ſhe ſhall have an equal 
portioni with the" other ſiſter, and: the deviſor dyeth, and the wife 
dothienterand hath not a'davghter, and then the elder daughter doth 
take a hasband,, and enters'\upon a moyety , the yonger daughter 
dies: without iflue, and .the ſeven years expire ; in- this caſe and 
by this deviſe, the collateral heir of the yonger daughter ſhall have 
the moyety of the whole;and not the moyety of a moyety onely and 
that by deſcent: POOP F330 PETROL 


If a man have iflie BC-and D fons, and he deviſe his land CarlB.y 
to D his ſon, the remainder proximo de ſangnine, or to the next. 


of blood of the Teſtator ; in this caſe and by this deviſe B ſhall take 
after. the death of:D, as-the' next-of blood. In like' maner, 'if the: 
Teſtator have four daighters, and he deviſe his land to-the yongelt 
in'Tail',: the remainder to'the next' of blood ; by. this deviſe the 
eldeſt daughter and not all the reſt ſhall have the land: And if the 
Teſtator have iſſue B his elder ſon- and C his yonger ſon, and B 
have iſſue D his ſon, and F'is attainted and dyeth, and the Teſta- 
ror devifeth his'land to 7 Sfor life, the remainder to thenext of blood 
of 'the' Teſtator.; by -this: deviſe-D'and -not C ſhall have the 


_ land. | | | 
If a man have iſſue B and C ſons, and D a daughter, and'de- 5.0 


viſe his land to C for life, andafter that it ſhall remain to the next 
of blood'to his children, to the next heirs of the blood of his children, 
and {dyeth, and B'dyeth withour iflue, and'D hath iffae a daughter ; 
m' this caſe and'by this: deviſe; the heirs of 4 ſhall not take, but 
the next of blood to the children of 4, which is the daughter of D, 
and his children themſelves are excluded, and'if the ſons have any 
iſſues living, thay ſhall take with her by this deviſe. | 


%. 


If the Teltator have iflue by 4 his firſt wife, three daughters, adjudge 


7oan, Elizabeth, and Ante ;; and by Bhis ſecond wife, 4lice and El:- 


zabeth ; and'by C his third wife, 7/il;am a fon,' and three daugh- >. * 


ters, Mary, Katherine, 'and Fohan.; and he deviſe his land to Johan 


his yongelt daughter for life, paying 13 s. 4d. to the ſon, and after 
her death to the ſon andthe heirs of his. body, 'and after his death 


with- 


Fi! 


St a 9 


|B.K. 
« 28. [48, 


Fitz, Deviſe 
Co perk. SCH. 
509, 


621: the Ex- 


roli-ion of 
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od 
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A Teſtament. 


without iflue to E/;zabeth the daughter of the ſecond wife, and I14- 
7) the daughter of the third wife for their lives ; the remainder (in 
Latin) to the next of the blood of the Deviſor for ever, and the elder 


2oan hath iſſue 7 P, and dyeth, the ſon dyeth without jflue ; the 


yonger 7oar hath ifſue and dyeth, Z1:;zab«h of the firſt wife hath | 
iſſue and dyeth ; Anne dyeth having iflue, Alice dyeth without iſſue, 
Mary and Elizabeth born of the ſecond wife dye without iffae, ' 
Katherine dyeth withont iſſue ; in this caſe and by this deviſe the ſon 
and heir of theelder daughter after the death of the: ſon without 
iſſue, and of Elizabeth and Mary, and not all or any of the children 
or their children, ſhall have the Land, becauſe pro.ximo in Latin doth 
devote a perſon certain ; and there be expreſs Deviſes to others: But 
if in this caſe the remainder be limited in general to the next of blood | 
withont any other matter, all the daughters perhaps may have it as 
Joynt- tenants. * | ES 
If a man have two ſons and a daughter which hath two daughters, 


_ and he deviſe his land to a ſtranger for life, the remainder to his ſe- 


cond ſon for life, the remainder in Fee to the next of blood to his ſon; 
in this caſe, if the eldeſt ſon dye without iflue, the daughter: and her 
danghters (hall have the land. an HE OR . 


fame words in a Will, and morealſo; for.a Will is always morefa« ,ccp-& 5 ce 
yorably interpreted then a Deed ; and therefore if a man deviſe the thing deviſed. 


ing, uſe, .or occupation of land ;- by this Deviſe the. land it. ſelF. 15 
7 as crack Has Sn Tg 

Tf a man deviſe thus, I give all my Lands to 7S,; or I giveall my 
Tenements to 78, orT give all my Lands and Tenements to 17S ; by 
this Deviſe is given, and 7 $ (hall have not onely all the Lands where- 
of the Deviſor is ſole {eized,but alſo all the Lands whereof he is ſeized: 
in common or coparcinery, with another,and not onely the Lands he 


hath, in poſſeſſion, bur alſo the Lands he hath 1n Reverſion of any, ,E- 


ſtate in Fee-ſimple ; but by this Deviſe regularly, Leaſes for years of 
Lands will paſs. | | | Zi 
If a man deviſe thus, I give all my land in poſſeſſion onely ; .by 
this Deviſe there 5 given the Lands he hath'in Poſſeſſion onely, and 
none of the Lands he hath in Reverſion.. oo, 
. If a manbe ſeized of Land in Fee-ſimple in Dale; and deviſe thus, 
Igiveall my Lands in Dale to 7 S, and after the Will, made and pub- 
lithed, he doth purchaſe other Lands in Dale and dyeth ; in this caſe 
and dy this deviſe 7 $ ſhall not have the new purchaſedlands :*and.in 
this caſe it hath been held further, That if the Teltacor do by word 
of mouth after the purchaſe of the ſame Lands declare himſelf 
to be minded that 7 S ſhall have the ſame new purchaſed Lands 


755.3781. alfo by this Deviſe, that notwithſtanding 7 ſhall not have them 


BY 

7 

©) .*\,BLVCKEOCE 
Veriag Parg a: 
cov 


by this Deviſe : * And yet it hath been adjulged, Thar if in this 
OO? | Ef; ns ee Be pda 


Whatſoever will paſs by any words in a Deed, will piſs by the .. condly, in 


CS RE le DE TIS - _—_ 


Lands; for a new ' publication of the Will in theſe caſes will make 
the Land to paſs. Bat if a man deviſe the Manor of Dale, and at 
the time of the deviſe he hath it nor, or deviſe his Lands in Dale, 
and at the time of the devife he hath no Lands there, and afterwards 


bk he doth purchaſe the Manor of Dale, or Lands in Dale; by this de- 

"LON 6 ©: 11 viſe, and inthiscaſe, the Manor and: rhe new purchaſed Lands will 

nk cet paſs ; for in this caſe it ſhall be intended he meant to purchaſe it. And 5 ter, | 
[iſ l q yet the Statute enabling a man to. deviſe Lands, faith, Azy perſon ha- 

ue ft wing, &c. Coo. 3.30. 


WH LU? If one have an ancient Tenement, and Lands belonging to it, and Ef rr 


baker Hill, * 


was 4 3 then purchaſe more Linds,and occupy them altogether with the Te. 2-555.” 
S 


Mi IMNA nement many years, and being all thus in his occupation, he doth 
\OUNLIE make a deviſe after this maner, I give my _Tenement in Dale, and 
ORALUELES all my Lands belonging to 1t now in my occupation, to 7 S, by this. 


deviſe 7 $ (hall have the ancient Land onely, and none of the new 
purchaſed Land; bur if there be no ancient Land belonging to the 
Tenement, but new parchaſed Land onely, there perhaps it -may be 
q. otherwiſe ; for in this caſe the words cannot elfe be ſatisfied. As in 
Wh caſe where a man hath ſome Lands in Fee-ſimple, and other Lands 
for years onely in Dale, ard he deviſe all his Lands and Tenements 
in Dale; by this deviſe the Lands he hath for years doth not paſs; 


I) butif he have no other Lands in Dale but theſe Lands ; in this caſe 
Week b ft perhaps this Land will paſs. 

\ IAF If one have a moyety of Latids in £ſex, and a moyety of Lands in To Meri 
Wl | POEILY; Kent, and he devife thus, I give my moyeties, and all my other Lands © 
10; | in Kent to 71S, it ſeems by this deviſe the moyeties in both Counties 
/th | | if do pats, and that 7 F ſhall have both the moyeties. 
Wi 7 RTE D © Tf a man be ſeized in Fee,in poſſeſſion of the moyety of a Farm cal- ric. 1 
WH ted the Farm of C, and of the Reverſion in Fee of the other moyety, Snap 
Wo | ; [11 .\8 expecant on a leaſe made to 4-and B for their lives, and he make his * 


Will thus, I will that my wife (hall have all my living which I now 
It | occupy, until.my fon come to 21 years of age, and. they I. will have 
lf | her.haye the thirds of all my Living, and that my fon ſhall have 
Wor a all my Fart of C to him and his Heirs; by-this deviſe if. 
and B dye before the. Heir be 21 years of age, che wife ſhall have 
the _ of the whole Farm, and not of the moyety in poſſeflion 
onely. | Fs, EE 
| If a man be ſeized of Land ina Village, and in two Hamlets of the vert 
!| fame Village, and he deviſe all his Lands in that Village, and in one 
of the Hamlets ; by this deviſe none of his Land in the other Hamler 
VF doth paſs. | | | : 
elf If a man make his Will the firſt day of AZay, and thereby give the 71% 
WE _ | * Manor 


1 A Teſtament. Cap.1z, 
| i caſe one come to the Deviſor to buy his new purchaſed Land, and he 
"0 fay nay but 7 $ ſhall have ir as the reſt, that this is a new publication 
9h 08 of the Will,and that 7 S by this deviſe (hall have theſe new purchaſed 
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Cap.23. A Teſtament. 


Manor of Dale, to onein Fee, and the tenth of Jay one of the Te- 
nancieseſcheat, and the 20 of 2ay the Deviſor dyeth ; 1n this caſe 
and by this deviſe, ic ſeems the Deviſee ſhall have the Tenancy that 
dotheſchear. | | 


RAR. 133» 


ki. x, Heirs, orto T7 Fs inFee, or to 7S inFee-{imple, or to 1 S for ever, of the cttate 
rxte.4;. OCrtO T1 S Habendum fibi & ſur, orto IS and his Aſtigns for ever ; 3nd rinue char 


(00. ſuper 


439 


TOPS If one deviſe his Land thus, T give my Land in Daleto I $ andhis 3+ In reſpe& 


ur of thus, I give my Land to 7 S, to give, ſell, or do therewith at his ** deviſed. 


# 


3a Pleaſure $' by all theſe, and ſuch like deviſes, 'a Fee-fimple Eſtate is 

43-19% made of the thing deviſed, and 7S ſhall have the ſame to him and 
his Heirs for ever. But if Land be granted by Deed after this maner, 
TS by this grant in all theſe caſes, except onely in the firlt caſe, hath 

+ r:verie Onely an Eſtate for Life. * And if a man deviſe his Land to /S, and 

fay not howlong,nor for what time,by this deviſe 7'S hath an Eſtate 
for life onely in the Land. pKT 

C40, faper If a man deviſe his Land to 7 $ and his Aſſigns, without ſaying 


Lirt, 9, erK. 


«4.7.2;  ( Forever] it is ſaid by ſome, that by this devife 7 hath onely an 


Nev Ter.us of 


«Lic Bltate for Life; .* But the contrary is affirmed elſewhere, and that it 


"7:1: 18a Feeeſimple. | 
won If one deviſe his Land to his wife, to diſpoſe thereof at her will and 
©.4., Pleaſure, and ro give it to one of her ſons; in this caſe, and by this 
ww deviſe, ſhe hacha Fee-fimple, but it is qualified, for ſhe muſt convey 
it to one of her children, and cannot convey it to another. 
_ If onedeviſe his Landto 7 S, paying ro 1. and uſe no other words, 
by this deviſe the Deviſee hath'the Fee-fimple-of the Land; albeit the 
»ipdge TO |. be not the hundredth part of the worth of the Land, * And yet 
G3, © if onedeviſehis Landto 7 F for his life, paying 10 1. by this deviſe 
7 $ (hall have an eſtate for life -onely, 
If one deviſe Land of the value of 501. per annum to I $ far life, 
the remainder to 7D paying 40.1. to:F7 ; by this deviſe 7 D (hall have 
the Fee-ſimple of the- remainder upon condition. = 
zi. c. If one have two ſons, and he deviſe his Land firſt to his wife, and 
vas, then he ſaith thus: In like maner, I will thar my fon «ſhall have it 
after my wives death; and if my wife dye before my ſon B, then that 
my ſon A (hall payto 3B 3 l.by the year during the life of B, and 
alſo " I.tow $; by this deviſe A ſhall have the Fee-ſimple of this 
Land. by | | 
cv. If one deviſe his Land thus, T will my Land to my fon z7, for his 
«= vs fe, and after his death to my ſon T7, and if my ſon Y purchaſe 
' Land as good as that Land for my ſon T, then that my ſon 7 ſhall 
ſell the Land deviſed to my ſon T as his own; and I will chat-my ion 
7 (hall pay to his Siſters 10 /. by 20 5a'year ; in this caſe, and by this 
deviſe hath a Fee-ſimple ; for power to ſell giveth by implication 
an Eſtate in Fee-ſimple, and it is paying alſo, &c. 
If one deviſe Land to his wife and = Heirs,and if the Heir put her 
Ft 4 ot 


bee>iimple, 


Decd. 


A Teſtament. Cap. 
out that ſhe ſhall have other Land : by this Deviſe ſhe hath the Fee- Path.ny Ju, 
fimple of the firſt Land, and is not abridged by the latter words. aw 
 Tfone deviſe his Land thus, I give Whiteacre to my eldeſt ſon and 7's 30. 
his Heirs for his part : Item, Blackacre to my yongeſt ſon forhis 
part; by this deviſe the yonger ſon ſhall have the Fee-ſimple of Black- 
acre: So, if I give Whiteacre to IS, Item, Blackacre to I S and his 

| Heirs; by this deviſe I S. {hall- have the Fee-ſimple of Whiteacre 
"ulle- 7: 

Tf one give Land to his wife forlife, the remainder to his ſon and rek.c.x 
the Heirs males of his Body, and for want of ſuch iflue, the remain- ** 
derto the next Heir male of the Donor and the Heirs males of his 
body ; it feems by this deviſe, that the next Heir male of the ſon hath 
a Fee-{imple. - 

If _one deviſe his Land thi: I give my Land in Dale to TS, and to Linu: 
his, or [ to the] Heirs males, or Heirs females of his body, ['or of his 
body begotten] or to I S and his ifſues male; or his iffuesfemale ; 
or to I'S and the Heirs males of his body begotten on A£F;.or to I'S 
and E his wife, and the Heirs males, or Heirs females of their two 
bodies begotten ; or to IS and his Heirs, if he ſhall have any Heirs 
of: his body, elfe that the Land (hall revert ; or toT Sand his Heirs 
if he have any iflue of his body ; orto 1 $ and the right Heirs males - 
of his body ; or'to I Sand his Heirs provided that if he dye without 
Heirs of_his body, that the. Land ſhall revert ; by all theſe and fach 
like deviſes an Eſtate Tail is made of the thing deviſed, and L S the 

' Deviſee,thall have theſame accordingly. 
fond deviſe his Land thus;I give my Land'iin Dale to I Sor \ſemini phat 
ſo ; by this deviſe TS hath an Eſtate Tail : But if he ſay, I give my Gf 
Land in Daleto 15 & ſanguizvo #0 : it is faid by this deviſe I S hath 
the Fee-ſimple of the Ta6d If one deviſe his Land to IS & exitibrs, 
vel prolibus de corpore ſuo ; by this deviſe if I'S haveno children at 
the time, it ſeems he hath an Eſtate Tail; but by ſuch a- limitation £4 
deed is made onely an Eſtate for life. If one deviſe his Land chus, T 
give my Land in Dale to I'S forlife, the remainder to 1D and-E 
* his wife and their children.;_ or to I'D and E his wife and their men- 
children ; or to I'D and E his wife and their iflites : : by theſe deviſes 
if the hnsband-and wife have no children-at the time of the deviſe, is 
created an Eſtate Tail; andif they have any children at the time of 
the deviſe, then hereby i is created an Eſtate for all their lives onely in - 
Joynt-tenancy. .And if Land be deviſed to A for life,the remainder to - 
B, and the Heirs of his body; the remainderto I'S and his wife, and 
afrerto their children ; ; by this-deviſe I'S and his wife have. Eſtates for 
' their lives onely, and cheir children after ther Eſtates for their lives 
joyntly : And albeit they have no children at the time, yet every 
childe they ſhall have after, may take by way of remainder, And ſo 
alfo it ſeems is the Lay upon ſuch a limitation by Deed, - ic 
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Cap.23. 4 Teſtament. 
Lice, zz. TIF Lands be deviſed to 7S, and his Heirs males, or his Heirs 


{5.7 females, without ſaying [of his body; ] by this deviſe 7 $ hath 
an Eſtate Tail. But if fach a limitation be by Deed, it is a Fee- 
ſimple. 

kJ If one have two ſons, and deviſe Whiteacre to his eldeſt ſon and 

«uct his Heirs, and Blackacre to his yongeſt ſon and his Heirs, and if 
either of them dye without iſſe, then that the other ſhall be his 
road, by this deviſe either of them hath an Eſtate Tail, and no Fee- 
imple. 


d.4;. 1f onehaveLandin Kent in/S andT, and have one male childe 
als and a daughter, and his brother hath three children, ZB, C, and D, and 
he deviſe his Land thns; rem, I give my Land in Kent to my male 
childe and his Heirs, and if he dye without heirs of his body, that 
theLandin 77 ſhall goto Band his heirs, 7rew, I will my Land 
nSto C and his Heirs, and my Land inT, to D and his heirs ; 
in this caſe, and by this deviſe,. the male childe of the Deviſor hath 
an Eſtate Tail in all-the Lands, and after his death without heirs, it 
ſhall remain according to the Will; So that if one deviſe his Land to 
his eldelt ſon and his heirs, and if he dye without Heirs of his body, 
that it ſhall remain to his yongeſt ſon and his heirs ; by this deviſe, 


the eldeſt ſon hath an Eſtate Tail, and the yongeſt fon the Fee- | 


ſimple. : 

ca.2 If one deviſe hisland to his fon 37, and if he marry and have any 
ifſae male begotten of the body of his wife, then that iflue to have ir ; 
and if he have no ifſie male, then to others in remainder ; by this de- 
viſe, it ſeems 37 hath an Eſtate Tail to him and the iſſues male begot- 
ten on the body of his wife, 

"= If one deviſe Whiteacreto 7 S and the Heirs of his body, and then 

9.206: after ſzith thus, and I will that 7 D ſhall have Blackacre in the ſame 


| maner that IS hath Whiteacre ; by this deviſe. 7 D hath an Eſtate 
'76, 0 £132, Tall 1n Blackacre as I Shath in Whiteacre. Et ſic de fimzilibuus, * And 


if one deviſe Whiteacre.to IS, and then fay ; tems, Blackacre to 
I S and the heirs of his body ; by this deviſe he hath an Eſtate Tail in 
both Acres. | 


IN IF onedeviſe his land to his wife for years, the remainder to his 


yonger-ſon and his heirs, and if either of his two ſons dye withouc 
iſſue, &c. that it ſhall remain to his daughter and her heirs, and 
the yonger ſon dyein the life time of the father, and after the fa- 
ther dyeth ; it ſeemeth by this deviſe the elder ſonfſhall have the land 
1n Tail, | | 
«a, 75, If one deviſehis land to his wife for life, and after to his ſon, 
7 1wntrs And if his ſon dye without iſſue, having no ſon [* or having no 
* male] then that it ſhall go to another; | by this deviſe the 
ſon hath an Eſtate Tail to him and. the Heirs Males of his 


body. 
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Tf Landsbegiven to a man and woman unmarryed and the Heirs £5 


Lite, 29 16, 


of their two Bodies, or to the husband of A, and wife of B, and *":. 
the Heirs of their two Bodies; by theſe Deviſes are made Eſtates in 


Tail. 


If a man deviſe Whiteacre to his three brothers, and Blackacre to vx. ;;; 
Chis brother, ſo as he pay 10. to 7 S, and otherwiſe that ir ſhall re- 
main to the houſe, provided that the ſame Lands be not ſold, but go 
unto the next of name and blood thar are males,if it may be it ſeems 
chart by this deviſe C hath an Eſtate Tailin Blackacre, and that if he 
dye without Iſſue, it ſhall go to three other brothers and their Heirs 
males in Tail one after another : and that Whiteacre alſo is ſo entail. 
cd in every of their parts. For the words [ (hall remain to the houſe ] 
ſhall beconſtrued to the moſt worthy of the Family, and the words 
[ that are males] (hall be conſtrued in the future Tenſe. 

If Land be deviſed to 7 and the Heirs of his Body, and that if ,4,uy. 
he dye, that it (hall remain to 7D, by this Deviſe 7 S hath an Eſtate z.;., 
Tail, and the latter words do not qualifie the former, but 7 D muſt ***": 
any his death without Heirs of his Body before he ſhall have the 
Land. | 

If Land be deviſed to 7 $ and the Heirs males of his Body, and if it 21: 
happen that hedye without Heir of his Body, that it ſhall go to F 
and his Heirs ; by this Deviſe IS hath an Eſtate to him and the 
Heirs males of his Body, and the ſubſequent words do not alter nor 
enlarge the Eſtate. 

If Land bedeviſedto 7 $S and © his wife and to the Heirs of the co». ty: 
body of the Survivor of them ; by this Deviſe the Survivor ſhall have ns 
a general Eſtate Tail. 

If Land be deviſed to 7 F and the Heirs he ſhall have by 4 his cw: 
wife ; by this Deviſe 7 F hath a Fee-tail, and not a Fee-ſimple as he © 
hath in caſe of ſuch a limitation by deed. g | 

If Land be deviſed to 7 Sand to the Heirs of the Body of ſuch 3 c., cr 
woman ; by this Deviſe 7 $ hath an Eſtate Tail, and begotten,ſhall be **** 
intended begotten by him. | | 

If one deviſe Land to his Son and his Heirs, and that if his Son +44" 
die within the age of 21 years or without Ifſue,that the Land ſhall re- ice: 
main over : and the Son dyeth within age having Iſſue; in this caſe and 
by this Neviſe the ſon hath an Eſtate Tail, and [or] in this place 
{hallbe taken for [and] 

If Land be deviſed to a man and his wife, and to one Heir of their c.cupr 
body, and the Heir of the body of that Heir ; by this Deviſean Eſtate ©" 
Tail is made in a Willas well as in a Deed. © 

If a man deviſe his Land thus, T give White acre to A my fon #51" 
and his Heirs, Blackacre to B my fon and his Heirs, and Green- 

acre to C my ſon and his Heirs, provided that if all my ſaid ſons 
die without iſſue of their Bodies, that then all my ſaid Lands ſhall 
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«.9.ns, If one deviſe his land thus, I give my landin Daleto TS, andif yl j 


Cip.23- A Teftament. 443 


go to 27 my wife and her Heirs; by this Deviſe they have all of 
them eſtates in Tail of their land, and as it ſeems croſs remainders (Ri 
to either of them of the land of each other. oY 


he dye without ifſue male of his body, then that it ſhall remain over 
to 1D; by this Deviſe 7 $ hath an eſtate Tail. 
tir, Bro, TF a man hath ifſue three ſons, and deviſe his land thus, viz. one 


St. 4 J» 


i». 9 Part to two of his ſons in Tail, and another part to his third 

» 44+ Jon in Tail, and that neither of them (hall ſell his part, but that 
either of them ſhall be Heir to other; in this caſe and by this De- 
viſe either of them hath an eſtate Tail, and if one of them dye 
without iſſue, his part ſhall not revert to the eldeſt , but ſhall remain 
tothe other ſon, for it is an implyed remainder. 

ev. ie If there be husband and wife, and they have iſſue a fon and a M11 

daughter, and the husband dye, and land is deviſed to the wife and - 
the Heirs of her late husband on her body begotten ; in this caſe, 8: i 
and by this Deviſe the wife hath onely an eſtate for life, the ſon Ah 
— eſtate in Tail, and ſoalſo the daughter in caſe he dye without | Þ 
ifſne. v W'R.. 

my If one deviſe to 7, that if he and his Heirs of his body be not |... 1c. bt 

"paid 201. Rent yearly, he and they ſhall diſtrain, &c. by this De- 1B 
viſe 7 $ hath an eſtate Tail of this Rent. But if the Deviſe be that {-\ 
if 1$ benor paid 201. yearly, he ſhall diſtrain, &c. by this Deviſe os 
TS hath onely an eſtate for life, So if one deviſea Rent of 101. | Hg. 
out of his land to be paid quarterly, and fay not how long the Rent ' 507 


\hall continue : this is but an eſtate for life. q 
ſh. Dife, = If one deviſe his land thus, I give my land in Dale to 7 S for | Hi Il 
rs his life, or to 1 $ [without any more words] orto 71S and his Fo 


1 
” Heir, in the fingular number, or 1s and his children, and 7s T (00 


hath children at the time of the Deviſe; or'to 7 F and his Succeſ- }l 

ſors ( 7 $ being a natural perſon : ) by all theſe and ſach like De- | * 

pi 0%. viſes IS hath onely an eſtate for life in the thing deviſed. * But if 4.4 
97. the Teltator have onely a Term of years in the land whereof the FFP 
Deviſe is made, and deviſe this land to 17S, and doth not ſay [| 

for what time; it ſeems that by this Deviſe the whole Term is FR 
deviſed , unleſs the intent doth appear to be otherwiſe, And it T1! 

| one deviſe land ( whereof a man is ſeized in Fee ) to 1S, paying Tr 
ln, 101, toO7D; by this Deviſe, albeit there be no eſtate exprefled, yet ALA 
us.” IS hatlithe Fee-ſimple of the land, in reſpe&t of the payment of 
the money. Burt if the intent of the Teſtator appear to be that q 

I $ (hall have the land but for his life, coutra; for there the conſide- R 
ration will not alter the eſtate expreſſed upon the gift. A 

tire If land be deviſed thus, 1 give my land in Daleto IS and his ry i 
+2 Affigns, [without more words | by this Deviſe is held to begiven © {a1 
no.more but an eſtate for life. by conſtrution upon a Will, as it is 
upon. 
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A Teſtament. Cap. 23; 
upon a Deed, And yet inthe New Terms of the LaW tit. Deviſe, 
the contrary is attirmed , 1dco quere. 

If one deviſe thus, I will that 7 $ ſhall have and occupy my land 5c. , 
in Dale, and ſay not how long ; by this Deviſe 7 $ ſhall have the {ag 
land for his life. * But if I deviſe that 7 $ ſhall enter into my land, ,, 
and ſay no more; by this Deviſe 7 S hath no eſtate at all, bat pow- 
er to enter into the land onely. Z 

Ifa man have a ſon and a daughter, and dyeth, and lands are (9 | 
deviſed to the daughter, and the Heirs females of the body of the v 
Father ; by this Deviſe the daughter hath onely an eſtate for her life; 
for there 1s no ſuch perſon, for the is not Heir. PE 

If one deviſe his land thus, T give my land in Dale to 17S for ow. 
his life, and after to the next right Heir of 7 S in the {ingular num- 
ber, and to his right Heirs for ever ; by this deviſe 7 $ hath onely an 
eſtate for life. So if one deviſe land to 7 FS for life, and afterto 
the next Heir maleof 7S, and to the Heirs males of the body of 
ſuch next Heir male ; by this deviſe 7 $ hath an eſtate for life onely ; 
but if ir be thus, T give my land in Dale to 7s for his life, and af- 
ter to the Heirs, or tothe right Heirs of 7 S ; by theſe deviſes 7 $ 4 
hath the Fee-fimple of the land ; And if it be to 7 S for life, and at- 
ter to the Heirs males of 7 S ; by this 7 $ hath an eltate Tail, 

If one deviſeland to 7F and Z his wife, an4 after their deceaſe, 
[ or the remainder ] to their children ; by this deviſe, whether they 
have, or have not children at the time, 7S and E his wife have 
eſtates for their lives onely. | 

If one deviſe a Moyety of his land to his wife for life, and the other 
Moyety to his ſecond fon, and after by another clauſe doth deviſe it &z” 
all to his ſon after the death of his wife : by this Deviſe the ſon 
hath onely an eſtate for life after the wives death, and no more. 

If one deviſe his land to 7F in Fee after the death of 12 ( be- ;,u ur 
ing his ſon and Heir apparent ; ) by this Deviſe 7 B hath an eſtate #8575; 
for life by implication, and until che deviſe take efte, the Law gives 37m ? 
it to him by deſcent. And ſo alſo it ſeems the Law is where one » v7. 
doth deviſe his land to 7s after the death of his wife : tharby this .** 
Deviſe the wife hath an eſtate for life by implication. [And there- 
fore if a man deviſe thus, I give my goods to my wife, and that afrer 
her deceaſe, my fon and Heir (hall have the houſe where the goods 
are; it is held by this Deviſe that the wife hath an eſtate for life in 
the hou eby implication ; for a man is bound to provide for his own 
wife. But.if a man deviſe his land-to 7 S after the death of #7, 
( a {tranger to the Devyiſor ; ) it ſeems that by this Deviſe 7 hath 
no eltate at all by implication, and that this doth-burt ſet forth when 
the eltate of 7S ſhall begin, and thar the intent of the Teſtator is 
that his Heir ſhall have it natil thar time. ad 

It one deviſe land thus, I give my land in Dale to 7 S, to the in- 22.5%, 

tent 
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Cap. 23+ A Teſtament. . 
tent that with the profics thereof, he ſhall bring up a childe, or to the 
intent that with the profits thereof, he ſhallday to A 101. orto the 
intent that he ſball out of the profits thereof pay yearly 101. by theſe 
deviſes 7 $ hath onely an eſtate for life, albeit the payments to be 
made be greater thenthe rent of the land: And therefore, it isnot 
= to the caſe before, where a ſum of money is to be paid pre- 

ently. | | 

3: If one deviſe his land thus, I give my land to A/ice my-Couſin in 

| Fee-fimple, after her deceaſe to 37 her ſon (who is, her heir appa- 
rent ; ) by this deviſe ſhe hath” an eſtate for life firſt, the remainder 
to her ſon for his life, the remainder to the heirs of eLin Fee-ſim- 
ple: And ſoalſo is the Law when the deviſe is to any other after 
that maner, BS, | 

Ir 374 Tf my father be tenant for life of land, the remainder to me in Fee, 
and Idevife this land to my wife, rendring for her nataral life 40s. 
to the right heir of my father ; by this deviſe my wife hath an eſtate 
for life after the death of my father. 


come unto 21 years of age, the profits' to be imployed towards the 
performance of his Will, and when he ſhall come to that age, then 
that his ſon and his heirs ſhall have it; by this deviſe the Exe- 
cutors ſhall have it until he be 21 years of age, and if he die before 
that time," until the time'he ſhould have been 21 years of age 
if he had lived ſolong ; and [ſhall in this caſe ſhall be taken for 
[ſhould] | | 
ver ; IF one deviſe his land to his Executors' for the paiment of his 
debts,. and until his.debts be paid ;, by this Deviſe the Executors have 
but a chattel and an incertain intereft,, and they and their Executors: 
hall hold it until the debtsbe paid and no longer. 2 
wo. If onedeviſe his land to 71S, and the heirs males of his body for 
rica, the term of fifty years ; it ſeems. that by this deviſe, 7 F hath buta- 
'%. Leaſe for ſo many years, if theheirs males of hisbody ſhall fo long 
continue, and that for want of iflue male, the term of years ſhall end : 


©9349. . 'TF one deviſe his land unto his Executors , until his ſon ſhall For'years, 


And in this caſe, the Executor or Adminiſtrator, not the heirs males Executors.. 


of 1 $ ſhall haveit after his death. 


Muica TE one deviſe his land thus, I give to 7 S and 7D, and their Fourthly, in 
ca:wih. heirs, my land in Dale equally ; or my land in Dale to be equally reſp<R of o- 


vs, CQivided; by theſe deviſes 71S and 1D ſhall have and hold the land, 
< YN not as Joint-tenants, but as Tenants in common , fo that the heir 
#7 and not the ſurvivor ſhall have his part thac firſt dyeth : And yet 
*%:3 1n caſe of ſuch a limitation by Deed, it 1s otherwiſe : And if one de- 
viſe his land to IS and TD, and their heirs | without more 
words; ] it ſeems that by this deviſe they ſhall take and hold as 
* Toint-tenants. * And yet if one deviſe land to [ S and 7D, and 
the .hcirs of either of their bodies lawfully engendred ; it __ 

x TEE CRY that: 


ther matters» 
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444 A Teſtament. Cap. 1; 
upon a Deed, And yet inthe New Terms of the LaW tit. Deviſe, 
the contrary is attirmed , 1dco quere. 
If one deviſe thus, T will that 7 $ (hall have and occupy my land »:., 
in Dale, and fay not how long ; by this Deviſe 7 $ ſhall have the {0 
land for his life. * But if I deviſe that 7 F ſhall enter into my land, . 
and ſay no more; by this Deviſe 7 S hath no eltate at all, but pow- - 
cr to enter into the land onely. . 
Ifa man have a ſon and a daughter, and dyeth, and lands are (fr 
deviſed to the daughter, and the Heirs females of the body of the v 
Father; by this Deviſe the daughter hath onely an eſtate for her life; 
for there 1s no ſuch perſon, for ſhe is not Heir. CES 
If one deviſe his land thus, I give my land in Dale to 17S for ws 
his life, and after to the next right Heir of 7 S in the ſingular num- 
ber, and to his right Heirs for ever ; by this deviſe 7 S hath oneiy an 
eſtate for life. So if one deviſe land to 7 S for life, and afterto 
the next Heirmaleof 7F, and to the Heirs males of the body of 
ſuch next Heir male ; by this deviſe 7 S hath an eſtate for life onely ; 
but if1t be thus, T give my land in Dale to TS for his life, and af- 
ter to the Heirs, or tothe right Heirs of 7 S ; by theſe deviſes 7 $ Goo 
| hath the Fee-ſimple of the land ; And if it be to 7 S for life, and af- 
40R/9/ ATR tcr to the Heirs males of 7 S ; by this 7 $ hath an eſtate Tail. 
Katt Ny inettenes _ TE onedeviſeland to 7 S and E his wife, an4 after their deceaſe, pn 
DION EN: 5 [ or the remainder '] to their children ; by this deviſe, whether they 
have, or have not children at the time, 7S and E his wife have 
eſtates for their lives onely, 


| d 1 If one deviſe a Moyety of his land to his wife for life, and the other 


Curi2 7Ja, 


£31614 Moyety to his ſecond ſon, and after by another clauſe doth deviſe it li 
Wil all to his ſon after the death of his wife : by this Deviſe the ſon 
hath onely an ſtate for life after the wives death, and no more. 
If one deviſe his land to 7 F in Fee after the death of 13 ( be- ;., 5wir 
i ing his ſon and Heir apparent; ) by this Deviſe 7 B hath an eſtate 5: Ml =; 
fart for life by mplication, and until the deviſe take effeR, the Law gives 5m Wl r4 
I it to him by deſcent. And ſo alſo it ſeems the Law is where one » Urs. 
doth deviſe his land to 7 after the death of his wife : tharby this {tt 
Deviſe the wife hath an cſtate for life by implication. And there- 
fore if a man deviſe thus, I give my goods to my wife, and that after 
her deceaſe, my fon and Heir (hall have the houſe where the goods Lon 
are; it is held by this Deviſe that the wife hath an eſtate for life in wy 
the hou eby implication ; for a man is bound to provide for his own Dre: 
wife. But.if a man deviſe his land+to / S after the death of 777, tl 
(a iranger to the Deyiſor ; ) ir ſeems that by this Deviſe 7 hath TH 
no eſtate at all by implication, and that this doth-but ſet forth when 4 
the eſtate of 7S ſhall begin, and thar the intent of the Teſtator is 
"I that his Heir ſhall have it uatil thar time. coo. 6 16.5 WM 
ROWE If one deviſe land thus, I give my land in Daleto 7 S, to the in- 29%, 
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tent that with the profics thereof, he ſhall bring up a childe, or to the 


intent that with the profits thereof , he ſhalldayto A 101. or to the 


intent that he ſhall out of the profits thereof pay yearly 101. by theſe 


deviſes 7 $ hath onely an eſtate for life, albeit the payments to be. 


made be greater then the rent of the land : And therefore, it is not 
like to the caſe before, where a ſum of money is to be paid pre- 
ſently. - | : 

If one deviſe his land thus, I give my land to A/ice my-Couſin in 


Fee-fimple, after her deceaſe to 77 her ſon (who is, her heir appa- 


rent ; ) by this deviſe ſhe hath' an eſtate for life firſt, the remainder 
to her ſon for his life, the remainder to the heirs of ein Fee-ſim- 
ple: And ſoalfo is the Law when the deviſe is to any other after 
that maner, CES. BE, | 

Tf my father be tenant for life of land, the remainder to me in Fee, 
and I devife this land to my wife, rendring for her nataral life 40s. 
to the right heir of my father ; by this deviſe my wife hath an eſtate 
for life after the death of my father. | 


_ If one deviſe his land unto his Executors , until his ſon ſhall For'years, 


come unto 21 years of age, the profits' to be imployed towards the 
performance of his Will, and when he ſhall come to that age, then 
that his ſon and his heirs ſhall have it; by this deviſe the Exe- 
cutors ſhall have it until he be 21 years of age, and if he die before 
that time ,' until the time'he ſhould have been 21 years of age 
if he had lived ſo long; and [ſhallJ in this caſe ſhall be taken for 
[ ſhould. | pn nd 


If one deviſe his land to his Executors' for the paiment of his: 


debts,. and until his.debts be paid ;, by this Deviſe the Executors have 


but a chattel and an incertain intereſt}, and they and their Executors: 


ſhall hold it until the debtsbe paid and no longer. 


Tf onedeviſe his land to 17S, and the heirs males of his body for 
the term of fifty years; it ſeems that by this deviſe, 7 S hath buta- 


Leaſe for ſo many years, if the heirs males of hisbody ſhall ſo long 


continue, and that for want of iſſue male, the terrfi of years ſhall end : 
And in this caſe, the Executor or Adminiltrator;, not the heirs males Executors. 


of 1 $ ſhall haveit after his death. 


If one deviſe his land thus, I give to 17S and 1D, and their Fourthly, in! 


caxic. heirs, my land in Dale equally ;- or my land in Dale to be equally w_ee of 0- 
NCT MIALEETS» 


divided ; by theſe deviſes 7 $ and 1D' ſhall have and hold the land, 
not as Joint-tenants, but as Tenants in common , fo that the heir 
and not the ſurvivor ſhall have his part that firſt dyeth : And yet 
in caſe of ſuch a limitation by Deed, it is otherwiſe : And if one de- 
viſe his land to IS and 7D, and their heirs | withont more 


words; ] it ſeems that by this deviſe they ſhall take and hold as 


Joint-tenants, * And yet if one deviſe land to / $ and 7D, and 


the .hcirs of either of: their bodies lawfully engendred ; it ſeems 
= Pe er ro nr mira that. 


© CIA LH, 2 A eos ts: Ae 
- 


: Deviſe of 


goods and 
chatrels. 
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4 Teſtament. 


that by this Deviſe 7 $, and 7D ſhall take and. hold as Tenants in 
common and not as Joint-tenants,, * And if one deviſe his land 1Pattey. 
to /S and 7D thus, I will that 7S and 7D {hall have my « 


lands in Dale, and occupy them indifferently to them and their 


heirs, 
If one be poſſeſſed of a term of years of land, and deviſe the ſame. z,, is ty 4 
to his wife during all the years, and if ſhedie within the years, then HRS 3 


to, Aand Z his-two ſons, if they have no, ifſae.male;; but if. they. or cen 
either of them have ifſue male, then that it ſhall s go-to. theuſe of thoſe 
iſaes male; and ſhe die, and thetwo ſons die without iflue born, one 
of their wives being privily. with childe of a ſon, which after his death 


is born; in this caſe and by this deviſe this iſle male ſhall have it fn 
aſſoon as he is born. | = 
IF one be poſſeſſed of a term. of years, and.he deviſc it to another Coongus, li 
and his heirs, or his heirs. males; by this Deviſe the Executors:or cle, 7 
Admimiſtrators, not the heirs of the Legatee ſhall have it, And. 


therefore, if Leaſſee for years of land deviſe all his intereſt therein. 
to his wifeif ſhe live ſo long, andafter. her. dearh, if. any. part of 
the term be. to:come , deviſe the ſame to 1s his ſon and the heirs of 
his body-; in this caſe and by this. Deviſe, the-Executors and Admi.. | Ks 
niſtrators.of 7, not his heirs ſhall have it, at leaſt, ſo long as he 
hath any. heirs, of his body: And yetif one poſſeſſed of: a term of 
years , deviſe i ito 7 S, and after his death, that the heir of 7.S.ſhall 
have ir ; in this caſe 7 S ſhall have ſo-many years of the term as he. 

ſhall live, and the heir of 7 $ and the Execttor of that heir ſhall have 

the relidue of the term. 

If -one give 101. to the children of 1 $, ad at the time of the siigs. 
Deviſe.7.$ hath four children, and after before. the death of the Te- 
ſtator he happen to have two more ; in thiscaſe and by this Deviſe, 
the two children he hath afterivards ſhall havenopart.of the 10]: but 
thoſe four he had before ſhall have it all. | 

If one give 10 1. to his Pariſh Church, and at the time of. the Will Swinb, 316 
made, he:live in on@ Pariſh, and after he. doth remove into another 
Pariſh, and die there; by this Deviſe the Pariſh where. he lived be- 
fore, and not where he Led, {hall have this 10 1: 

If onedeviſea third part of all his goods. and chattcls ; by this Dyer: 


part after debts and Legacies paid : bur it ſeems. a third pare of 
the whole, is hereby deyiſed out of which the debts-muſt firſt be - 
paid by Law. 

If onedevile toanother all his 200ds and chattels, orall his plate, v Plow: 343 
or all of any other thing in oeneral ; by this Deviſedoth paſs and is 
oiven. not onely all the Teſtator hath of that thing at the time of the 
making. of the Will, but alſo all he hath, at the time of his death ; » 
and not onely what he hath 1 in poſſ:{lion;but alſo what he hath not in 
poſſeſſion : 


| . A Teſtament. 447 
poſſeſſion : But if one deviſe all his goods, or all his plate, &c. in 
ſuch a place, or in the occupation of 7F ; by this Deviſe note 


Cap.23. 


ie g, 


Wang 
on will paſs but what are in that place, and in the occupation 
or 7 $8. D 
zj te ping. If One have a terms of years of a portion of Tithes in Dale, and 
TW bw have a term of years of land in Dale; and he deviſe all his lands and 
*4 tenements in Dale, and all his eſtate therein to 7F; by this Deviſe 
” the portion of Tithes doth not paſs, for it is neither land, nor tene- 
_ but by Deviſe of all his heriditaments, perhaps it may paſs, 
Sea Onuere. Ode v4; 
..mm ver- Tf One deviſe to TS all his goods ahd chattels ; by this deviſe doth 
wil. paſs and is given all his eſtate aRiveand paſſive, (except land of in- 
El C0." heritance and free-hold eſtates, and ſich things as depend thereup- 
BY hd pare, ON,) AS Leales for years, Wardſhips by Tenure i» (apite , or by 
by #6 Knights Service, gold, filver, plate, houſhold-Quff, catte], corn, 
debts, and the like; andif one deviſe to 7 &. all his goods, or all 
» chattels, by either of theſe is deviſed as much as by both of 
them, | 
5nb.2o- If one deviſe to 7 all-his moveables ; by this Deviſe doth paſs 
mu" all his perſonal goods, both quick and dead, which either move 
themſelves, as horſes, ſheep, and the like ; or may be moved by an- 
other, as plate, houſhold-ſtnff, corn in the garners and barns, -or in 
«ren. the ſheaf, &c, * alſo all Bonds and Eſpecialties ; and by a Deviſe of 
woo Immoveables doth paſs Leaſes, Renrs, Graſs, and the like; but not 
any of thoſe things that do paſs by the Deviſe of moveables ; but 
debts will not paſs by either of theſe Deviſes. © fo 
Dy, 5b. TIF one deviſe to another all his houſhold-ſtuff; hereby doth 
"7-6 Paſs his plate, coaches, tables, ſtools; forms, beds, veſſels of wood, 
braſs, pewter, earth, and the like ; but not his apparel, books, 
; weapons, tools for Artificers, .cattel, vituals, corn, plow-geere, and _ 
vs, the like; by a Deviſe of all utenſils, it is agreed that plate arid jewels : 
"Y do not paſs. = bad. | 
$i 22. IF a tnan deviſe to 7 S one of his horſes, or a horſe ; by this Deviſe EleQion?: 
T $ ſhall have the cleRtion, if there be more then one, which horſe 
he will have : but if the deviſe be thus, IT will that my Execntor ſhall 
$4 _ deliverto 7Sone of myhorſes; in this caſe, the Execuror -hath the 
eleAion, and he may deliver which of thetn he will. f 
Sb, — IF one deviſe this, I give to 7 & my corn growing in ſuch-4 ground 
" this next year; or the-lambs of my fiock this next year ; by theſe 
: Deviſes the Legatee ſhall have no more- but what doth grow that 


ab 31 year : But ifhe deviſe ſo many quarters of corn, or ſo many lambs; 
in theſe caſes ſo much muſt be paid howlſoever. 
C04. If ofie'have a Leaſe for years of land, and deviſe it to_7S for life ; Thirdly, in 
7.3 Dy this Deviſe the whole term is deviſed ; and 7 & the Deviſee (hall relpe& of rh 
have the whole term if he live ſo long, and yet 7s ſhall not have © 
an 
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Fl! Il. | | af eſtate for life by this deviſe; and ſo alſo it ſeems the Law is np- 
WORE! Deed. on a grant by Deed after this-maner: And if aman poſſeſſed of a »,.;.. 
ſl | M4 is - term of years of land deviſe his term, or his Leaſe, or the land it 

[1 | le o_ by a deviſe, -in either of theſe terms the whole' term doth 

(VT! 191 ij pats, ow | ; pet Gf | 

W's" h { | If a man be poſſeſſed of two houſes for years, and deviſe them to vue: 
\EHy his wife for her life,if (he live ſole ; the remainder to 7 S; -and-if ſhe EE 
Wl 10A 11 marry , then that ſhe ſhall have one of them during the reſt of the at. 
i Wh b | | term, | and then adderh theſe words,” and alſo, I will that ſhe (hall 

bl li | 1} | have 201. a year out of my other lands; inthis caſe and by this de- 
Wt _ viſe, it ſeems the Annuity ſhall continue during the term. Sed Pnere, 

LET) FO RR | for the Judges were divided in this point. 


If a Legacy be given, and no time is ſet for the paiment or doing pv. ;«: 


WlJH | of it, if it be ſimple, ic muſt be paid and done preſently ; if it becon- "*** 
2407 ORIG ditional, and upon a condition precedent ,' it mult be paid or done the 
Wt: 00s 16 time the condition is firſt extant : and if there be atime ſet for the 
We Oats 1 paiment or doing of it,it muſt be paid or done at the time appointed. 
x j See more in Expoſition of Deeds, Numb. 15. | 
"FF 9. Dcviſeof Deviſe of Lands to Executors to ſell, to pay Debts, Legacies, &c. (2m, 
W651 lands to Exe- are ſome ofthem after one maner, and ſome after another; for ſome- 557 
TI cutors or 0- times the deviſe is thus, I will that my Executors, or that A B and prin 
] WENT: | ang hg cds (my Executors ſhall ſell my land ;: and ſometimes the deviſe is 55; 54. 
| & cutors or o. Ehus, I give my land to my Executors to be ſold, or to the end that ji. 
i | | thers ſhall ſell they ſhall ſell it ; in the firſt caſe, the Executors have onely an- au- Ki 
i or otherwiſe thority and no intereſt, and therefore in that caſe the land doth de. 6 
q cg : ſcend in the interim to the heir of the deviſor, and he ſhall have the d 
in 10W this ſhall | oy prachorides ih 
6 be raken, ang PZOfits of the land until it be ſold ; and if it be never ſold, he (hallever 
Y whar ſale and. have the -profits of itz and in this caſe, they may ſell it when. they 1 
SK) BEFER 4 diſpoſition will,-if they be not haſtned thereunto by order of Court, and when -- 
We TAY it 8 hall vc good, they do ſell, they mult all joyn in the ſale by the Common-Law, or 
7 OR Rne Or me otherwiſe the ſale hadnot beengood ; and therefore if one or more 
HY | of them had dyed before the fale, they that had ſurvived or their 
it Executors could never have ſold it by this authority ; ſo likewiſe if Wo 
any of the Executors had refuſed the charge of. the Will, the land 
could not have been ſold by the reſt, unleſs the words of the Will 
had: been, that his Executors or ſome of them ſhould ſell. it ; for 
in that- caſe, ſome of them even by the Common-Law it ſelf might Dr 
have fold, and now alſo by the Statute of 21 H.8. cap. 4. fomeof Mi 
them may ſell ic without the reſt ; as if one give his land to e fos 
life, and that after his deceaſe it ſhall be ſold by his Executors, and 
| | - make; four Execurors , and one of them' die during the life of «-, 
Hl and then eL'dyeth; in this caſe , the other three Executors may 
| \ fell: Soif one givehis land in Tail, and that if the Donee die witt« Tr 
ANTE Bt! out. iſſae, that. the lands ſhall be ſold by his ſons-in-law ; and he 
63 SHUN WEL have then five ſons-in-law , and -one of them die in the life time 
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of the Donee , and after the Donee' die without iſe; in this caſes 


the other four may felt the 'land ,, and- the ſale made thereof is 
good: And yet if the words of the Will be, That it ſhall be ſold by 
ef B and{his Executors ,or 'his  ſons-in-law ; in this caſe'; 1f 
one of them die, it cannot be ſold by the reſt : but inthe laſt caſe be- 
fore, where' the deviſe is, I give my land to my Executors to be 
fold; &c. The Executors have an intereſt in the'land, and an authori- 
ty about the land alfo, and therefore in this caſe, the deſcent is pre- 
verited; arid the Executors ſhall keep it till the ſale' , neither will any 
difkcifin; tie 7 recovery:;- of Feoffment by the heir, prejudice their 


- 


tereſt; bat that they/may: ſell it when. they will, but they mult ſell 


in time convenient, or otherwiſe the heir may enter and put ther - 


out by a condition in Law ,'that is annexed to the intereſt, or per- 
haps the heir may tender to them the worth of the land, and if they 


refuſed avcept it}>he may enter upon them; and ont them : and ir 


-.! ſeemsin This eaſe, the/mean' profits aritil the fale'is no Aﬀets, but ages. 


- the money niade” upn the fale ſhall be Aſetsin their hand : andin 


| Perk. $cN, 


$47. Dycr 
Jl, 26, 


Nrer 219, 


Trin.s, Cits 
BR, : 


this caſe, albeit one of more of the Execntors die or refuſe, yet the 
reſt maayſſel}-it;, even'by the Common-Law it ſelf, and ſo alſoby 
conltru@ion' upon the ſame Statiite, For the- eſtate ſurviveth. But it 
{cems rhe) mays {dll-to'him that doth refuſe ; neither may they in 
either caſe tratisfer: their power to ſell toany other , nor keep the 
land themſelves; and: pay fo much of their own money as the land is 


worth; !- boi nn bs 1G! | 
©11f '6ne deviſcth by his Will; That his land ſhall be ſold to pay his 


debts ; and ſay Hor by whom; in'this caſe it hall be fold by his 
Bxecutors : atid"if-one deviſe all his land except one Acre which he 


doth fappoint'to -pay his:debts ; by this deviſe his Executors or the 


Survivor of them may felt 'it-: but if one ſay by: his Will, that 7 $ 
ſhall have 7a gubernationem preroriem meornrs quan, the diſpoſing 
kting and ſetting of -my lands ; by this deviſe 7 & hath not power 
even to him to llthe kind24] 210 ore np 


. If onedeviſethat his land ſhall be ſold after the death of his wife 
by his Executors with 'the afſent of 7'S, and make his wife and a 
ſtranger his Executors and die, and after 7 $ die; inthis caſe, the land 
cantotbe ſold, for the authority is determined.  - : 

If onedeviſe that his Exccutors ſhall ſell the land; and with the 
money coming'or made oft, ſhall pay ſuch and-ſach Legacies or ſums 


. of money, 1n particular to ſuch and ſuch perſons by name ; this is not 


a Legacy for! which a Sait lyeth in a Court Chriſtian, but for this, 
every one that is to/have portion may have accompt againſt the Exe- 
citors after the ſale. / Aa HR of ct Tus 

If 'one give lands to another , 'to give them again to the children 
of the Teltator, or to diſpoſe them at the Will of the Deviſces to 
ſome of the children of the Deviſor ; in theſe caſes, the Deviſees 
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muſt diſpoſe it accordingly, and cannot give it to'any other: And if cooc., 
one give lands to others, to the intent that with the profits thereof 
they ſhall educate children, or pay ſuch ſums of money, or the,c. 
in this caſe, the Deviſees mult do accordingly, or they may be.com- 
pelled thereunto” . - REG PRES Try 

| And in all caſes of Deviſes of lands to Executors to fell, it is co. yp 
wiſdom to make it certain : 3. e. that the Executors or the Survi- 
vor of them, or ſuch or ſo many of them as take upon them the 
probate of the. Will (if his meaning be ſo) ſhall ſell it: And it is 4 
better to give an Authority , then an eſtate, -unlefs-his meaning _be 
that they (hall take the profits of the land until the: ſale ; and if 
he doſo, then it is neceſlary that he appoint. that the mean pro- 
fits until the ſale, (hall be Aſets in their hands ; for otherwiſe it (hall 
not be ſo. | IG "re pp 2rd 

The ſame wordsthat ina Deed will make a.condigian, and the 2a 

thing granted thereby to be. conditional ,-will make :a condition fuper Lit 
in a Will, and the thing given'thereby to be conditional :. Ang condi: 
therefore theſe words, Previded on conditiew, So that, If, and the like 

will make a condition in a Will : So;that if one/deviſe land to 1 $ 

on condition, or So thgt, or 7f, or provided that he dobring up his 

eldeſt ſon , or pay. his wife 201. a year- fochening, or the like ; 
by theſe Deviſes, the eſtate is made conditional; 'Alfo other words 

that being uſed in a Deed will not make a condition , yet being 

uſed in a Will; make a condition, and the eſtate made by the De- - 

viſe to be conditional: 'And therefore ;.if .a mangeviſe [his land: to  - 

his Executors to beſold; or deviſe bigJand, to them,: or, athers'to 

pay 20 |. to 7 S, or paying. 20 l.'to. 7 $; in theſe caſesand by,thefe 
Deviſes, the eſtates aremade' conditional : -and of theſe conditions 2-3 5 
regularly the heir , and not a ſtranger ſhall take advantage. Soas 

if one deviſe land to another, and his heirs, provided that. he pay'1ol. 

to 1 FS, otherwiſe that the land ſhaſl remain-to.7.D, and his heirs; 

in this caſe, if the Deviſee do not pay, the money, 7,2 ſhall not 

take advantage of it, nor haye the fand according to the deviſe, 

but the heir of the Deviſor ſhall enter and have the land and put out 

the Deviſee. And if one devile his land to 7 S for life, on conditi- 

onto pay 201. to 7D, and. after-to 7.D;in Tail ;* in this caſe, . if 

I $ do not pay the 201. it: ſremes the heir ſhall; enter and hold 

the land during the life. of Z.S., and that 7 D ſhall not have it 


Pe 


And in caſes of Deviſes of goods or chattels, other words will 5 
make a deviſe conditional in divers-caſes, as [when] as, I give to 
to [ $1ol. when heſhall be married ; and [ whiles'| as, I give to 
1 $ 20]. whiles: he ſhall abide with my children, which is as 
mach as if he abide with. my children ; and [which] as, I give him 
201, which ſhall marry my daughter ; and. the ablative Fab ad- 
olute, 
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ſolute, as, my ſon being dead, I give to 1 S 201, And of all theſe con- 
ditions regularly , the Executor and no other ſhall take adyantage. 
But if the condition be ſuch , for the matter and ſubſtance of ir, 
2s is impoſſible, unlawful, or the like ; there perhaps theſe wordsmay 
not make a condition, nor the thing deviſed conditional, but rather 
make the whole ſentence void. Whereof read Swinb. part.4.Set.5, 
at large, 
If 0b deviſe his land to his daughter and heir apparent in Fee- 1 r. Where a 
ſimple, this Deviſe is void; yet if in this caſe, the wife of the Deviſe void 
Deviſor be privily with childe of a ſon which is born after his 2 vi9ble in 


o o & : | . 
_ now is the deviſe become good, for now ſhe isnot heir to her ,,y pct ine © 
ather. | | 


ood by mat- 
If a woman that hath a hnsband, deviſe her land by Will during er 6 poſt fie 
the Coverture, and after her husbands death when ſhe is ſole, ſhe do #9 9s 32te 
publiſh and approve it ; in this caſe and by this means the deviſe is 
become good : bnt if ſhe make and publiſh it during the Coverturs, 
and after her husband die and ſhe become ſole, this accident without 
any more will not make the deviſe good ; the ſame Law is of the de- 
viſe of goods and chattelss 7 Ng haS 
Tf an Infant within age deviſe his lands or goods and publiſh his 
Will, and after he comes to be of full age , he doth publiſh and ap- 


prove it again; in this caſe and by this means, the deviſe is become 


good : but if the Infant live'to be of full age, and do not publiſh 
and approve it, contra. TIE 

If a Legacy of goods or chattels be given on condition to a man 
uncapable, and before the condition is extant, he doth become ca- 
pable; in this caſe and by this means, the deviſe is become good. 

See before, at Numb.s. more of this matter. 

Adeviſe that hath a good - beginning , is ſometimes avoided and r2. Where a 
overthrown by ſubſequent matter in! the ſame Will, and ſometimes Pevile good 
by ſubſequent matter in another Will, and ſometimes by ſome 0- ak ME” 
ther accident ex poſ# fatto : For if a man make a ſubſequent or fatter ay become 
deviſe, either in the ſame or in another Will, fo contrary and re- yoid by mac- 
pugnant to the former, that both cannot ſtand together; this doth ter cx poſt fa- 
overthrow the former : and therefore , if a man do give White- #9 9 29: 
acre to 7 $ inFee, or his white horſe to 7 S, and after by the fame, - . . _ 
or another Will, doth give White-acre to 7D in Fee, or his white * AniegoreÞ 
horſe to 7 D, theſe latter Deviſes do overthrow the former, cum nant Will,” 
Ano inter ſe pugnantia reperiuntnr in tefamento, ultimum ratum eſt > + 
And as latter Will doth overthrow the former, ſo the latter part of 
a Will doth overthrow the former part of the tame Will : But if 
the Deviſes be ſuch as they may ſtand both together, and are not 
diretly repugnant, nor do fight one againſt another, there the 
latter (hall not overthrow the former , but both ſhall be received : 

And therefore, if one deviſe his land to SF, and his heirs, and 
- Y oy Gg 2 after 
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after þy the ſame Will deviſe aRent 'out of the fame land to 1D 
and his heirs, or. e contra. So if, one deviſe White-acre to A for 
life, and afterwards give the ſame acre to B in Fee; in this caſe the 
one may have it for his life, and the other may have the Fee-ſimple 
afterwards. 
If one deviſe his land to his ſon and heir in Fee-fimple : or deviſe Dlow,54y 


Perk. Se&, 
it to a ſtranger for years; the remainder to his ſon and heir in Fee- $5 Lit. 


Bron.4 


ſimple, and theheir:after the death of the Deviſor doth (as he may) Ko 


Dyer 217, 


wave the eſtate given. him by the deviſe, and claim the land by de- ** 
ſcent ; in this caſe and by this means the deviſe is become void. But 
if the deviſe be to the ſon and heir in Tail,the remainder to a ſtranger, 
there he cannot wave the deviſe and take it in any other maner. 
And. foif a manhave onely ewo daughters, ' (who are his heir) and 
he deviſe his tand to them ; or have Gavelkind: land, and deviſe it to 
all his ſons :- they may not-wave theſe Deviſes and take by deſcent, 
for by, deviſe they ſhall take as Joynt-tenants, who otherwiſe by de= 
ſcent ſhall take as Parciners. 

TE; pne deviſe his land: to another, i in Fee-ſ mple, Fee: tail, for life, Lit. 5 


See. 452. 
or years, and the Deviſee after the death of-the Teſtator doth re- *-*.5:. 


s $69. Dyer 


Fuſe and wave the eſtate deviſed to him ; in: this caſe and by this © <>» 


I 40: Play 


means the deviſe is become void. And it ſeems a verbal Wan 54754 | 


ver is ſufficient inthis caſe. Soif- one give goods or chattels to ano= 
ther, .and the Deviſee refuſe it ;. by this means the deviſe is become 
void, and any waver or refuſal will ſuffice in this caſe; fora man 
ſhall not be compelled Nolens wolens to.take a thing deviſed to 
him. 

If a woman ſole deviſe her lands or goods by Will, and after take Pr 
a husband and die during,the.Coverture; hy this means the deviſe is 
become void. -, Andyet if ſhe ſurvive her husband, and die unmarried, 
now is the deviſe become good again. 

If one deviſe his land to.1 & and his heirs, and afterwards IS die vor fe 
living the Teſtator ; by this means the deviſe is become void. And in 5 
this caſe no verbal declaration of the Teſtator, that the heirs of 7 $ 
fhall have it, will help,;,for albeit a deviſe of land in writing may be 
revoked by a verbal ſubſequent declaration , or by any a&croſling or 
controlling that deviſe, yet a deviſe: becoming void by that means can- 
not be made good by any ſuch verbal declaration ſubſequent to the 
ſame Countermand.So.if one give any goods or chattels to 7 $,and he $i: 
die before the Teſtator;in this caſe and by this means the deviſe isbe- 


come void, andthe Executor of 1 $ ſhall nothayeit. And yetifa 5%. 


deviſe beof land to ef for life, the remainder to B in Tail, and A die 
before the Teltator ; it ſeems the deviſe of the remainder doth con- 
tinue good notwithſtanding. 
Andif onedeviſe land or goods to the wife of 7, and INE Plow-344 
wards her hnsband dieth, and the marry with another man, and t then 
the 
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the Deviſor dieth ; this is a good Deviſe notwithſtanding , and not 
avoided by either of theſe Accidents. 

e's If one deviſe a Term that he hath toe for life, the remainder 

{00 to ſuch perſons as ſhall be occupiers of Whiteacre at the death of 4; 
this Deviſe, albeit in his beginning it be good, yet if the Deviſor die 

Ih before A, it ſeems now to become void ; for he that will take by 

Lit,” way of Executory deviſe, muſt take as an immediate purchaſor, 

bins, ry be capable and known at the time of the death of the Te- 

| ator. 

mia, 356. If Tgiveto TS 201. if he marry my daughter, and ſhedye be- 
fore hemarry her; in this caſe and by this means the Legacy is be- 
come void. 

««.::t, Tf I givea Debt owing to me to 1sS, and afterwards I receive 
or releaſe the Debt ; hereby the deviſe is become void. 

ooo If a man make a Will and give Legacies, and appoint one or more 
his Executor or Executors, and he , or they after his death all refuſe 
to take upon them the Adminiſtration : yet in this caſe the Legacies 

- Broo remain good , andare not become void : And in this caſe the courſe 

{Seb is to grant the Adminiſtration of the goods to him to whom it doth 

pon belong, and to annex the Will to the Adminiſtration, and then the 

Ne. © pas is to perform the Will as the Executor ought ; 

to dO. i 

Tt is held alſo that a Legacy of goods or Chattels may become | [4 

void by the injurious dealing of the Legatee againſt the Teſtator af- fl 

| terthe Legacy given : whereof read SW7zb. part. 7. Set. 22. Ws 

9.357 And when the thing deviſed is dead, or ſpoiled : howſoever by | | 

'. 3th this means the Deviſe is not become void, yet it looſeth his effect, 100 

©  andisasifit were void. See more ſ#pra at Numb. 5. I 

2% In alltheſe caſes when the diſpoſition of the Legacy is pure, and 13: Where a Bi 
no time is ſet for the performing of it, or there is a ſet time for roy Gall | | | | 

YN the doing of it, and the Legatee die before the time : and where the $1.02 1 OE | 

diſpoſition of the Legacy is conditional, and a time fet for the do- the Legatee $987 

ing of it, if the Legatee live till that time , or the condition be per- doth dic, be- "Th 
formed ; in all theſe caſes the Executor or Adminiſtrator of the f*r< be doth | BY 

Legatee ſhall have the Legacy,and the ſame remedy to recover it,that \a,q whe. :] 

the Legatee himſelf -had. But if the Legatee die before the con- nor. 

dition beperformed, contra; And yet if in that caſe the Teſtators Th 

foe minde ſhall appear to be that the Executor or Adminiſtrator of the | 

Ty |  Legatee fhall have it: or the condition be to be performed by ano- 

;4 ther, and there be no defaulc in the Legatee : or if the diſpoſition be 

modal : or the Legacy that was at firſt upon condition, be after- 
wards repeated without condition, or it be referred to a condition | 
to be afterwards ſet down , and none is ſet down ; in theſe caſes the 13 
. Leg cy is not loſt by the death of the Legatee, but ſhall go to his 18's 
ExcCutor or Adminiſtrator ; as for example ; If one deviſe 20 1. to S. 
Rn I | =" (F496 
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8 tobe paid within 4 years after the death of the Teſtator, and Broo. Dei 
the Legatee dye before the 4 years expired ; in this caſe the Ex. 5%».;;. 


355. Dycr 


_ ecutor or Adminiſtrator after the 4 years: ſhall recover ' the 55/51. 


Ia. Where an 


 Executor up= 


. NE rg 34 8. 356., 
Legacy. If one giveto 7 S 201. when he. cometh-to: 23: years Plone hae: 


of ape, and he dye before he come to the age of 21 years ;. in this 
caſe his Executor ſhall not have the Legacy. But if the Deviſe be thus,T 
oiveto/7 $201. and I will that it ſhall be paid him ar his age of 21 
years; and hedye before he come to the age of 21 years; in this 
caſe his Executor ſhall recover the Legacy. So if one give to'I S 
20 1. when he ſhall be married; and he dye before'marriage ; in this 
caſe his Executor ſhall not haveit. But if :one deviſe thus, I give to 
$201. towards his marriage, and he dye unmarried ; in this caſe 
the Executor: ſhall have and recover the Legacy. _ Soif one do give 
to S 201, when the Executor of the Teſtator.ſhall'dye ; in this 
caſe if / $ dye before the Executor, the:Executor or' Adminiſtrator 
of  $ ſhall not have the Legacy. If one deviſe goods or Chattels 
to IS, and I'S dye before the Teſtator, the Executor or Admini- 
ſtrator of I $ ſhall not have this Legacy. fl 

When any Chattel real or perſonal is given'to an Executor bY 2 pron.1ng h 
Will, the Executor hath an eleRion given him by the Law-to have £33, Wl © 


an a Deviſeto and take it in the one right or in'the other, viz. as-Executor , or as 3,75, 
jm hath anE- Legatee : and by his ſpecial entry, or ſcizing of the thing, or ſome [=** 


leRion to 


$744 57345 


bave the thing {Pectal declaration his eleQtion is to be made. And if the Executor 
deviſed as Ex- dO enter generally ( as moſt do ) and never make any declaration 
ecutor, or as Which way, or by which right he'will have it,- (as moſt Execntors uſe 
Legaree. And tg do) he ſhallbe ſaid to have it, and the Law will adjudge it in him 
when be all s Executor, and not as Legatee, Butif by any ſitbſequent words or 
nave it in the ge Sc.. | ! , 
one right oc deeds he ſhall declare his minde to be otherwiſe, he ſhall be in as a Le- 
in the other, gates ab initio; And yetifionce he doany ſuch a& as is proper to 
znd what a® an Executor, this is a diſagreement to the Legacy ab initio ; and af- 
DEL} cter that it ſeems he cannot take as Legatce , but mult take as Execu- 
#is Ele&ion, £Or. And if one Executor of many-to whom a Term of years of 
: * landis deviſed, occupy the fame alone, and the reſt intermeddle not 
with the profits thereof, albeit he make no declaration , it is faid 
this is a good declaration of his elefion to have it as Legatee. But 
if a Term of years be given to the wife of I'S, and I'S be made 


Executor,: and he enter generally, and after makes his Teſtament 


and never ſpeaks of this Term ; this/is no declaration of his EleQi- 


on to have it as Legatee , neither ſhall the Term be ſo deemed in 
him, but as Executor. But in theſe caſes this muſt be heeded , that 
howſoever the Executor bath power to take as Executor or as Lega- 
tee, yet he cannot take as Legatee to-prejadice Creditors in their 
Debts ; but the ſame things they ſo take as a Legacy, if there be not 
enough beſides, ſhall be ſaid to be Aſſets in, their hands, as to the 
Creditor for the fatisfaQion and payment of their debts. ic 


Ferk 


Cap.23: 


Þyer 331» 


C0,19.17.5ts 


Coo. ſuper 
Litt. 11, 
Perk. Sect. 
$76. $7557 9+ 
SWiaD,13 4, 

t 'T 


(:rer Litt. hl ls 
lam =. 


Fi ©\&\s 
WE, 49, 


Fek, SeR, 
17h 


ſhall have'all the reſidue of his Goods and Chattels to diſtribute for - 
his' Sarl, &c. and make his wife his Executor ; in this caſe it is ſaid 
ſhe hath no EleRtion, but ſhe mult take as Executor, and cannot take 
as Legatee. | 


the Execntor is neceſſary to the perfection thereof, for until then the RW: 
Legatee may not have or meddle with the thing deviſed. And this 
Aflent is defined to be the agreement of an Executor or Adminiſtra- 

tor, that a Legatee (hall have the thing bequeathed unto him. And it 

is either expreſs, 7. e. when the Execntor or Adminiſtrator doth by 
expreſs words agree to the Deviſe, Or implyed, z. e. when the Execu- 

tor doth not by words, but by ſome overt a& declare his aſſent that 

the Legatee (hall have the thing deviſed unto him. 


of the Deviſor enter upon him, then the Deviſee may take his reme- g, 11 
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If a man deviſe that after his Debts and Legacies paid, his wife 


When a Deviſe of Goods or Chattelsis well made, the aſſent of i 5 An: 


This agreement of the Executor or Adminiſtrator is not needful 15. Where an 


in the caſe of Deviſe of Land ; for if a man be ſeized of Land in Fee- Aflent is ne- [K.) 
ſimple, and deviſeth to another in Fee-fimple, Fee-tail, for term of © lary,or not 
life, or years; in theſe caſes the Deviſee may enter into the Land 
devifed without any leave of the Executor or Adminiſtrator : and ter into the 

in truth in theſe caſes the Free-hold or Eſtate is ſaid to be in the De- }anis, or take 
viſee before his entry : And therefore if the Heir enter firſt, the De- he $00ds or 
viſee may enter upon him, and put him out. And in caſe where land {IT 


And where a 
many may Coe 


(ed unto him 


is deviſed by the cuſtom of a place, ifthe Heir enter firſt and keep the yihaur the 
Deviſce out,the Deviſee may have a Writ of Ex gravi querelz againſt aſlint or dclim 
him for his relief: and this Writ is incident to that cuſtom. But if a vety of the 
Deviſee enter firſt into the Land deviſed unto him, and then the heir **<cv*or- 


And what 
Ie {aid 


dy at the Common Law as in other caſes. And with theſe things a ſuſficienr 
the Ordinary, Executor, or Adminiſtrator is not to intermeddle, Aiienr to cre 
But regularly a Deviſee cannot nor may not have or take any chattel << * Lager 
real or perſonal deviſed to him, without the Agreement or Delivery 72 
of the Executor or Adminiſtrator. And by this aſſent if the De- 
viſe be good (for otherwiſe an aſſent will not make it good) the De- 
viſe is perfeRed, and the Legacy execured. And yet if the Legatee 
have the thins deviſed in his own hands; or if there be a ſpecial 
clauſe in the Will giving him authority to take it himſelf; orit be a 
Legacy to good and godly uſes ; or the thing given be like to pe- 
riſh on the ground, being corn or the like, and there be aſlets belides 
to pay all the debts; in theſe caſes perhaps the Afſent of the Execu- 
tor or Adminiſtrator may not be neceſſary, but the Legatee may 
take the thing deviſed without his agreement. And if a Legacy be 
given to one of the Executors themſelves, he may take it without any 
—_ of his Co-executors, and that before Adminiſtration allo if he 
will, 

If there be many Executors, the afſent of any one of them is ſathct- 
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Cap.3; Wl ( 
ent ; and if there be but one, and he be dead, the afſent of his execu- 
tor is ſufficient ; or if he dye Inteſtate, the aſſent of the Adminiſtra- 
tor de bonis non adminiftratrs of the firſt Teſtator is ſufficient ; or the 
Legatee himſelf in this caſe where the executor dyeth Inteſtate, or ; 


where he doth refuſe to take upon him the Adminiſtration, may take 
Adminiſtration himſelf, and by publique declaration afſent to his 
own Legacy, And if a man be Executor and Legatee both,- he may 
aſſent to, and take the Legacy, and yet wave the Executorſhip, and 
this affent is good. And therefore if the Legatee of a term of years »,.,.. 
be made executor,and heenter and claim and occupy the land by force **: 
of the Deviſe, and dye before Probate of the Will : the executor of 

the Legatee, and not the Ordinary ſhall have this term ; and yet it 

ſeems the executor may not do this in prejudice of a Creditor to hin- 

der him of his debt. 

Any agreement in word or deed will ſuffice to make an aſſent and + 
exccute a Deviſe. Let executors take heed therefore ; for if an ex- 
ecutor do but agree that the Legatce of a term of years of Land ſhall 
take the profits thereof, and that but for a time onely, or fay to the 
Legatee, God ſend you joy of it: or I intend you ſhall have it ac- 
cording to. the Deviſe, or the like ; this is a good afſent to execute 
the Legacy. And if the executor agree that the Legatee and a ſtran- 
ger together ſhall take the profits of the Land, or the thing deviſed ; 
this is a good aſſent. And it ſeems that whatſoever verbal agreement 5 ©wn 
will amount to an Attornment, may make an aflent to a Legacy. 

If therefore the excutor agree to the Legacy upon certain Terms and. rr.:juti 
Conditions; this is agreed to be a good and abſolute aſſent to the 3i.owun 
Legacy. | 

7 : term of years be given to the wife of the Teſtator, during the 
minority of his eldeſt fon, to the intent thar (he with the profits 
thereof ſhall breed up his children, the remainder ofthe ſame term 
to the ſame eldeſt fon, and ſhe is made-Executrix,. and ſhe enter 
generally, but doth always breed the children of the Teſtator; in 
this caſe it ſeems that this education of the children ſhall bs taken 
for an aſſent againſt her to veſt the eſtate in the eldeſt ſon, And 7,55, 
if a man poſſeſſed of a term of years give it to. his wife, if ſhe live 
ſo long, and after her deceaſe the remainder of years to IS, and 
make his wife executrix, and ſhe enter, claiming to have it onely for 
her life, the remainder to I S according to the Deviſe ; in this caſe 
this is a good aſſent for the execution of the remnant of the term 
in IS. And if a term be deviſed to cL for life, the remainder. 
to B, and the executor aſſent to the Deviſe of e4; in this caſe 8.97 6 
this is a good afſent co the Deviſe of ÞB, and ſhall execute the ſame va 5% 
alſo whether the executor have aſſets or not. So if a man poſſeſſed *** 
of a term of 20 years, deviſe it one for ten years, and after to ano- 
ber for the remnant of the term. ; or. if the Deviſe be to one forſo 
many 


5 
V 


Plow. 540: 


A Teſtament. 


many years of the term as he ſhafl live, and after to another for the 
reſt of the time: in all theſe caſes an afſent to the firſt Deviſee is an 
1.30. aſſent to the ſecond alſo. And ſo alſo it ſeems is the Law of a Chattel 
4-00. 3- perſonal, when the Occupation thereof is firſt deviſed to one,and then 
' thething to another. Andif one that hatha term of years give it to 
his wife for herlifg. the remainder to his ſon, and make her Execu- 
trix: and ſhe enter claiming by force of the Deviſe, and not as Exe- 
cutrix ; in this caſe this is a good aſſent to execute the” deviſe to him. 
TY in remainder, Xp 

| & 14.56, If One be poſſeſſed of a term of years of Land, and he deviſe it to. 
14a one of his executors alone for part of the time, and the remainder of 
- thetime after to-a ſtranger : and that executor alone, albeit he enter 
generally, doth occupy the Land himſelf, and the other executors do 
not intermeddle therewith ; in this cafe it ſeems this is a good aſſent. 
”Y to execute the Legacy to him in remainder for the reit of the term.. 
And yet if one give goods to one of his executors for life, and af- 
ter to a ſtranger for life, and this executor alone get the goods into 
his own hands, and occupy them alone all his life time ; it ſeems this 
occupation without ſome aſſent, will not execute the gift in the ſe- 

cond Legatee. | 
wr.;co., If one poſſeſſed of a Leaſe for years, deviſe it to his executors, 
i#:09.5 And deviſe a. rent out of it to 7, and the executors pay the rent ; 


gg '#;2. this is a good afſent to the whole Legacy. Butif hedeviſe a rent, or 
Common out of it for certain years to 7 S, and after deviſe the 

-4 hb  termto 7D : and the executor doth agree that 7F ſhall put in his 
Coo 4th Cattel, or doth pay the rent to 75 (which is a good aſſent to the 
| Legacy of 1S;) this is no aſſent nor execution of the Legacy of 
OY 1D ; And yet perhaps if he deviſe a rent at firſt to 7D for part 


of the term, and another rent to 7 S for the reſidue of the term 
afterwards ; in this caſe it ſcems that an aſſent to the firſt is not ſuf- 
ficient to perfe the Deviſe of the ſecond Legatee. And yetif a 
Termordeviſe the occupation or profits of his Land to 7S for ten 
years of his Term, and after deviſe the land it ſelf to 7D for the 
nb oo reſt of the term ; in this caſe if the executor aſſent to the Legacy 
of 7, this will be a good aſſent to, and executionof the Legacy of 
7D. 
1052 Tf one poſeſsed of a term deviſe it to 7 S for life, the remainder to- 
I, and make IS his Exccutor, and IS take a releaſe from 1 
o& all his right to the land ; this is. an implicite aſsent to the Legacy 
or {}p. 


8.9: Wl oux.n.vo, If a man deviſe the occupation of a book or any other Chattel per-- 


eh 143% ſonaltoIS,,or that I'S ſhall.have the occupation of any ſuch like 


thing during his life, and that after his deceaſe it ſhall go to 7 D for. 
ever, and the executor deliver the thing to I'S; it ſeems this is 2 


good Execution of the Legacy to the ſecond Deviſcee 1D ; and- 


theres. 


_ 


17, How 2 
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therefore after the Ueath of 7 She may ſeize the goods and hold them 
according to'the Deviſe, co © ee 0908 -lo 


, 


F 


- If lands; or ahy-reht, or other profit to be-taken out 'of latids, be rut. 2. 


deviſed -toa'man ih Fee-ſimple, Fee-tail, for life,” or years ; in theſe 5%;57:, 


aper Litt zz x, 


caſes the Deviſee miy enter into, andhave ahd take the thing deviſed * 
without the leave or agreement of the Executox ae Adminiſtrator : 
and fo he may,whethertherebe any Execitor madeor not, ahd whe- 
ther the Will be prove& or not, for the Ordinary and the Executor 
have nothing to do with theſe things. And if the Deviſce in any 
ſuch caſe be diſturbed in the having or taking of fuch things, he may 
have the ſame remedy as men have in other caſes. And where the land 
is deviſed by cuſtom, if the Heir enter before the-Deviſce, the Devi- 
fee may be relieved by a Writ. called Zx gravi 2werela}; but if the: 
Deviſce enter firlt, 'and therthe Heir enter upon him, the' Deviſce' 
may have his remedy at the Common Law. 3k 
If Lands are given'thus, I will that my Executors ſhall fell-my {5% 
Land, and with the money made thereof ſhall pay 101. to my daugh- 55m 
eNF; and 101. to my daughter Z; in this caſe and” for this'gift «L 
and-/B may either-fie the Executors in a' Court” of Equity,.'or 
have an Aion of Accompt. againſt thei in a Court of 'Common 
Taba 4920 010 11.7? . oh poly 
. If Leafſeefor years deviſe his" term to Executors for life, the re- 2:77: 
mainder gver'to 7 .S'for: the reſt of the'term : and the Executor 
entreth arid/doth alſene to the Legacy and:dye, and the Executor of 
the Execiitor doth take the profits of the Land, and keep our the ſe- 
cond Legatee,; in" this caſe 'it ſeems he may have.an Accompt a- 
gainſt the executor of the executor of the profits of the Land. But i091 
if one deviſe his Land to his Son and his Heirs (except 2ot. a-year | 
for ſeven years to be imployed as followeth) and doth appoint his 
ſon {being his executor alſo) to pay that money to his daughters 
for portions ; in this caſe the daughters may not have an Accompt 
at the Common Law, but they may ſue the executors in the Spiritnal 
Courr, orin a Conrt of Equity; and if the executorbe dead, they may 
tne hy enotnene, hs OM 2 IF GOTH OE Yn 
1F one deviſe a Rent oft of his Land, and do charge the Land 2: 5 
with a-diltreſs, the Deviſce may make uſe of that remedy and diſtrain 
for the rent ; but unleſs power be given him by the Will to diſtrain;he 
may not diltrain for it, _ | | | | 
If one be poſſeſſed of a term of years of Land; and deviſe it to his 
wife, to the end that ſhe with the profits rhereof. ſhall breed up his 
children ; in this caſe this is no Legacy to them,and therefore it ſeems 
they have no remedy bat in Chancery or ſome other Court of Equity 
againſt her, if the refuſe to do it. | np 
And in cafes of Deviſes of Goods and Chattels,as Leaſes for years, 5%.».;:0. 
Rents out of fich Leafes, and the like, the Legarce cannot take the wy ly 
| 7” Sat 
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thing deviſed before he have the Aſent. of the Executor or .Admini- 
ſratorthereunto : And therefore, if in- theſe.caſesthe Executor or 
Adminiſtrator refuſe ro agree to., perform. ,, and deliverthe Legacy, 
the Legatee-may. ſue him; ,in;the Spigityal Court, or in; ſome;Conre 
of Equity. to compelhim; thereunto :, But a Legatee may, not ſue 
for a Legacy in any of the Courts, of Common-Law ,. neither may 
he ſue the Executor or Adminiſtrator in the Spiritnal.Court for the 
Legacy, until the Will be proved : but he may.by Suit there compel 
him toiprove the: Will, of to refuſe the AdminjFration :. And in theſe 


Courts: and by. theſe. means ; the Deviſce may; recover his Legacy 


againſt an. Executor or, Adminiſtrator; if .he haye Aſſets to pay the 
Debts of the Teſtator ; for otherwiſe a Legacy is not recoverable at 
all ; but in caſe where the Executor or, Adminiſtrator hath once 
agreed to the Legacy,ſo as.it is. executed, -it is then ſo veſted inthe Le- 
gatee; ' and he hath ſuch a property therein, that he may enter into, 
or ſeize and/take the thing deviſed- as; his owp, ,and.if any man keep 
or take it from him; he'may have relief as in other caſes, | 
51.9 If another dothchim by Deed of: gift the: goods a Legatee doth 
fie for ; this may betryed inthe Eccleſiaſtical Court. | 
prob, to another, the Deviſee hath no means to, recover it, but by a Suit 
in the Spiritual: Court, or in ſome Court 'of Equity, to compel 
the Executor to ſue for it himſelf, or to make the Legateea Letter 
of Attorney, to ſue for it in the Executors name ; for the Legatee 


cannot. ſue for it in his own name, unleſs he be made Executor as 


to that-Debt., &c. (which is the beſt courſe in theſe caſes : ) and yet 

if the Legatee have the Bond of Eſpecialty in his hands, he may de- 
\.., Jiveritup or cancel it, | 
«wh, Tf a man deviſe a Term of years of land to 7 S, and make ano- 
wr fol ther his Executor, and the Executor having enough beſides to pay 
ruby the debts, doth ſell this Term ; in this caſe , albeit the fale be good, 
«iv and 7 $ have no remedy nor means to recover the Term , yet he may 
= ſnethe Executor for it, and recover the worth of ic in damages in 

a Court of Equity. | | 

And now having done with the firſt part of a Teſtament , viz.4 
Deviſe ; we come tothat which doth cancern the ſecond part,v:z. an 
Executor. 


8c before at 
part. 1, 


c ator; 


bon 87 husband, as to the goods and chattels ſhe hath as Executrix to ano» 
yer 4, Droo, 


©-cuc.r5, ther, and as to her own goods and things in ation, 24x. debts due 


R.6. >; * fore, or after her marriage, may -make an Executor. b And;he.that 


SWL1b, zv9, 


3. may make an Executor, may mike either one, two, three, or more his 


Executors at his pleaſure, And he may if he will make one man 
15 


Tf a Debt, Obligation, or.any fach like thing, in action be deviſed. 


Kenb, 4. Any perſon that may make a Teſtament, and deviſe his goods 18. Wha: per 
:iin.rx and Chattels; may make an Executor. * And a woman that hath a ſon may make 

or appoint an 
Exccutor, and 
what not, and 


U:19, unto her'npon Obligations, and Eſpeciakies made to heralone Þc- how, 


A Teſtament. 
his Executor for one year, another man his Executor for another 
year ; or one man his Executor until ſich a time, and then' ano» 
ther his Executor; As one may make A and ZB his Executors, and 
that ZB ſhall not meddle during the life of 4. And:'a man may 
make one man Executor for one part of his eſtate, and another man 
his Executor: for the other part of his eſtate ; or one may make one 
man Executor as to part of his eſtate, and dye inteſtate, as to the 
reſidue of his eſtate: Alſo a man may appoint one to be his execu- 
tor, if he will accept it , and if he refuſe that , another ſhall be his 
executor. And laſtly, a man may make another his executor 
upon condition ,/viz. ſo as he give Bond to ſuch and ſuch men to 
perform his Will, or the like : And all theſe nominations and ap- 
pointments of executors are good. 
19. Whar per- OY perſon that may bea Legatee , and take by the Deviſe of I 
ſon may be goods and Chattels, maybe an executor : And thereforeit is ſaid, 5,ju.;, 
made or ap- That any perſon or perſon, male or female, of the Clergy or Laity, 14.1” 
pointedan ex- children or ſtrangers, friends or enemies, married or unmarried, ;#i.., 
wel , Creditor or Debtor, bond or free , may be an executor, © And that X;..,w 
by whac A Baſtard, an excommunicate, or an Out-lawed perſon, may be as Ninuicn, 
name, able and as abſoſule an executor as any other. 4 And an Infant Js, 
or child iz utero matris may bean executor ; but he cannot meddle 
with the Adminiſtration of the goods until he be of the age of 
17 years, and therefore the Ordinary muft grant the Adminiſtration 
unto ſome other until that time in truſt , and for the benefit of the 
Husband and Infant. © And a woman that hath a husband, may be an Executrix 
Mic, to any other perſon. * Alſo a woman may be Executrix to her,,;;.. :.. 
own husband, and the husband may be executor to his own wife, 5't. 
and by this means he may recover all the Debts due to her upon ©. 
Obligations , Recognizances , and the like , made to her before or =" 
after the marriage, and the goods that were taken away from her 
before the marriage ; all which the husband ſhall not. have but by 
Executorſhip or an Adminiſtration of her goods and chattels.And all 
theſe perſons that may be executors, may be executors by that name 
as they may be Deviſces : And yet if there be two of one name, and _ 
the Teſtator make one of that namehis executor , and doth not fay, ws. 7 
neither can it be diſcerned which of them he doth intend; in this cafe,” 
neither of them ſhall be executor. | | 
Bur it is ſaid, that an Heretick, Apoſtate, Traytor, Felon, Recu- | 
ſant convi& , Sodomite, Libeller , Baſtard begotten in Inceſt, or a 59; 
notorious Uſurer cannot be an executor : And that if a man be for 3? 
any of theſe cauſes uncapable at the time of the death of the Teltator, 
when the- executor is to take upon - him the _Executorſhip, 
that he' is for ever uncapable; But it hath been held by 1s. 
the Common-Law, that a perſon attaint , may be an exe- Fm. 
cutor, on | SE Ara 
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* his Will; I will that 7 $ ſhall be my general Adminiſtrator, or 1 


joynt Execiitors with him. 


4 Teſtament. 


The moſt apt and proper words whereby to conſtitute an Execu- 9, By what 


j tor, are, I make 7 $my Executor, or, I make 7 $ the Executor of words a min 
. My Will, &c. But an Executor may be conſtituted by other words _ made 
- equivalent or by implication -: And therefore, if a man, ſay in 2" FFremto'» 


" and wh:t 
words 1 1 


will that 7S ſhall adminiſter all my goods, or I will that 7 $ ſhall Teſtament 
diſpoſe all my goods and chattels, or I commit all my goods to fall mike a 
7 $, or commit all my goods to the diſpoſition of 7 $,or I make 7 $ a2 full = 
Lord of allmy goods, or: I make 7s Legatary of all my goods, or Ns 5 ada. 
I leave all my goods to 7 $, orT'give allmy goods to 1S, and make tor or ſupravi- 
no other Executor; in all-theſe caſes, 7 $ by intendment of Law for 3 and who 
is made Exccutor of all the goods and chattels of the deceaſed : So if | M Rk 
a man ſay, Of all my goods I make 7s, and fay no more, but omit 4. ? 
theword- [Executor;]-by theſe words £ $' is made Executor : Soif 

-one ſay, Iwill that 7 $ſhall diſpoſe all;the goods that are in his 

hands, by theſe words 7 S, as to thofe goods is made Executor : So if 

I deliver goods to 7 S' to keep until 'my death , and then to diſtri- 

bute ad: pros uz, or for my ſoul, hereby 17S is made Executor of 

thoſe goods. So: if one fay,-I will that 7 $ ſhall be my Executor 

if 7 D will not; by this 7D is made Executor in the firſt place 

by implication,” and if he refuſe, then 7 $ ſhallbe: Executor. But 

if a man 'make eA and B his Executors, and ſay, I will that 1 $ 

ſhall be a Co-adjutor, or helper to e and B ad diſtribuendum or 

ad: adminifirandum bona mea ; or T will that 7 $ ſhall be Surveyor, 

or Supraviſoripf: my Will; ih theſe caſes and by theſe words, IS 

is not made; Executor with eL and B. And yet if he ſay, I will 


that:7 S-ſhall have Adminiſtcation of my goods, or be Exccutor 


with:eL and B, or be Adminiſtrator with 4 and ZB ; in theſe 
caſes and by theſe words, I. $ is made joynt Executor with 4 and 
B. :And if. one ſuppoſing 71S tobe dead, ſay, I will that 7 D ſhall 
be niy-Executor becauſe Z S is dead ;; in this caſe and by theſe words, 
TS if hebe living. is made. Executor firſt; and if he refuſe, 1 Þ 
ſhall be Executor::-If one make 4B and C his Executors , and 
then faith. afterwards: And:I will that B ſhall adminiſter my goods 
alone; or that B onely ſhall adminiſter my goods ; it ſeems in theſe 


caſes, B onely is made Executor, and that A and ( are not made ,, 1. . 1 


| in what ciſe 
Inall Cafes where a man-hath any goods or chattels to adminiſter, an Admini- . 


. and hedoth diea natural or civil death, and dyeth inteſtate, either {ration is 


in deed, z. e. doth make no Will at all, nor appoint any Executor, (INE or 
or'in Law ; z. e..that doth. make. one or more his Executor or om ir doch 
Executors, and heor they ſo appointed, is, or are ſuch perſons, as are belong tv 
not in being; or if they be in being, is, or are ſo incertainly grant it, and 


named, that it cannot be diſcerned whom the Teltator doth intend'; *2 whom it 


? mult be grancs- 


orif heis, orthey be well named, he is,. or they are all incapable by ,,, 
ES: | reaſon 
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reaſon of ſome legal impediment ; or if otherwiſe, they be 
capable, they do all die before the Will be proved ; or if they live, if 
being cited to come in before the Ordinary to prove the Will, they 
either refuſe to appear, or if they do appear, they refuſe to prove 
the Will, and to take upon them the Adminiſtration of the goods and 
chattelsof the deceaſed ; in all theſe caſes, the Ordinary may and 
ought to grant the Adminiſtration of all the goods and chattels of 
the deceaſed to him that of right it doth belong unto, according to 
his diſcretion : And if a man make a Will and after the death of the 
Teſtator, the Executor prove it, and then die inteſtate, the Ordinary 
muſt grant the Adminiſtration of thegoods of the firſt Teſtator, not 
adminiſtred in the hands of the Executor to ſome competent perſon 
or perſons according to his diſcretion : but where a man hath no 
goods and chattels to adminiſter, 5. e. cither he hath none, or if he 
have, they are none of his, or if they are, there is an Execntor 
named, in rerum natura, capable , and well named, and he doth 
accept , or at leaſt hath not refuſed the Executorſhip ; in theſe caſes, 
the Adminiſtration ought not to be granted ; or if it be granted, it 
will be void or voidable at the leaſt : And where an Adminiſtration 
isgrantable, it is to be granted by, and had from the Ordinary of 5«.« 


the Dioceſs, where the party, whoſe goods are to be adminiſtred, li- :: H-bet 


Fitz. Adnj- 


ved at the time of his death; for regularly he that (hall have the vitwia; 


Probate of a Will, in caſe wherea man doth make a Will, ſhall have 5# + 
the granting of the Adminiſtration of his goods and chattels, in caſe Nv 
he die inteſtate ; And therefore, if all the goods and chattels of the 
party deceaſed, be within the ſame Dioceſs wherein the inteſtate li- 
ved and dyed ; the Ordinary of that Dioceſs, or his lawful Depu- 
ty, or Conimiſlary , or the Arch-deacon of the Dioceſs, or his De- 
puty or Official (as the Cuſtom of the Countrey is) or the Dean 
and Chapter in time of vacation of the Biſhop, ſhall.grant the Ad- 
miniſtration, and the Adminiſtration ſhall be had: from him : but if £255 
Boua titabilia. there be bona notabilia in the caſe, viz. if the party deceaſed : have 55% 
goods or chattels of the value of five pounds or upwards, lying and 77:i% 
being at the time of his deceaſe in divers Dioceſſes; in this caſe, the 7.3: 
Archbiſhop or Metropolitan of the Dioceſs wherein the party dy-#*** 
ed, or Sede vacante, the Dean and Chapterbeing Guardian of the 
Spiritualties, and not the Ordinary of the particular Dioceſs ſhall 
grant the Adminiſtration ; and it muſt be had from him ;-for if the 
Ordinary of the - particular Dioceſs grant it when it ought to be 
granted by the Metropolitan , the Adminiſtration is'void, not onely 
-as to the goods that lie within the other Dioceſs , but alſo as to 
the goods lying within the ſame Dioceſs : And ſois italſo, if-itbe 
granted by the Ordinary of another particular Dioceſs, as if A die 
within the Dioceſs of Zzco/z , the King being indebted to him at 
the time of his death, and the Adminiſtration of his gratſhons 
chattels 


pjer 30 5 , 
eat. 21 
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chattels is granted by the Biſhop of London; this Adminiſtration is 
void: Andif the Metropolitan do grant an Adminiſtration, when 
it ought to be granted by the Ordinary of the particular Dioceſs, 
the Adminiſtration is voidable by ſentence of the ſame Court out of 
which it is granted : If one diein Ireland, and have nothing but an 
Eſpecialty for money , and that Eſpecialty doth lie in Englaza, the 
Ordinary of the Dioceſs within which that place is where the Eſpe- 
cialty doth lie, (hall commit the Adminiſtration ; and if the Ordina- 
ry of another Dioceſs grant it, the Adminiſtration is void : And 
therefore the caſe was, A Merchant in 1relaud was bound in an 
Obligation of 40 1. to one 7S in Loxden, and the Obligation was 


made in [re/axd, but remained always in Zondor, and the Mer- 


chant dyed inteſtate in the County of Bedford in England, and a 
Biſhop of Tre/axd did tTommit the Adminiſtration to one,, and the 
Archbiſhop of (auterbury did commit it to the wife of the In- 
teſtate who had the Obligation ; in this caſe the laſt Adminiſtrati- 
on was adjudged good : And it was there held , that the Admini- 
ſtration ſhall be granted by the Ordinary of the place , where the 
Eſpectalty doth lie at the time of the death of the Inteſtate, and not 
by the Ordinary of the place where the debt began. Andin caſes, 
where the Adminiſtration is grantable by the Ordinary and others as 
before, ſuch perſons having power to grant ir, may not grant it to 
whom they pleaſe, but as they are bound to grant it, and cannot re- 
fuſe ſo to do, ſo are they direed and: appointed to whom they 
ſhall grant-it: For it is appointed by a ſpecial Law, That the Or. 
dinary ſhall depute the next friends of the Inteſtate to adminiſter his 
goods if they deſire it: and the Adminiſtration is to-be committed 
to the widow , or next of blood, or both to the Inteſtate,and where 
there be divers in equal degree ,' and they all ſue for it , the Ordi- 
nary may accept them all, or refuſe ſome of them, and commit 
the Adminiſtration to the reſt onely ; and if ſomie of them onely 
ſue for it , he may grant it to them alone: So that now the Law 
and courſe is to grant the Adminiſtration to the neareſt of. kin to 
the deceaſed : As 1, to the husband or wife; and if there be 
none ſuch, 2.-to the children ſons or daughters ; and if there be 
none ſuch, '3.' to the Parents, Father or Mother ; and if there 
be none ſuch, 4: to the brothers or ſiſters of the whole blood}, 
and if there be none ſuch, 5.-to the brothers or ſiſters of the 
half blood ; and if there be none ſuch, 6. to the. next of kin, 
Uncles, &c. And if theſe come in time and defire the Admini- 
ſtration, 'the Ordinary may and muſt grant it to them, and cannot 
grant it to any other if they be capable of it, as moſt men'are: and 
if divers of theſe in equal degree defire it, the Ordinary may grant 
to which of them he pleaſeth ; howſoever in this caſe , it ſeems 
moſt juſt and equal to grant it to them all., unleſs he have ſome 
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ſpecial reaſon to admit ſome and to exclude the reſt : and if none of 

theſe that are next of kin ſhall deſire it ; but ſuffer the time to flip; in 

this caſe, the Ordinary may grantit to whatſoever: ſtranger he pleaſe: 

And yet then perhaps the: next of kin may by Suit get the ſame Ad- 

miniſtration revoked, and a new Adminiſtration granted to him, 

See ;»fra at Numb. 4r. 
+> How:n An Adminiſtration may and, muſt be granted in writing under Pre 14; 
Adminiſtra> Seal, for by word of monthit may not be granted ; and it may be e2fcn, 
tion may be oranted as well upon condition-as abſolute: and it maybe granted 
granted, and ag yell for a part of the eſtateas for the whole : And therefore, ,if 
erphem'g a man have goods in two Provinces, and he make a Will of his 
Ada 1t;- Foods in one of the Provinces, and die Inteſtatefor the goods in 
on, or not, the other Province, an Adminiſtration may be granted for the goods 

in this: Province: 'Alſo. an. Adrniniſtration may be granted during, 

or until a certain time, ox continually, And therefore, if a' man 

make a Will and appoint an Executor forſeyen years, 'after the -ſe- 

ven years ended, the Ordinary may.and muſt grant an Adminiſtra- 

tion of the, goods:: 'Soif one. do appoint, another to, be his Ex- 

ecutor, 'to/ be his Executor' a:yearafter his death , the Ordinary may 

and muſt grant the Adminiſtration-for that;.year ,.until the power 

of - Executor doth take plactz'A And all theſe Adminiſtrations are 

g00 


If an Fxecutor dic after ke bath proved the will, and he hatk Sat 54 
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22. Who ſhall 


adminiſter af. Made a Teſtament, and - appointed an \Executor therein; : 10 this ; 7. Plow. 2 


ter the death Caſe, this Executor alſo ſhallbeExecutor to the firlt Teſtator, as he is 


of an executor to the ſecond , and he ſhall have-all the benefit and be' ſabjeR toall 
oy Admini- the charge that the firſt Executor had and was ſubjeRt unto ;'and.yet 
\|.>n2 a4 the goods of one Teltator ſhall not be ſabje& tothe. debts of the 

how an Exe, Other ; but each of the Teſtators goods ſhall be ſubjeRt to the pay- 
cu'or of an ment of his own. debts onely. .. * And if /inthis caſe, -the Executor of grin. r 
Executor ſhall the Executor take upon him the Adminiſtration ;oF.the goods. of % Voltnd 
wo). No be thefirſt Teſtator, he cannot refuſe. the Adminiſtration of the goods «i: 
my of the latter: but he may take upon: him the: latter, and, refuſe the 
former. But if. the Executor. refuſe to adminiſter to the firſt Te- 
ſtator before the: Ordinary, 'or: die before the Probate of the Will, 
and he hath made a Teſtament':and appointed an Executortherein ; 
in theſe caſes, ir ſees the Executor of the Executor ſhall.not admi- 
niſter the o00ds of the firſt Teſtator, but the Ordinary'muſt grant the 
Adminiſtration thereof : And yet if all the refidue of the goods of 
the firſt Teſtator be given by the. Teltament to the firſt Executor 
after” the debts be paid ; in this caſe; albeit. he. die hefore Probate 
of the Will, yet his Executor ſhall be Executor alſo. to.the firſt Te- 
Nator, or elſe heſhall have the Adminiſtration of his goods and chat- 
tels granted unto him : And therefore, if «make his Will, and Adj 
gire Legacies to B and D, and give all the reſt. of his goods ang Gr nb 

chattels 


Dyer 373 


ap.23 


er 296, 
tz. Admin, 
4 6.14, 
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chattels afcer debts and Legacies paid to C his wife, and make her 
his ſole Executrix, and Yhe die before Probate of the Will, or any 


eletion made, not knowing of the Will ; and Z ſue out an Admini- 
ftration of the goods of 4, and pay the Legacies to B and D, and F 


| ſneout an adminiſtration of the goods of [*; in this caſe, the Ad- 
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miniſtratorof C, and not of 4 thall have the goods ; .for the Law 
_ judge them in {{ after the debts and Legacies paid without any 
elecion. 

If an Executor after he hath proved the Teftators Will, die In- 
teſtate ; in this caſe, the adminiſtration of the goods of the firſt Te- 
ſtator not adminiſtred in the hands of the Executor muſtbe granted 
to whom the Ordinary ſhall think fit: And if the Ordinary pleaſe, 
he may grant the Adminiſtration, de bows non” adminiſtratts of the 
firſt deceaſed, and of the goods of the ſecond deceaſed to one and 
the ſame perſon : And herein the Adminiſtrator muſt take care that 
his adminiſtration have ſpecial words for the granting of an admint- 
{tration of the goods of the firſt Teſtator , not adminiſtred ; * for 
howſoever ſome hold that by the general adminſtration , the Admi- 
niſtrator ſhall have not onely the goods of the Executor, Þnt the 
goo of his Teſtator alſo, yet it ſeems this is not taken to be Law at 
this day. 

If therebe two Executors made, and one of them doth refuſe 
before the Ordinary, and the other doth prove the Will, and 
make a Will himſelf and appoint an Executor and then die; in this 
caſe, it ſeems the Executor of the Executor that did prove the Will 
alone ſhall have the diſpoſition of all the eſtate, and be Executor to 
the firſt Teſtator, and that the ſurviving Executor ſhall not meddle 
therewith, for that his EleRtion by the death of his companion is 
gone. And if one make two Executors, and one of them doth 
make an Executor and die, and the -other that doth ſurvive hath 
accepted the executorſhip; in this caſe, the ſurviving Executor 
ſhall have the ſole diſpoſing of the eſtate, and the Executor of the 
deceaſed Executor (hall not intermeddle therewith : And if there- 
fore the ſurviving Executor die Inteſtate , an adminiſtration 
de bonts won eAdminiſtratis of the firſt Teſtator ſhall be grant- 
ted: And if the Executor of the deceaſed Executor have any of 
the. eſtate in his hands, the ſurviving Executor may take or re- 
cover it from him: And if two be made Executors, and one of 
_ is uncapable ; in this caſe, he that is capable ſhall adminiſter 
alone. 

If one that is Adminiſtrator of another mans goods do make 
his Will and make an Executor and die; or do die Inteltate, and 
the adminiſtration of his goods granted to ſome body ; in the 
firſt of theſe caſes the Executor, and in the laſt the Adminiſtrator, 
unleſs he be made Adminiſtrator of theſe goods alſo, ſhall not 
Hh | meddle 
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A Teſtament. 
meddle with theſe goods of the firſt deceaſed : but the adminiſtra- 
tion of the goods of the firſt deceaſed in the hands of the Admini- 
ſtrator not adminiſtred, muſt be granted again. And hence it is that 
if the Adminiſtrator of my goods have a judgement for a debt due to 
me, and he die before execution, and make an Executor, or die inte- 
ſtate, that in this caſe his Executor or Adminiſtrator ſhall never have 
execution of this judgement. And the ſame law is of the Adminiſtra= 
tor of my Executor in this cafe. | 
24. Wherean An Executor or Adminiſtrator may accept or refuſe the execu- 
Executor or torſhip or the adminiſtration at his pleaſure ; and therefore he may 
Aiminiſtra- at any time before he hath intermedled with the eſtate as Executor 
on. 7c. Or Adminiſtrator, refuſe it ; and if he be ſued by any as Executor or 
I” cxecutor- Adminiſtrator , he amay plead, »e ungues Execntor, 5, e. he was ne» 
ſhip or admi> ver Executor or Adminiſtrator, and did never adminiſter ; and if it 
niſtration,and be trne, he ſhall by this means avoid the ſuit ; for a man ſhall not 
now. And Hecompelled to take fich a charge upon. him whether he will or no. 
wheae he niay- os : 
be execuror IE therefore there be many Executors, or an adminiſtration be 
after he hath granted unto many : and one of the Executors prove the Will in the 
retuſcd or not. name ok; the reſt, or one accept the adminiſtration in the name of all 
polo Fa the reſt, yet the reſt may refuſe to accept it, and plead in any Suit 
lino wich che Againſt them that-they are not Executors or Adminiſtrators. But 
200ds of the as An Executor or an Adminiſtrator after hehath once legally refu- 
ccad ſhall be ſed the executorſhip or adminiſtration, can never after intermeddle 
Lidan amis therewith: ſo after he hath once legally accepted thereof (that is) 
ay eps hath done any thing as Executor or Adminiſtrator , and which is 
+ *  properonely for an Executoror Adminiſtrator to do,he can never af- 
ter refuſe it. And his acceptance of part, in this caſe, will make him 
chargable with all, except it be in the caſe before of an Execu- 
tor, who may accept of the laſt executorſhip , and refuſe the 
firſt, - 
If the Executors being cited to come in and prove their Will, ap- 
pear before the Ordinary , and refuſe to adminiſter and to prove the 
Will, they cannot afterwards accept it or intermeddle with it. But 
herein this difference muſt be obſerved ; That where there be ma- 


Coo. 9.97, 
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ny Execitors named and made, and they being cited, ſome of them iv; 


onely do appear and refuſe to accept it : (the reſt of the Executors be- 
ing then living) and after ſome or one of the reſt of the Executors 
prove the Will, or take upon him the executorſhip ; in this caſe and 
notwithſtanding this refuſal, they that do refuſe may afterwards 
at any time, at leaſt during the life time of their Co-executors that 
did accept it, accept thereof and intermeddle therewith as far forth 
as either of the reit, Andtherefore in this caſe howſoever the Ex- 
ecutors reſulings ſhall not be charged in any ſuit againſt all the Exe- 
cators for any thing due from the Teſtator , but they may by 
their plea avoid it: yet the Execntors accepting cannot lue for an 

thing 
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thing due to the Teſtator, nor be ſued for any thing due from the 
Teſtator, but they muſt ſne and be ſned in. the names of themſelves 
and their Co-executors that do. refuſe alſo. And if there be z exe- 
cutors, and two of them prove the Will, and the third refuſe ; yer 
this third executor alone may releaſe any Debt due to the Teſtator, 
But if there be but one executor made, and he alone, or if there be 
many made, and they do altogether refuſe before the Ordinary to 
take upon him or them the Adminiſtration ; in this caſe the Teſtztor 
is ſo far forth faid to be dead inteſtate, and thereupon therefore 
the Ordinary may grantthe Adminiſtration of the goods of the de- 
ceaſed, and then the executor or executors can never after accept 
thereof , or intermeddle therewith, And if one or more of the 
executors refuſe , and the relt accept, if he or they which accept dye 
before ke or they that refuſed accept ; it ſeems in this caſe they can 
never afterwards accept it, but the Adminiſtration mult be 
granted, | 

fre, © IF one be ſaxed asexccutor or Adminiſtrator, and he plead to the 
Suit e #nques Executor, i, e. he was never executor. or Admini- 
ſtrator, if he have not in truth intermeddled before; this Plea is a 
refuſal of the Executorſhip or Adminiſtration, and therefore he can 
never afterwards accept or intermeddle with the Executorſhip or 
Adminiſtration, | 

ex.5:37.5, Every intermedling with the goods of the deceaſed, or with the 

6 9. Office and Work of an executor, ſhall nor be ſaid tobe ſich an admini- 
ſtration,as to amount unto an acceptance of the executorſhip or Ad- 
miniſtration, and ſo to make a man chargeable as executor or admi- 

vai» Niſtrator. And therefore if a man that is an executor or Adminiſtra- 


tor 


ti. ainiar. LO dO ONely lay up and preſerve the goods of the deceaſed ; or com- 


licator 9, 


xa Mand another to take away the goods of the deceaſed from one 
> <.6.9;er that hath them in his keeping ; or ſee the deceaſed buried in a decent 
- maner, and for that purpoſeuſe,and if need be,ſeli ſome of his goods 
to doit;or make an Inventary of the goods and chattels of the dea- 
ſed ; or prove the Teſtators Will with his own money ; or take 
his own goods lying amongſt the goods of the deceafed : or take 
and uſe ſome of the goods of the deceaſed onely by miſtake, or as a 
treſpaſſer, or. by the delivery of another; or take and diſpoſe any of 
the goods of the deceaſed, when the executor or Adminiſtrator doth 
challenge them as his own and in his own right : or if he redeem 
any of the goods of the deceaſed with his own money when they are 


pledged to the full value, and the day of redemption is paſt, as nt- ryecutor of 
ther of theſe ats will make a {tranger an execator of his own wrong: his own 
ſo neither will they amount to an acceptance of the Executorſhip, V:92g 
and make the executor or Adminiſtrator chargable as executor or Ad- 
miniſtrator. But if a man that is an executor or Adminiſtrator 
ſhall ſue by that name for any Tk due to the deceaſed ; or being Ne 

| Hh > ————— e 


468 A Teſtament. Cap. 
ed by that name for any debt or duty due from the deceaſed, (hall im- 
parle to the Suit, or plead any other plea beſides ze nnques Exe- 
cator ; or ſhall take into his hands the goods of the deceaſed, and 
convert them to his own uſe, and altar the property by fale, gift, 
or otherwiſe, and all this as the goods of the deceaſed ; (and ſoit 
ſhall be intended againſt him if he do not declare the contrary, that 
he doth take and uſe them as his own,&c.) or if he deliver the goods 
of the deceaſed to Creditors or Legataries in ſatisfaRion of their 
debts or legacies; or receive any debt due to the deceaſed, and 
vive a releaſe for the ſame; or releaſe any debt due to him before it 
be paid ; or pay any debt due from the deceaſed, except it be with his 
own money : any or either of theſe ats will amount unto an ac- 
ceptance of the executorſhip ; and therefore after an Execntor or Ad- 
miniſtrator hath done any ſuch at, hecan never after refuſe the exe- 
cutorſhip or adminiſtration, 

If a woman ſole be made an Executrix to another, and (he marry fu 
a husband before ſhe intermeddle with the eſtate, and then her huſ. 
band doth adminiſter ; this is ſuch an acceptance as will binde her, 
and ſhe can never afterwards refuſe it. | 

The Executor or Adminiſtrator ſhall have by vertue of his exe- Co tupr 


25- What R eos ; Lit. 203.388, 
things an Ex- Cutorſhip or adminiſtration all the chattels real and perſonal of the 2 Sf 


60. Plow, 


ecuror or Ad- Teſtator, as well thoſe that are in poſſeſſion , as Leaſes for years of 3.9% « 
miniſtrator T.and, Rent, Common, or the like, Grants of next Advowſons, and ***.5% | 


ſhall bave by . . 4 ; ; 833. Coo 
ener" Preſentations, Wardſhips of heirs by reaſon of Tenures 7» (, apite, or 6577 


EMIT WOE ne PO Kan CA MS ba 
—" 4 wo R ” I O > Ve Sane > 
=_ p es. 2 —_ - - - 3D 6 p 5” %s _ 3 
Fl a 2 —A apt. Þ... IS - Pas 4 co Ce ine 4 
- " pt” ” O -c TS - E q - - _ ” By 
—_ —_ ——— -y X -< 
| n— A PEE I &<. > x WEE MES - on . 
0” O23» io ed act ot EEE ATE os ES. — _ hom — 0 rt: md... —_ DE £ 
pY g 
- - 0 
o —_ —_— my ET > o po 5 ” > = Lz*DC) 
C4 Ge OO TER, oo —_— = —_ BY a nn; => ue = - . a - : 
a -——— -_ <- - = 
_ - rr nt IEIEETS rom ar _—_ m ” = 
—— " ” . " jo a "= £ . «MX 
- - a _ gh nin ov - h ” _ ] 
- 4 ho 


apes 
-—— = 
6 S44 


> <<. HY ICT gr HAR i Oe > 
- -_ ” 


executorſhip Knights Service , corn growing and cut, trees, and graſs cut and ſe- 
or adminiſtca« vered, cattel , money;, plate, houſhold-ſtuff, and the like, as alſo 
tion, And thoſe that are in action, as right and intereſt of executions upon 


ſ 
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Jadgements , Statutes, Obligations, Cauſes of action, and the like ; 
ſve& of the He {hall have allo all other things that are of the nature of chattels. 
nature of the Þ And therefore the Executor or Adminiſtrator ſhall have the two {Com 


Pt 


GEN, years of the heir female that is in Ward ; a relief or an advow- jj: 
ſon that is fallen; and yet if a Biſhop have title to preſent by the fmt 
vacition of a Church, and then he dye; in this caſe the King and 
not the Executor or Adminiſtrator of the Biſhop ſhall preſent. And 
if the Lord havea greater eſtate in the Seigniory then for life or 
years, it 1s ſaid the Executor or Adminiſtrator ſhall not have the re- 
lief. And the Executor or Adminiſtrator of the Lord ſhall have 
Fines afſefled upon the Tenants upon their admittances in the Lords _ 
time. < And if I make a Feoffment in Fee, gift in tail, or leaſe #493 
for life, rendring Rent, and the rent is behinde, and then I dye ; in os: 
this cafe the arrerages of Rent due tome in my life time ſhall go 
to my Executor or Adminiſtrator in the nature of a chattel. So 
if a Rent be granted out of land to me in Fee-fimple, Fee-tail, 
for life, or years, and it be not paid to me in my life time ; theſe 
arcerages ſhall go to my Executor or Adminiſtrator, and not to ny 
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4 Teftament. 
other, 4 And fo alfo if a Parſon have an annuity in Fee it the 
right of his Church, andit-be behinde, and the Parſon dye; in this 
caſe the executor or adminiſtrator, 'not 'the ſucceſſor of the. Parſon 
ſhall have the arrerages, © Andif I be ſeized of land and poſſeſſed 
of a ſtock of cattel, and let it to another for years, and he covenant 
by the Leaſe to pay me and my wife, our heirs and aſſigns 100 |, by 
the year, during' the term; in this caſe after my death, and my 
wives ſurviving me, her executor or adminiſtrator and not my heir 
ſhall have this payment.'- f And if one ſeiſed of land in Fee make 
a Feoftment 'of it 'to me excepting the trees, and after grant 'me 
the trees for years; or if he make me a Leaſe of the land firſt for 
years, and after doth grant me the trees for a number of years, ts 
begin after the! end of the term of the land ; in both theſe caſes I 


- have the trees in the nature of 'achattel', and if I dye my executor 


or adminiſtrator ſhall have them; 8 And if a man grant to me the 
next Preſentation to the Church of D ; in this caſe if T dye, my 
executor or adminiſtrator ſhall have it as a chattel, ® And my 
wife ſhall have ſo much of her wearing: apparel as is necefſary- and 
convenient for one in-her eſtate 'and condition : andthereforet that 
ſhall not go to my executor. Bat iſo much of her wearing appa- 
rel as ſhe hath ſuperfluous and more-then neceſſary for her , ſhall 

0 to my executor or. adminiſtrator after my death. * And: the 


charters and evidences that do concern any of my chattels which'my 


executor or adminiſtrator is ro have, ſhall go: with the ſame thattels. 
So alſo-aty Charters whatſoever if they be pledged'to mefor mo- 
ney, ſhall goto my executor or adminiſtrator until the money 'be 
paid, But otherwiſe thoſe deeds and' evidences that do belong to 
the heir as incident to the Inheritance; ſhall notgo'to' myexecutor 
or adminiſtrator after my death,” | But matters! of! traſt; and: fuch 
things as are perſonal, as offices'of truſt, wardſhips 'by reaſon of a 
Tenure ' in Socage, or 7are' nature, or the like; ſhall not go to the 
executoror adminiltrator'after the death of him that hath them. So 
an executor or adminiſtrator ſhall not have the graſs and trees grow- 
ing on the ground: nomore then the- ſoil or:ground it ſelf whereon 
they grow. So an executor or 4dminiſtratoriſhall not-have the In- 
cidents of a- houſe, as gtaſs, doors; wainſcot,, and the like, no 
more-then the houſe it ſelf, nor pales, walls, ſtaulks, fiſh in Ponds, 
Deer, or Conies in Parks, Pigeons in Pigeon-houſes, or the 
like. = MT 


If a Leaſe for years of land be granted to me and my heirs, Sc 
or tome and my ſucceſſors, and I dye; my executor or admini- m_— of the 
ſtrator and not my heir ſhall have this term. The. ſame law is, ©*** 


if a wardſhip, or the-next advowſon of a Church be granted unto 
me and my heirs., or if a' Covenant or an Obligation be made 
to me and my heirs: for in all theſe caſes this is ſtill a chattel in 
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4 Teſtament. 

me that ſhall go to my Executor or Adminiſtrator, and he onely 

ſhall take advantage-by it. And if, my Heir or Succeflor happen 

ro get the Deed, the Executor or Adminiſtrator may recover it from 

him. And if ' a Leaſe be made to me for 20. years without na- 

ming my, Executors or Adminiſtrators or Aſſigns in the Leaſe; in 

this caſe if 1 dye, my Execytor or Adminiſtrator notwithitanding 

ſhall have it during the Term; 5, And.if a Leaſe for years bemade 
to 4 Biſhop and his Succeſſors, and he dye 3: his Executor or Admiz " Liu, 
niſtrator, not his Executor ſhall have. it. ' And if a man be poſſeſſed 3 cnn 
of a Term of years of land ; and grant it by Deed, or give it by © 


Will, to me and my Heirs, or to me and my Heirs males : or de- 


Coo. 895, 10; 


viſe it by Will toe Aforlife., .the.remainder to me and my Heirs, ; +;.»w»;., 
in theſe: caſes I (hall have theſe;Terms of years as Chattels, and af- 

ter my death my executor qr Adminiſtrator ſhall have them. > And 57% 
if-a man grant-a Rent out-of:his:land to me and my Heirs for 20 
years, and I dye; my executor or. Adminiſtrator not. my Heir 

(hall baye this Rent. * And: if a_Rent be granted tome my Hers ; y..;.. 
and executors. during. the: lifa-of: 7-5, and+ for :one. half year after, 1:%, 
and: I dye ;.;in this caſe therhalf-years Rent :ſhall goto:my exe- "7 
cutor:or- Adminiſttator ; and'\not to my Heir, And:if. I be ſeized »,..;. 
of land:inFee, and make a Leaſe for years of it, rendring Rent, and 

then deviſe this Rent to a ſtranger., and.the Deviſce dye; in this caſe 

his execintot or Adminiſtrator ſhall baveit.:innd if the Leafſes forlife  _ 
make:alcaſe for years-abfolteely:s this-in. Law 15:6 Leaſe:for:fſo *" 
many. Fears if; the: life long'tive ;; and thall go: to the executor or 
Adminiſtrator after-his.death.. ;;. 1 4 i log cw; 

- *If Thave a box, cheſt, oritrunk wherein my. wfitings:that: do 5 cw 
concern my inheritance do lyge and the: fanie is: opety and not-ſeals ris vic 
gd or. lockfd:1 it this:gals my; exatutor ſhall; have its; buc, of it be © 
locked; or 1H{ealegidanngs for then-4t: (hall goruth:chim that- is to 

have. the writings as. ificident\thereunto. And yet-if-therebe any 


money , plate,' or; any 'other -ſach-like thing-in* thecheſt alſo;.my 


executor ſhall have-that thing, | 


- ; "The: Incidents; of -a choſtſe;;: 35.-glaſs-windows annexed, with co.4.c4.4 
nails'or. otherwiſe. to- the; windows, the wainſcot fixed: by. nails, ©" 
ſcrews, or irons put through the poſts: or -walls,, tables dormant, 
fornaces:of lead and braſs, and fats in- a brew. and dye houſe ſtand- 

ing and faſtned to,the walls, or ſtanding in, or faſtned to the ground 

in the middle of the houſe, ( though faſtned to no wall, ) a copper, 


or lead fixed to the hbuſe, the doors: within and without" that are . 
' hanging and ſerving to. any-part of. the houſe, i hall not: go:to. the 


executor or Adminiſtrator-to be divided ahd ſold fromthe -houle, 
albeit the executor or: Adminiſtrator; have a Leaſe for years of. the 


Houſe; and by that means hath>th& houſe-alſq. Bur. if the. glaſs 
be from. the windows ;.orthere:be wainſcatlooſe , or doors more 


then 


DO = Doc has nn A 


Cap. 333 dA Teſtamint. 
then areuſed that arenot hanging, orthe like : theſe things ſhall go 
to the executor or adminiſtrator. Sk 


co.c.9% Tf I makea Feoffment to 7S of Land, on condition that if he 


Fit7s EXEC pf» 


pay me, my heirs or aſſigns, or my: heirs, execators or adminiſtra- 


tors a 1001. ſach'a day, that' the Feoffment ſhall be void, and I: 

dye before the time of payment; in this caſe if this money be paid. 

Rot, at the day, my executor' or adminiſtrator, and not my heir ſhall 
Lvxtir have it. 9 S940 1.50 

oc i 1 If one beſcizedin Fee of: lands whereon there are trees growing, 

| and he make a Feoftment of the land tome, excepting the trees, and' 

afrerwards he doth ſell me'the trees for ever; and after I dye-;'inthis 


6 Mos. caſe my executor or adminiſtrator ſhall not have theſe trees as they 
(hall in caſe where the Feoffer doth grant them to me for years. And 
it if Ibe ſerzed of Land in Fee, and I make a Leaſe for life; or years of 
it excepting the trees, and afterwards I dye ; in'this caſe tny executor 
or adminiſtrator ſhall hot have theſe trees, but they ſhall goin both 
A caſes with the and. 7 | 27, 
:þ.v: WY ©.t.cs If a Leaſe be made for life, or years of Land, whereon a houſe 1s 
, | Randing, or timber is growing,' and: 'the houſe is proſtrate, or the 
Me timber is ciit or fallen down (by whomſoever or what means ſoever 


it be; ) (the materils:of 'this houſe; arid chis timber is now-become 
a Chattel';-an& therefore if the Leaſe be without Impeachment of 
| waſte, it ſhall go to the Leafſee, - and after his death to hisexecutor or 
0. 7.9: adminiſtrator, but if the Leaſe be otherwiſe, it ſhall go to 'the 
Leaffor, andafter his.death'to his executor -or adminiſtrator. But 
if thetlmberbe cur for reparations: onely; or the Leaſſte-will imploy 
thematerials of: the houſe. to. build: it'again, andthe Leaſe do.continne, 
it may be ſo imployed,; and then the executor or adminiſtrator of the 
Leallormaynottakeic. {55D wan none rar taps 5h 
-.0, If onebeſcizedin Fee-ſimple of ground whereon trees do.grow, 
-: and/heſell:me theſe trees for money,and: afterwards I dye before they 
be cut; in this caſe my executor.'or adminiſtrator ſhall have and 
may cut them. COOL DO ITE 
«4c WI (nfs TE the Kings Tenant by Knights Service » (Capite be ſeized of a 
Dy Manor whereunto an Advowſonis appendant, and the Church be- 
come void; and the Tenant dyeth, his heir within age: in this caſe 
the King and not the executor or adminiſtrator of the Tenant {hall 
have the Preſentation. | And yer if in'this caſe the Land.be held of 
a common perſon,the executor or adminiſtrator and not the Gardian 
(hall have it, | 
me. Inallcaſesregularly where a mandoth ſowe Land, whereof and 
+%59- wherein he hath ſuch/an eſtate as may perhaps continue until the 
corn be ripe, if he that doth ſowe it die before it be cut and ſevered, 
his executor or adminiſtrator ſhall have'it ; as if the husband ſowe the 
land whereof he hath-an eſtate is Fee-ſtmple , Fee-tail , for life 
_ Hnh4 or 


'00. Exects 
'SI45. 57% 
tt, Excl 
r$ ALL 


_ Kh 
by _ »"- Ky af - x - So... 
A————— —_— == = ena *% 
moan = — rr, = * 
-_ —_ _ WW” l ? - - Pp Cw — 
- ——_— = - 2 ” = wn — þ - : 
ee og nos wut -—_— IE OG i Td re" : . p 
.- _—_ -——y——__—_ —_— SIE Ny” > -+ W - > . 
a , _ £ - 0 - : 4 - . P 
: a OA Rs 7 II - 
# ———_ a —__ 
- _— Is 
mach yy 
———_— 7 BE 


eee S 5 Rs; vn EE 
Ts & > — 0 FT y = = 
AS mT. be 4. -aaL 4 DT 
.- « Ls 8 - b = was = = - 
ate rien 
, RIOTS 
R ESR BAROns ren te Ie 
Bhd erode rw wn” ran ee; Snec ees Po ER BL De CTY 
. 
cc — 


= OD ones. Dn wy 


or for 4 certain number of years in the right of his wife, and dye 
ere itbe ripe ; in this caſe the Executor or Adminiſtrator of the huſ- 
band and.not the wife ſhall haveit, And ifone that holdeth land for 
the life of 7 S, ſowe the Land, and 7 S dye ere itbe ripe and-cut ; 
the Executor or Adminiſtrator of the Tenant ſhall havye this corn. 
And if Tenant in Tail, or in Dower ſowe the Land they do ſo hold, 
and dye ere it be cut ; the Executor or Adminiſtrator, not the iſſue in 
Tail, nor the heir, or him in Reverſion ſhall have it. So if the huſ- 
band make a Feoffment in Fee to the uſe of himfelf for life, and af- 
ter of his wife, &5. and he ſoweithe Land, and after dye ; his Exe- 
czitor or. Adminiſtrator not his wife ſhall have the corn, But if a Fe- 
offment be made:to the uſe of the husband and wife together in Fee, 


. or for life, and the husband ſowe the Land ; 1n this-caſe the wife not 


the Executor or Adminiſtrator of the husband, (hall have the corn. 
So if Leafſee for years certain ſowe the Land a little before the end 
of his term,and the term-end before it be cut, ; inithis cafe he that is to: 
have the Land, not the Executor or Adminiſtrator of.the Leaſke for. 
years, ſhall havethe corn. _ 
If-there be Tenant for life, the remainder in Fee of a Tenancy, ©**5 
and the Lord grant his Seigniory for life, and after he in-remainder 
5n Fee-of. the Tenancy, dye, his:-heir within age,; and after the Lord 
dye, and after the Tenant for life dye ; in this cafe the heir and not. 
X Executor or Adminiſtrator. of the Lord ſhall have the Ward- 
If one be ſeized of Land in Fee, -ahd make a Leaſe for years ren- #71: 


B, R, per Ctt- | 


dritg Rent at Michaeimas, or within:ten days after; and the Leafſor *= 
happentodye during the term after Michaelmas,and before the ten, 
days expired ;.in this caſe the heir of the Leaſſor and not his Execu- 
tor or Adminiſtrator (hall have the laſt half years rent due -at 24;- 
chaelmas, | [2 iy | 

_ If onegrant a rent in Fee, and grant withal : that if the Rent'be rx.5. 
behinde, the Grantor ſhall forfeit 20 s. nomive pene to the Gran» un) 5: 
tce and his heirs, and the Rent is behinde, and the Grantee dye ; in 
this.caſe his Executor or Adminiſtrator, not his heir, ſhall have this 
money that is forfeit already. So if one make a Feoffment in Fee of 
Land, and the Feoffee doth covenant to do divers things to the Fe- 
offer, Et quories defeftus fuerit, &c.. that he ſhall forfeit to him and 
his heirs 5 1,' and the Feoftee doth fail and break: his covenant divers 
ways,. and the Feoffer dyeth ; 1n this caſe his .Executor or Admin» |, 
Nr, not his heir (hall have and recover all the forfeitures that are | 
pail, | , 

If a Biſhop,-Parſon, Vicar, Maſter of: Hoſpital, or any Body 4.5: 
Politique be poſſeſſed of any Goods or Chattels in their own right 68 Con op 
and dye; theſe ſhallgo to the Executor or Adminiſtrator not the 
Succeſsor of ſuch.a perſon. And. albeit. ſuch things be pare 6 

| tRhEM . 


A Teſtament. Cap. i C 


+ 5 # { fa 
fi 1.3 


| A Teſtament. 473 \ 
them and their ſucceſſors, yet their executors and adminiſtrators and | \h 
not their ſucceſſors ſhall have it, But if a Corporation aggregate, as lf | 
Dean and Chapter, Mayor or Commonalty and the like, have any ll | 
Goods or Chattels in right of their Corporation, and any of the | l | 
Heads or Members thereof dye ; the Executors or Adminiſtrators | 
of ſuch perſon ſhall not have them : but they ſhall continue in ſucceſſi- f | 
on with the Corporation. | 
c.6.%%. AnExecutor or Adminiſtrator ſhall have the benefit of a pardon | i 
Pyer 261, : "lt 
granted to the deceaſed, and ſhall have advantage of any error in 
any outlawry againſt the deceaſed, and have reſtitution of the goods 
_ forfeit thereupon, | 
(o0, faper The Executox or Adminiſtrator of a woman that hath a hasband Husband and 4 | 


p.23; NN Cape23+ 


Litt, 351. 


:-294 (Nall have by right of his Executorſhip or Adminiſtration all Acons, ite: 
E Rights, and Titles to any Chattels, and Poſſibilities, and things of q 
that nature which the wife had before the marriage, and which fell f 
to her during the marriage ; for theſe things the husband ſhall not = || 
have by the intermarriage after his wives death, as he ſhall have all 1M 
the reſt of her Goods and Chattels : except he have them as executor Fj 
or adminiſtrator to her as he may be. And if ſuch a woman have any | 
Goods or Chattels.as Executrix:to another, her executor or admi- 
niſtrator not her husband ſhall have theſe alſo; for ſhe hath theſe : 
goods in anothers, and not in her own right. ! 
us*a,s: Tf Thave any Goods or Chattels in Joynt-tenancy with another,as | Wi-t 
clas If a Leaſe be made of Lands to me and another for years, or a horſe 1'Y 
#+3:1* Orother Chattel perſonal be given or granted to me and another ; in By 
theſe caſes if T dye, my executor or adminiſtrator ſhall not have any | 
part of theſe Goods or Chattels:but the other ſurviving Joynt-tenant BY! 
ſhall have them all. But otherwiſe it is of the Goods and Chattels | | \ 
that I and another have in Common. And therefore if Iand another ah 
have Goods and Chattels in that nature as before; and he, or-I : | j#; 
grant that. which doth belong unto us thereof unto a ſtranger ; in [1 
this caſe the ſtranger, and him of us two that hath kept his part are | || 


, 3, 9, 


1.7 Jac, 
R, per Ctt- : 
Ms 


V. B. 120; 
., Corve- 
t 17, Dye? 


Tenants in Common of the things ; and therefore if either of us dye; 
the part of him that dyeth in the Goods and Chattels (hall go to his 
executor or adminjſtrator and not to the other Tenant in Com- 
mon. 

34% If Thavea Judgement for Land-in a real or mixt AQion, and for WY 
damages recovered in the ſame Suit, and I dye ; in this caſe my exe- BY 
cutor or adminiſtrator not my heir ſhall ſue execution for, and re- 
cover the damages, but not for the Land. So if I recover damages a- 
eainſt another for the detaining of my Charters, and dye ; my exe- 
cutor or adminiſtrator ſhall recover the damages, but-the heir ſhall 
have the Charters, and the heir muſt ſue his Scire facias for the | 
Charters ere the executor can ſue for the damages. Allo if I re- | 
cover. any debt or damage in any perſonal aftion ; my executor 

OL: 


A Teſtament. 


.or adminiſtrator ſhall recover and have this, See more fra at 
Numb. 39. : | | : 
The power and intereſt which the executor hath is wholly by 
Exccutor may The Will. And hence it is that an executor whether he be abſo- 
do by yertue late or conditional whiles he is executor, may do any thing as exe- #*:7-. 
of his Execu- cutor, (except onely ſue for debts and duties due to the Teſtator) **%+ 
roeeutp And as well before the Probate of the Will as he may do after ; for be. 
oy eniedn fore the Probate he may enter into and ſeize the goods and chattels 
Adminiſtra= Whatſoever they be, or give power to another ſo to do: and if any 
tor,or Ordi- of them be taken or kept from him , he may have an action of treſ- 
Ps paſs, or a replevin to recover them ; he may-pive or fell any of 
the goods or chattels ; he may pay any of the debts due from , and 
receive or releaſe any debts due to the deceaſed. But it is other- 
wiſeinthecaſe of an Adminiſtration; for in as much-as his power 
j 4 and.intereſt is given to him; wholly by the Adminiftracion; : there- 
PO + 2 fore hecan do nothing; nntil the Adminiſtration be granted... And 
FRETS BY yet in this caſe, as to the goods taken away before the Adminiſtra- 
y' | tion, the Adminiſtration ſhall have ſuch a, relation as to give. the 
Adminiſtrator an a&ion for them. But otherwiſe after the Admi- 
: niſtration is granted, the intereſt and ,power-of - the Adminiſtrator 
| is equal to and with the power and intereſt of the Executor. - And 
yet it is otherwiſe of the power and intereſt of the Ordinary ; For cz; 
howſcever it ſeems by the ancient Common Law he might ſeize, ?;;%c#n. 
preſerve, give, grant, and diſpoſe the goods of the inteſtate to pious 351.5: 
uſes, yet might he: not ſne-for the goods or:debts due-to (the inte- 
WH! ſtate, no more then he might be ſned for any debt due from the inte- 
£3 [sf ſtate; and at this day he may onely keep and preſerve the goods of 
$041 't the deceaſed until adminiſtration be granted and ſue him in the-Court 
of the Ordinary, that doth detain the goods from him, and perhaps 
may ſaehim that ſhall take the goods out of his poſſeſſion ; for he 
KAR ADINg may not ſell or give the goods of the deceaſed , nor receive or re- 
I” F0Iu leaſe any debts; for in caſe where there is an Executor made that 
bb: is capable, &c. he is not to meddle at all with the eſtate until the 
Executor refuſe: and where there is no Executor that 'the party is 
bg dead inteſtate,. the Ordinary is preſently-to commit the adminiſtra- 
} tion to the neareſt of the kinred ; which when he hath done, his 
'& power is at an end, for it is doubted of ſome whether he may re- 
peal an adminiſtration without, cauſe or not ; but ir hath been cleat- 
ly held by all, that he may not diſpoſe of the eſtate afterwards, and 
\'% that he hath not power to enforce the Adminiſtrator to give por- 
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tions to children out of the eltate, and that if he do-go about it ei- 
| ' ther before or after the granting of the' Letters of Adminiſtration, 
"110+ T8 the Adminiſtrator may have a Prohibition, * And accordingly di- 


courſe 1s uſual: and Profibitions not often £ranted at this day. 
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vers have been granted; And yet notwithſtanding it ſeems this Dire 
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+Li5:5,  - AN Execntor or Adminiſtrator may after the death of the deceaſed 
te Exe Enter into the houſe where the deceaſed lived, and where he dyed, 
and where the goods are, and take them away and juſtific it ; but he 
muſt'do it within convenient and reaſonable time, as within 3o days 
after his death or thereabonts , and in a quiet and fair maner when 
.>ez. Che door is open, &c, m He may keep any of the goods of the 
deceaſed, fo as he pay or lay out as much of his own money in and 
about the Adminiſtration of the ſame eſtate. * He may if he wanc 
1007-543 money to diſcharge Funerals, or pay debts , ſell any of the Chattels 
real or perſonal whereof the deceaſed dyed poſlefled ; and that al- 


beit the thing in particular be deviſed : as if a man be poſſeſſed of a. 


Term of years zter alia, and deviſe the ſame Term to 71S; the Ex- 
ecutor or Adminiſtrator notwithſtanding this deviſe, may at any time 
before aſſent given to the Legacy, if he have not aſſets to pay the 
debts, ſell this Term, and the Legatee is remadileſs . And ſahe may 
do allo albeit there be enongh beſides to pay the debts, and he have 
no need ; but then in this caſe the Legatee ſhall have ſome relief 
in a Court of Equity againſt the Executor or Adminiſtrator for da- 
ww. 19, MAges z but the: fale is unavoidable. An Executor or Adminiſtrator 
1409.5  MAy retain ſo much of the eſtate as to ſatisfic his own debt firſf, if 
Xx any be due unto him, And if he have enough to pay all the debts and 
Legacies he may pay them in what order he will without danger 
to himſelf,; or wrong to Creditors or Legataries. And if he hath 
not enough, he may pay them in what order he will, but not with- 
out danger to himſelf. But if any thing be due to himſelf, he 
may pay. that firſt of all; and for others that are in equal degree, 
he may-pay which of them he will firſt, And for the Legataries 
he may prefer which of them he will, or pay one of them his 
whole Legacy , and pay another a part-of his, or not pay him any 
74 164irion PArt; Of his Legacy, if there-be no aflets to do it. But an Execu- 
44 nav Or Or Adminiſtrator may not ſell any thing that-is given in 
»4..2: ſpecial to a Legatee to pay another Legacy given to another Lega- 
**5% tee, nor compela Creditor or Legatee to take ſome of the goods 
of the deceaſed for his 'debt or Legacy whether he will or no, nor 
deviſe the goods he hath as Executor or as Adminiſtrator, neither 
can Executors or Adminiſtrators make diviſion of the goods amongſt 
- ---- -TRem> 
C00. $428, 
as much power as another Executor of full age; for he may ſell 
the goods, receive debts, and make Releaſes for the moneys he 
doth receive , afſent'to a Legacy when debts are paid, ſue, and be 
ſued, as another Executor, And he is onely diſabled to do any 


thing to hurt himſelf ; And therefore if he releaſe a debt before he 


receive it, the Releaſe is void; and if he afſent to a Legacy be- 
fore the debts arepaid, the aſſent is void ; and if he do any other 
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An Infant that isan Executor, after the time he is capable, hath Infant. 
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a& which will be a waſting of the goods in an Execntor that is of 
full age, it ſhall not binde him. And it ſeems that howſoever an 
Infant Executor after 17 years of age may ſell any of the Chat- 
tels perſonal he hath as Executor , yet that after his age of 17 
years, and before he is 2x years of age, that he cannot fell a 
Leaſe for years he hath in the right of his Executorſhip, but that 
ſuch ſale is void. ; 

Woman Co- A woman covert that hath a husband , and is an Executrix may 

ver, do any lawful aQ as another Executor may do, but ſhe may not do 
any thing to prejudice her husband, as releaſe a Debt before it be 


paid, aflent to, or deliver a Legacy before the debts be paid , or the 
like : and yet the husband himſelf may do ſo, 


27. The office The office and duty in general of an Executor or Adminiſtrator 
duty, charge js, to diſpoſe all the eſtate of the deceaſed wherewith he hath to do. 
egg po 1. Truly, not to convert any of it to his own uſe, but to theuiſe 
niftracorang And beſt advantage of the deceaſed , nor to labor by any undue 
ot the Ordina- practiſe or means to hinder any Creditor of his debt. . 2. Lawfully, 
rY- to pay Debts and Legacies in that order the Law preſcribeth. 
3. Diligently, q#1a negligentia ſemper habet comitem infortunium; but 
Fi-R in the More particularly , The firſt duty and care of an Executor or Ad- 
Eunerals, Miniſtrator after he hath taken upon him the charge of the Admi- 
{tration of the goods and Chattels of the deceaſed after the goods 
are laid up, is to ſee the body of the deceaſed landably interred ac- 
cording to his rank and quality ; wherein let the Execntor or Ad- 
miniſtrator take this caution by the way , not to exceed in Fune- 
ral pomp, eſpecially if ic be fo that the eſtate will ſcarcely reach 
to pay the debts ; for let his expences be what they will , the Judges 
( whoin this are to determine what ſhall be allowed ) will allow 
what they pleaſe, and they are pleaſed in ſach caſes to allow but a 
ſmall matter ; And whatſoever the Executor or . Adminiſtrator doth 
lay out more, he maſt bare out of his own eſtate, if he havenot 
Second!y, in Enough beſides to pay the debts. The ſecond duty and care mult be 


making an In- to make an Inventary, z. e. a Schedule containing a true and perfe&t 
Venr?ry, 


deſcription of all the goods and Chattels of the deceaſed at the time i.» 


Cap.3 
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of his death, as of his Wares, Merchandizes , Emblements, and the vn «5** 


like, with their apprizement and value, and of noneelſe, and of all 
debts due to him and from him. And this muſt be madeby and 
before two of the Creditors or Legataries of the deceaſed ( if there 
be any ſuch and they will do it ) and two others, or incaſe they 
refuſe, by and before two other men of the honeſt neighbors. And 
herein let the Executor or Adminiſtrator take this caution by the 
way not to intermeddle with the goods before he hath done this ; for 
howſoever he may do any a as Executor before the Inventary be 
made, yet the Ordinary may puniſh this upon him except it be done 
with the Ordinaries licence, who in this caſe may give what time 
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he will for the doing of it ; and until the Inventary be made and 
put in, it ſhall be preſumed againſt the Fxecutor or Adminiſtrator 
that he hath aflets in his hands to pay all men ;\ and beſides until 
this be done, he cannot dedudt to fatisfie his own debt firſt, and 
bar other men by Plea, But of the otherſide when he hath made 
and exhibited a true and perfe& Inventary of all the goods and 
chattels, it ſhall be preſumed againſt him that he hath ſo much as 
is contained in the Inventary and no more, unleſs more can be pro- 


ved by Witneſles, 3, The third thing whereof the Executor or Thirdly in 

Adminiſtrator is to take care, is to prove the Will if there be any ; Probate of the 
And this the Ordinary will compel him to do , but otherwiſe he 
may do any thing as Execator fave onely ſue ations as well before 
Probate as after. 4. The fourth thing whereof the Exect 
miniſtrator muſt take care, is to ſell and make money of the goods 
and chattels, and to receive the debts due to the deceaſed, and then gxcies ; and 
to pay the debts and legacies due to the Creditors and Legatarics, the order of 
wherein the Executor or Adminiſtrator muſt be very cautious and Payment of 


wary. And for this purpoſe let him obſerve, That all the debts -— ” 


mult be paid before any legacies be paid or delivered ; and if there 
be not enough beſides to pay the debts, any thing given by way of 
legacy may be ſold to make money to pay the debts, and the Lega- 
taries muſt looſe their legacies, for Legataris contendunt de lncro 
captando , Creditores antem de damno vitando, And in payment 
of debts this decorum muſt be obſerved. 1. Amone{t perſons that 
are Creditors, the Executor or Adminiſtrator himſelf (hall be pre- 
ferred , ſo that if any debt be due to him, he may dedudt to fatisfie 
himſelf firſt, albeit others looſe their whole debt thereby, and e- 
ſpecially then when his debt is in equal degree with others debts. 
2, After the Executor or Adminiſtrator is ſerved and fatisfied his 
debt, then the King is to be preferred , ſo that if there be any debt 
due to him, and he begin his Suit for it before any other man can 
get a Judgement for his debt againſt the Executor or Adminiſtrator, 
his debt ſhall be paid before any others. 3 After the King is ſer- 
ved and fatisfied his debt, then the debts of common perſons mult 
be paid. And theſe alſo muſt be paid in this order or maner. 
1. The debts due by Record by any Judgement had againſt the 
deceaſed in any judicial proceeding in any Court of Record. 2. The 
debts due'by Statutes or Recognizances entred into by the de- 
ceaſed ; for the debts due upon Judgements muſt be ſatisfied before 
theſe ; /it jndicium prins vel poſterius. 3 The debts due by Obligations 
and penal and (ſingle Bills, for theſe are in equal degree, and theſe 
are to be paid after Statutes and Recognizances. And yet if the 
Statute or Recognizance be onely for performance of Covenants, 
and no Covenant is broken, an Obligation for the payment of pre- 
ſent money ſhall be diſcharged before it, 4. The debts due for 
Rent. 
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'tor or Ad- Fourtbly, in 
payment of 
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rent upon Leaſes of Land, or grants of rents ; but ſome fay 

that debts due for rent in the Teſtators life time (be the rent 
reſerved upon Leaſes made by, or without deed for years, or at 

will) are in equality of degree with debts due upon eſpecialties. 

5. The debts due for ſervants wages and workmen. 6. The debts 

due upon Shop-books and verbal Contrafts; and yet it is faid $inns 
by ſome, That Legacies are to be paid before debts due by Shop- =. * 
books, Bills unſealed, or ContraAts by word, nod non credo. And 
amonelt debts alſo that are in equality of degree, thoſe that are 
due, are to be paid before thoſe that are not due; and thoſe whoſe 
day of payment is already come before thoſe whoſe day of pay- 
ment is not yet come: And yet if the Creditor whoſe day of pay-_ 
ment is already come, do not ſue. for his debt until his debt, whoſe 
day of payment is at a day to come, become due, the execntor or 
adminiſtrator may ſatisfe which of them he will firſt. And a- 
moneſt debts that are due and already to be paid, thoſe that are firſt 
ſued for, are to be firſt paid : Or if the Creditors begin their Suits 
together, the executor or adminiſtrator may pay which he will of 
them firſt, and to pay debts in any other order is dangerous : 
And therefore for the parpoſe, if the deceaſed are two ſeveral 
debts of 101. apiece to two ſeveral Creditors by ſeveral Obli- 
gations, and the executor or adminiſtrator hath enongh onely to 
pay one of them, he that can firſt get Judgement and Execution 
{hall firſt be ſatisfied, and if the executor or adminiſtrator do af- 
terwards pay the other his debt, he muſt ſatisfie the firſt out of his 
own eſtate. IF one that hath a debt due to him from the deceaſed 
upon a ſimple Contra or the like, ſte the executor or admi- 
niſtrator for it, and there be debts due to others upon Bonds and 
Bills unſatisfied ; in this caſe, the executor or adminiſtrator may 
not pay this debt, nor may he ſuffer the Plaintiff to recover in his 
Aion ; for if he do}, and he have not Aſſts beſides to ſatisfie 
the debts due upon Bills and Bonds, he muſt ſatisfie ſo much out 
of his own eſtate as he hath fo paid, or ſuffered to be reccvered 
from him ; for in the caſe of an Aion brought, he is to plead and to 
ſet forth theſe debts upon Eſpectaltics, and to fay that he hath no 
more but what is ſufficient to ſatisfie them, ec, and thereby he 
(hill bar the Plaintiff in his Aﬀtion. In like maner it is, if one 
that hath a dedt due to him from the deceaſed upon an Odligation, 
ſue the executor or adminiltratior thereupon, and there be debts 
due to others upon Judgements, Statutes or Recognizances, and the 
executor or adminiſtrator ſufter the Plaintiff to recover the debt 
due upon the Obligation for want of pleading the Judgements, &c. 
or doth voluntarily pay that debt, and he hath not Aﬀets beſides 
to pay the debts due upon Judgements, &c. in this caſe, he muſt 


pay ſo much out of his own eſtate towards the fatisfation Wn 
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the ſaid debts due upon Judgements, &c. as he hath paid of the debt 
due upon the Obligation. But here it muſt be noted that no Judge- 
ment or Statute that is diſcharged , or is left and ſuffered to lie 
by agreement to bar others of their debts, ſhall be any bar 

to others that ſue for their due debts upon Obligations, &c. and E9vin. 
care therefore if any Executor or Adminiſtrator ſhall plead any ſuch 
> Judgement, ec. in bar of any other debt ſued for by any other 
Creditor, the Creditor may by ſpecial pleading ſer forth this mat- 
ter of Covin, and avoid the plea and bar of the Exccutor or Ad- 
miniſtrator. If one Creditor, whoſe debt is in equal degree and 
preſently dne and to be paid, begin a Suit againſt the Executor or 
Adminiſtrator for his debt, and he hath notice that the Suit is 
begun againſt him, or the Action is laid in the County where 
the Executor or Adminiſtrator doth dwell, or (as ſome have ſaid ) 
in Zondex, (in both which caſes, it ſeems he is bound to take no- 
| tice thereof at his peri) and after this Suit begun, he doth make 
voluntary payment of another debt in equal degree in all re- 
ſpecs for which no Suit is begun ; this is a devaftavir in the Exe- 
cutor or Adminiſtrator, and if he have not Aſſets to ſatisfie him who 
began his Suit firſt, he ſhall be compelled to ſatisfie to much thereof 
as he doth voluntarily pay to the other, and that out of his own 
eſtate: And yet an Executor or Adminiſtrator may make volun- 
tary payment of any debt due by Record, as by Judgement, Sta- 
tate, &c. after ſuch a Suit begun, and juſtite ir. If two Credi- 
tors in equal degree to all purpoſes begin to ſue for their debts at 
one time; in this caſe, the Executor or Adminiſtrator cannot 
fafely make voluntary payment to eicher of them, unleſs he have 
enough to pay them both , bur his ſafeſt way is to pay him firlt, that 
in a due and legal proceeding (for he may not covinouſly help 
one of them to a Judgement ſooner ). can firſt recover it by Judge- 
ment and Execution; And yet if in this caſe no Suit be begun, the 
Executor or Adminiſtrator may make voluntary payment to ci- 
ther of them in equal degree of his whole debt, aibeit he have 
no Aﬀets left to pay unto the other any part of his debt, If 7 
and B be two Creditors in equal degree, and 4 begin his Suc 
firſt, and after B doth begin his Suit, and it happeneth thic B 
bona fide without any Covin or agreement between him and the 
Executor or Adminiſtrator, doth get Judgement and Execution 
firſt; in this caſe, the Executor or Adminiſtrator may make pay- 

ment to B firſt of all, But if the Executor or Adminittrator doth = 

by any Covin and agreement help B to his Judgement and Execu- Covin, 
tion firſt, and by this means ke is firſt ſatisfied , if there be not 
enough left to fatisfie eL, he muſt ſatishe him ont of his own 
eſtate. IF two Suits begin at or about one time vpon two feyeral 
Obligations, and the Exccutor is forced to plead to them gar” DE= 
ore 
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fore either of them hath a Judgement, ſo that he cannot plead ; 
the Judgement that the other hath againſt him, and he hath not 7 
Aﬀets to ſatisfie both the debts ſued for, and after the Plain- 4 
tiffs in both the Suits get Judgement and Execution. Owere what A 


the Executor or Adminiſtrator may do in this caſe : And here note 

by the way, that it is policy for a Creditor that hath cauſe to ſue an 
Executor or Adminiſtrator, to be doing betimes, and to get Judge- 

ment and execution afſoon as he may ; for it falleth out in this caſe, 

That he that doth firſt come ſhall be firſt ſerved -: Aﬀter all the 
debts are paid in ſuch order and maner as before, then 1s the 
Executor or Adminiſtrator to pay and to deliver the Legacies : and 
herein the Executor may prefer himſelf ſo, that if any Legacy be ves. «5: 
given to him, he may detain and dedu&ir, albeit-there be nothing 54.5%. 
lefc to diſcharge the Legacies given. to others: and after he hath ſa. *** 
tisfied himſelf, he may fatisfie and deliver what Legacies he will, 
albeit there be not enough to fatisfie all the Legatees ; or he may 

pay to each of the Legatces a part of- their Legacy , and deduR a, 
part out of every Legacy where there is not. enough to ſatisfie all 


the Legacies: But if any particular thing , as a Leaſe, or a horſe, 2 
or the like be given ; this muſt be delivered accordingly, and may ? 
not be ſold by the executor or adminiſtrator to pay others all, or any : 


part of their Legacies: and if there be enough to pay all the Le- e 
gacies, they muſt be paid all according to the Will; and it is faid by 


: Joy -_ 
| ſome, that if an executor or adminiſtrator make no _Inventary of 4 | 
| - ; ; 3 
| the goods, that he muſt pay all the Legacies whether he have Aſets ; 
EE. FOND m:= or not. Thelaſlt thing an executor or adminiſtrator is to take care of, 
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is to make an account, (for it is held that an executor or admini- 
ſtrator is not bound in Law or Conſcience to make reſtitution for 
perſonal wrongs) wherein this is to be known, That the Ordinary 
may if he will call the executor or adminiſtrator to account con- ; 
cerning the goods and chattels of the deceaſed, either generally or | 
particularly as the cafe requireth ; and that with or without the 
Creditors or Legataries inſtigation , within a year or what fime he 

will ; unto which account he may call all the Creditors and Lega- 
caries ; and therein the executor or adminiſtrator muſt ſhew what he 

hath received , and what he hath laid out, and prove it in ſuch ſort as 

the Ordinary ſhall like : And then if it be found he hath faith- 

fally and fully adminiſtred , the Ordinary may acquit him of the 
burthen , and then he is diſcharged of all Suitsin the Spiritual Court ; 

but this account and diſcharge will not help nor avail him art allto 
diſcharge him of Suits at the Common-Law. 

The Ottice and duty of the Ordinary after the death of any cog» 
perſon within his Dioceſs, is, if he hear of any Will made, and Bs: 
any Executor appointed , to cite the Executor, and to compel him b 110.0 
to come in and prove the Will, and to accept and take upon oy St, 132 

| the 


inb. Part; 
&*& 17. 
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-——— the adminiſtration of the good, orto refuſe it : andif the-Executor | 


art refuſe, orif there be a Will made and no Exccutor appointed, the 
Mac Thi. Ordinary mult commit the adminiſtration cm teſtamento annexo to 


4.325 whomhe ſhallthink fit, and'take Bond'of the Adminiſtrator to per- 


form the Will: And if there be no Willmade, he is to grant the. 
adminiſtration of the goods to the next of kin, if he or they require 
itz-and if-not, to whomſoever beſides ſhali defireit : orif nobody 
ſeeki it, he may grant letters to whom! he will ad colligenduns bona de- 
funtti, and thereby take the goods' of the deceaſed into his own 

| hands +:and then' it/ſcems/he is ro'pay therewirh the debts and Le- 

_ gacies of thedeceafed} ſo far as the fame will reach in ſuch order as the 
Fxecutor or Adminiſtratoris to pay them. Se more of this queſtion 
in Numb. 29 infra. F ! 7 Y- 

*An Executor or Admitiſtrator' #evilarly hall charge others for 23.Where and 
any debt or duty due' to the deceaſed, 'as the deceaſed himſelf might how an Exc- 
havedone ; andthe ſameaions the deceaſed mighthave had , the ta nerf 
ſame 'aRions for the "molt part the Executor or Adminiſtrator Narve fo 

«Weſt.2.c.224 ITAY have alſo : "And therefore he may have an 2 aRion Of ac- in reſpe& of 
ex8.47- COUNT, Þ an ation of Treſpaſs de bohir aſportatis in vita Teſtatoris, the citate of 


edjer zee © gf aQion of debt"againſt'a Gaoler upon the eſcape of a prilo- I 
TR 4 (oy 7 Os $ E woY £2 ys SE 4 Ee Late 
"q £40. ner, 4 Writ of Err6 Up » UL 27 Elix. ar attaint up: ons and reme=- 


on the Statute of 23 H. 8. a © Writ of reſtitution upon the Statute dy he may 
1.94% of 21 H.$.f an ation vpon the caſe upon the aſſumpſit of the Te- have agaiu it 
1586. ſtator, San Tudempaitate 2ominrs When the deceaſeds goods are taken ®: hers, and 
mr upon an Out-lawry againſt another man of his name, Þ an aQtion of Þ''** "> me 
5.7 Covenant for breach of a Covenant made to. the deceaſed, i an * 
ation upon the caſe"tipon the Trover and Convetfivn of the goods 
of the Teltacor; * at EjeQione firmo for. an Ejetment of the Teltator- 
out of a Term, gy naGion of debt for the rent behinde i in the life 
£1; time of the de aſed; man. _ debt for the Arrearages of an 
wen. annuity dueto the Teſtator i in MF life time, ® and a Raviſhmenr or 
53:4 Ejectment of guard: for 2 wrong. due to the deceaſed. 9 But an 
Executor or Adminiſtrator ſhall not charge” another, or have any 
aQion agaifiſt him for a" perſonal 'wrong done to the Teſtator, 
when the wrong d one to his perſon or.that which is his, is of that 
Nature. AS for which damaSs 'onely are to' be recovered : And 
ref re an Executor or Adminiſtratof cannot ſue another for the 
beating or. wounding of the deceaſed, orfora Treſpaſs doneto him . 
in. his cale,,” graſs'or corn, or for a, waſtedone-by his Tenant in 
his lands For theſe are ſaid to be perſonal actions Which die with 
the perſon; according te rule,” 4 io perſe onalis 1m ritur cum 
perſona. iN AIE, 
#6: "JO WEE ſtament be kept. from the Executor, | hemay have re- 
'  medy to. recover it in the Spirttyal-Court : So if the goods of the 
deceaſeÞbe kept from him, he'may fie there for them if he will, 5 of 
Ts . C 


k7 Hays, 


ICoo, 4 50 
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fore either of them hath a Judgement, ſo that he cannot plead 
the Judgement that the other hath againſt him, and he hath not 
Aſſets to fatisfe both the debts ſued for, and after the Plain- 
tiffs in both the Suits get Judgement and Execution. Oxere what 
the Executor or Adminiſtrator may do in this caſe : And here note 
by the way, that it is policy for a Creditor that hath cauſe to ſue an 
Executor or Adminiſtrator, to be doing betimes, and to get Judge- 
ment and execution aſſoon as he may ; for it falleth out in this caſe, 
That he that doth firſt come ſhall be firſt ſerved : After all the 
debts are paid in ſuch order and maner as before, then 1s the 
Executor or Adminiſtrator to pay and to deliver the Legacies : and 
herein the Executor may prefer himſelf ſo, that if any Legacy be vos. «5; 
given to him, he may detain and deduRit, albeit there be nothing 54.5% 
 lefe to diſcharge the Legacies given to others: and after he hath ſa- "© 
tisfied himſelf, he may ſatishie and deliver what Legacies he will, 
albcit there be not enough to fatisfie all the Legatees ; or he may 
pay to each of the Legatees a part of their Legacy , and deduRt a 
part out of every Legacy where there is not enough to fatisfie all 
the Legacies: But if any particular thing, as a Leaſe, or a horſe, 
or the like be given ; this muſt be delivered accordingly, and may 
not be ſold by the executor or adminiſtrator to pay others all, or any 
part of their Legacies: and if there be enough to pay all the Le- 
gacies, they mult be paid all according to the Will; and it is faid by 


AS! 


ſome, that if an executor or adminiſtrator make no Inventary of ME 


the goods, that he muſt pay all the Legacies whether he have Aﬀets 
Fiftaly,inm= or not. Thelaſt thing an executor or adminiſtrator 1s to take care of, 
Erb A+ is to make an account, (for it is held that an executor or admini- 
Fe {trator is not bound in Law or Conſcience to make reſtitution for 
perſonal wrongs) wherein this is to be known, That the Ordinary 
may if he will call the executor or adminiſtrator to account con=- 
ccrning the goods and chattels of the deceaſed, either generally or 
particularly as the caſe requireth ; and that with or without the 
Creditors or Legataries inſtigation , within a year or what time he 
will ; unto which account he may call all the Creditors and Lega- 
caries ; and therein the executor or adminiſtrator muſt ſhew what he 
hath received , and what he hath laid out, and prove it in ſuch ſort as 
the Ordinary ſhall like : And then if it be found he hath faith- 
fully and fully adminiſtred , the Ordinary may acquit him of the 
burthen , and then he is diſcharged of all Snits in the Spiritual Court ; 
but this account and diſcharge will not help nor avail him art all to 
diſcharge him of Suits at the Common-Law. 
The Once and duty of the Ordinary after the death of any cco599. 
perſon within his Dioceſs, is, if he hear of any Will made, and is 
any Executor appointed, to cite the Executor, and to compel him p. 110-76 
£9 come in and prove the Will, and to accept and take upon him 5-4: 


the 


.- 
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Cap.23< A Teſtament. 
rc the adminiſtration of the good, or to refuſe it : and if the Executor 
tt refuſe, orif there be a Will made and no Executor appointed, the 
4c. Ordinary muſt commit the adminiſtration cum teſtamento anxexo to 
425 whom he ſhall think fit, and take Bond of the Adminiſtrator to per- 
form the Will. And if there beno Will made, he is to grant the 
adminiltration of the goods to the next of kin, if he or they require 
it; and if not, to whomſoever beſides ſhall defireit; orif nobody 
ſeek 1t, he may grant letters to whom he will ad coll/rendums bona de- 
Funiti, and thereby take the goods of the deceaſed into his own 
hands : and then it ſeems he is to pay therewith the debts and Le- 
gacies of thedeceafed, ſo far as the fame will reachin ſuch order as the 
Executor or Adminiſtcatoris to pay them. See more of this queſtion 
in Numb. 29. fra. 

An Executor or Adminiſtrator regularly ſhall charge others for 28. Where and 
any debt or duty due to the deceaſed, as the deceaſed Emſelf might how an Exc- 
havedone; andthe fame aQions the deceaſed might have had, the 1. _ 
ſame aRtions for the moſt part the Executor or Adminiſtrator aig Sn 

Ket.zc.29 May have alſo : And therefore he may have an 3 ation of ac- inreipet of 
x1a:7- COUnt, Þ an ation of Treſpaſs de bojz3s aſportatis in vita Teſtatoris, the citate of 
232 © an action of debt againſt a Gaoler upon the eſcape of a priſo- _ 
©... ner, 4a Writ of Error upon the Statute of 27 Eliz. © an attaint up- 1 ET 


e9, 6.09, 


* . . R Ons and reMmes 
on the Statute of 23 FH. 8, a Writ of reſtitution upon the Statute dy he may 


(.9#% of 21 H.$. * an ation upon the caſe upon the aſſumpſit of the Te- have agai:.it 
1:25.46. ſtator, San Iydempaitate ominis when the deceaſeds goods are taken ers, 204 


Aaga7TS 


þ Drov\Fx 1, : . WIAt 2397; Athy 
i9F pon an Out-lawry againſt another man of his name, ® an action of , © ; 


o how. 
W527 Covenant for breach of a Covenant made to the deceaſed, i an 


ation upon the caſe upon the Trover and Converſion of the goods 
of the Teltaror, * an Ejefone firmo for an EjeAment of the Teltator 
»+* ontof a Term, !anaQion of debt for the rent behinde in the life 
14, time of the deceaſed, ® an afion of debr for the Arrearages of an 
= annuity dueto the Teſtator in Ms life time, ® and a Raviſhmenet or 
1:2 EjeAment of guard for a wrong due to the deceaſed. 9 But an 
Executor or Adminiſtrator ſhall not charge another, or have any 
ation againſt him for a perſonal wrong done to the Teſtator, 
when the wrong done to his perſon or that which is his, is of that 
nature as for which dama$s onely are to be recovered : And 
therefore an Executor or Adminiſtrator cannot ſue another for the 
beating or wounding of the deceaſed, or for a Treſpaſs done to him 
in his catele, graſs or corn, or for a waſte done by his Tenant in 
his lands ; for theſe are ſaid tobe perſonal ations which die w:th 
the perſon , according 't& ne rule, Aftio perſonalis m ritur cun 

perſona. MEL: 
if the Teſtament be kept from the Executor , he may have re- 
medy to recover it in the Spiritual-Court : So if the goods of the 
deceaſed be kept from him, he may ſue there for them if he will, 
I1 C 
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he may ſhe in any Court of Common-Law.' ' And if there be a 
Will, and an Executor made, or two adminiſtrations granted 
rogether , he that is rightful Executor or Adminiftrator may 
ſue the wrongful Adminifirator for the goods in his cu- 
ſtody.. 

If one grant a rent out off his land for life , provided that it ſhall Coo. fupe 
not charge his perſon, and the rent is behinde, and the Grantee dyeth, © 
in this caſe the Executor or Adminiſtrator of the Grantee may have 
an ation of debt for theſe Arrearages. 

IF any rent or Arrearagesof rent be due to me upon a grant of rent cw. 0.40 
out of any land tome, or reſervation of rent upon any eſtate made «v7. * 
by me of land; in theſe caſes, my Executor or Adminiſtrator may 
bave an aRtion of debt for this rent, or he may diſtrain for it, ſo- 
long as the land chargeable with: che rent, and out of which it doth 
iffae, is-in his poſſeſſion that ought to pay it; or in the poſſeſſion of 
any, one that doth claim by or under him. 

Tf: any. of my houſhold ſervants do convey away and eloin or de- See Sit, 
Rroy-any of my goods; any Executor or Adminiſtrator may have a 


Tpecial. Commiſſion out of the Chancery to enquire of, and to pu- 


29.Where and : 
now-an Exe- 
cator or Ad- 
miniſtrator 


thall be char- 


niſh.it. 'And incaſe where a man doth ſue as Execntor or Admini- co. s.zz 
ſtrator he muſt in his ation namehimſelf as he is, 5. e. if he be an pow 
Exccutor, he muſt name himſelf ſo ;; and if an Adminiſtrator, he muſt ris” 
name himſelfſo : And if there be many Executors, and -ſome accept 
and-ſome refuſe, if they bring any a tion, they muſt be all named 
in.the Writ : And yet if one Executor. have goods in his poſſeſſion 

and he alone ſell them, perhaps for this contra&he may bring an 
ationfor the money in his own-name; ſo alſo if the goods be taken 

out of his poſkeflion alone, it is ſaid he alone may ſue for them; but 

the ſafelt way in theſe caſes, is-to ſue in the names of all.the Execu- 

tors; for the-poſſeſſion of one of them -is ſaid to be the poſkciTt 10n 

of allof them. - 


An Executor or Adminiſtrator regularly ſhall be. charged Proqaey 


Litt. 209.5-.. 


others, for any debt or duty due from the deceaſed, as the decea- 7,258 
ſed himſelf might have been charged in his. life time , ſo far £*:* 
forth as he-harh any of the cſtate of the deceaſed. to diſcharge the 


ged by others, ſame. - And therefore i a man binde himſelf. by Obligation or Co- 


and what aRi- 
ons and reme- 
dy may be had 
againſt him, 
Qr Or, 


venant to pay money or doany ſach like thing, and do not binde 
his Executors or Adminiſtrators by name ; in this caſe, the Executor 

or Adminiſtrator maybe ſued-and' may be charged as far forth as if 
they were named. . And yet where the Covenant is.burt perſonal, as 
where one doth make a Leaſe for ye. *=ni the Leaflor doth Co- 
venant to .pay the quit: rents, but he @..... ot ſay during the term ; 
by this it ſeems the Executor or Adminiſtrator. of. the Leaflor 


Call not be charged. *® An action of the caſe lyeth againft him 909 "7. 


upon an aſlumpſit or. the fi mi contract of the Teſtator #efpecial 
where 
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A Teftament. 
where the ground of the Aſſampſit is a true debt, p a ationabil; parte 
bonerum lyeth againſt him ; 4 a Detizue lyeth againſt him for the 
goods delivered to the deceaſed, if the Executor or Adminiſtrator 
do ſtill continue the poſſeſſion of them : Alfo an aQion of debt lyeth 
againit him for Arrearages of account found upon the deceaſed be- 
fore Auditors, 

The Executor or Adminiſtrator of the father that hath levied Aid 
of his Tenant for the marriage of his danghter , ſhall be charged 
with it, and the daughter may ſue for it; 

The Executor or Adminiſtrator of a Guardian in Chivalry that 
doth commit waſte in the Wards lands, {hall be charged and may be 
ſued for the heir for it, | 

.If a man poſſeſſed of a term of years, deviſe it to another, and 
the Executor or Adminiſtrator of the Deviſor before the afſent to 
the Legacy, doth commit Waſte in the land in Leaſe; in this cafe, 
he ſhall be charged with , and may be ſued for this Waſte by him 


in reverſion : But if the Executor die, his Executor ſhall not be 


Dyer 370» 


Broo. Execu- 
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cory with it ; for it is a perſonal wrong that dyeth with the 
perſon. ne 

If a- Biſhop grant an annuity out of his lands to 7 S for life and 
dic ; in this caſe it ſeems the Executor or Adminiſtrator of the 
Biſhop ſhall be charged with the Arrearages due in the Biſhops 
time. 

If a Leaſe for years be made rendring rent, and the rent is behinde 
and the Leaſſee die ; in this caſe, the Executor or Adminiſtrator of 
the Leafſee ſhall be charged for this rent. So alſo if Leaſſee for years 
aſſign over his Intereſt and die, his Execator or Adminiſtrator ſhall 
be charged with the Arrearages before the aflignment, but not with 
any of the Arrearages due after the aſſignment. 


The Execator or Adminiſtrator of a'Ciiſtomer or Comptroller | 


ſhall be charged upon. a Tait of the Excliequer ſhewed to the 
Teſtator. | Has Ment : 

The Executor or Adminiſtrator ſhall be charged for a Raviſhment 
or EjeAment of: Ward by thedeceaſed. . - 60h 

The Executor or Adminiſtrator may be charged in the Spirituai- 
Court for Tythes due from the deceaſed : but he may not (as it ſeems) 
be ſued in any Temporal-Court for them, 

The Executor or:Adminiſtrator of a man that reeovercth a debt 
upon ajudgement had by the deceaſed, ſhall bechargeable with reſti- 
tution, if the judgement be reverſed for error. oy - 

An Executor or Adminiſtrator ſhall not be charged for any perſo- 
nal -wrong done by the deceaſed , and therefore no ation may be 
brought againſt him for any ſuch canſe, as becauſe the deceaſed 
did burn'the Deed of the Plaintiff, ſuffer a Priſoner at his ſuit 


to eſcape, cut down. his trees, cat up his graſs, beat or wound the 


I1 2 body 


433 


484 


20, What ct 


body of the Plaintiff, defame him in his name or the like ; for all 
theſe are ſaid to be perſonal actions that dye with the perſon , nei- 
ther is there any remedy to. be had againſt the Executor or Admini- 
ſtrator in equity in theſe caſes, neither ſhall he be charged in any 
ation of accompt for any receipt or occupation by the deceaſed. 
And yet perhaps an aQion of the caſe may lie in this caſe; neither 
will an action of debt lie againſt him npon the ſimple contrat of 
the deceaſed, but an aRion of the caſe onely. * Neither will an aQti- # jug 


Hill. 40Eliz 


on lie againſt an Executor or Adminiſtrator upon an arbitrement 2. 2» 
made in the life time of rhe deceaſed, albeit it be made-in writing. 

{ Neither will any action lie againſt any Executor or Adminiſtrator « 1... ; 
for coſts given in the Star-chamber or Chancery againſt the deceaſed ji.” 


. . 4 x . I C09 49; 
in a Suit there, but when' the party dieth, the ſame is: loſt ; and vo.tuw 


tor 78 135, 


where a man doth ſue an Executor or Adminiſtrator in a: Suit, he + ri 
muſt charge him as he is, viz. if he be an Executor, he muſt fre © 
him by that name; if an Adminiſtrator, then.by that name, And 
where there be many Execators, and have all accepted, they muſt 
be all (ned ; but if. ſome of them have refuled perhaps the Suit may be 
g00d enough agrinſt the reſt. But otherwiſe one Executor cannot 
be charged without his companions ; except-it be in the'caſe of Sum- 
mons and Severance, and in ſome ſpecial caſe where one alone doth 
the wrong and the like, as where one Executor- alone doth detain 
the deeds from the heir ; for in this caſe he alone may be charged. 
See moreinfra at Numb, 39. 


| 3598 , ; ; 21Ed.4 17, 
All the Executors where there be more then one , be they never #77. 


one Exccutcr ſg many, in the eye _of the Law are but as one man';.in which 7: ;»5:; 


or Admini=- 
{trator alone 
may co 3 And 
"where theaR. 


reſpe& the Law doth eſteem moſt acts done by or ' to any ris ru 


one. of them 3. as as done by Or to all of them. | And there. tors 19, 
fore the poſseJron of ..one of them of the goods and chattels 


cr laches of of the-deceaſed 15. elteemed the polseſſton of them all'; paiment 


one my pre- 
juice of bar 


of debts by or to one of them; is. eſteemed a'paiment- by. or 


þ's compani- ©© them all; the ſale or gife of one of them of the goods and 
on, and where Chattels of the deceaſed, the ſale and gift of them all; a Releaſe 


320f, 


made by or to oneof them is: a Releaſe made by or to them all ; 
and the aſsent,of one of them to a Legacy the afent:'of them all. 
* And thereforeif there be two. Executors, and one of. them de- * vs? 


liver up the: Obligation to the Debtor whereby he is bound , the 0- 51 


ther Executor (hall not recover him ina Detinue, Soif two Exe- 
cuntors have lands or goods in execution, and one of them releaſe all 

his intereſt, this is a total diſcharge of: the execution. * And yer if (<omih, 
in this caſe. there be , any praQiſt between the. Executor and the 7+ 
Creditor in this matter, and there be not Aſets beſides to-pay all 
the Debts and Legacies, here perhaps the -other Executor may have 
remedy in <quity. againſt his Co-executor and-the Creditor. But. 
how the Law is of Adminiſtrators, qwere.; for: ſome think that _ 
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( 


P.23, 


['udg? 
39 49s, 
.B.R, 


-ompr. 
45 4 th 


Cap.23« 


A Teſtament. 
of them alſo may ſell goods, releaſe debts, plead to aRions or the 
like, without the other. MeL TR 
og If one Executor atturn to the Grant of a reverſion, or a Rent ; 
$50.43; this is asgood as if they did all atturn and binde all thereſt, as in 
eiriiz*4* caſe of afſent to a Legacy ; for in this caſe the afſent will binde all 
the relt, albeit there be not enough to pay the debts beſides the Le 
gacy given away by aſſent, but his aſſent ſhall not hurt his Co-exe- 
cutors in a Devaſtavit. " 
-.9.3% JF one Exccutor appear to an action ſued againſt them all , or 
14” pleadaPleaatoit; this for the moſt part ſhall be ſaid to be the ap- 
pearance and Plea of them all, and ſhall binde the reſt. 


yrr9, Tf two Executors ſue together, and one of them is ſummoned 
4 "© and ſevered; in this caſe he that is ſummoned may before Judge- 


ment releaſe the duty ; but if the other proſecute to Judgement 
firit,and then he that is ſevered acknowledge ſatisfaRion, this will not 
benefit the Defendant, nor barr the reſt that are Plantiffs in the 
Judgement. And if three Executors ſue, and two are ſummoned and 
ſevered, and the three recover and dye; in this caſe the other two 
ſhall have execution. See more at A\smb. 27. ſupra. 
One Executor or Adminiſtrator cannot give or fell any of the 
1tr.z g00ds Or Chattels of the deceaſed to another Executor or Admini- 
ſtrator ;; and therefore they may not make diviſion of the goods 
amongſt themſelves ; and regularly one of them cannot ſue another 


31, Whaca& 


one Exccutor 


may do tg an= 


other, And 
what remedy 


of them, And therefore if one keep , give , or ſell all the goods, or aQion one 
releaſe debts, or the like, in the diſturbance of the execution of <xccutor or 


the Will or due Adminiſtration of the. eſtate ; it ſeems the other 
hath no remedy againſt him , except it be in the caſe of Covin be- 


dminiſtra» 
tor may haye 


a23inſt ano- 


fore ; But if all the reſidue of the goods and Chattels after debts and ther or nox. 


Legacies paid be given to one of the Executors alone, and after the 
debts and Legacies paid the reſt do detain it or any part of it from 
him; in this caſe perhaps he may have ſome remedy againſt 
them. ITS 

"ns: If the Debtor make his Creditor and another his Executors, and 
the Creditor doth refuſe the Executorſhip, and the other doth ac- 
cept it; in this caſe the Creditor may ſue the Executor for this 
debt : Burt if both prove the Will, and the Debtor dye, the fur- 
viving Co-executor cannot ſue the executor of the Debtor for this 
debt. Andif one make a woman and two others his Executors, 
and a Creditor before ſhe doth accept of the Executorſhip doth 
marry her ; in this caſe he may fue the other executors for 
this debt ; but if ſhe have accepted of the Executorſhip firlt, 
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32. Devajiauiz 


11d, What 


A Devaſtavit or waſte in an executor or Adminiſtrator is when Wo be £9i3 


7: he doth miſ-imploy the eſtate of the deceaſed, and mildemean him- pg,7/7:1;t and 


£408, & ; 
kl, $9. ſelf 


Ii3 And 


in the managing thereof againſt the truſt repoſed in him. waſting ef che 
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goods of the 
deccaſed by 
an Exccutor 
or Admini- 
Kraror, And 
how he ſhall 
be charged 

thereupon 


A Teſtament. 


Ahd- this may be done divers ways, as I, When the Executor 
or Adminiſtrator doth beſtow more upon the Funerals of the de- 
ceaſed then is meet, having reſpe&t to his degree and eſtate. 
2, When he doth pay Legacies in money, or aſſent to Legacies gi- 
ven in other things before the debts are paid , and hath not enough 
beſides'to pay the debts. 3. When he doth not pay the debts in that 
order and maner as is before fet down, but doth pay them firſt 


Cap. 23, 


®. 


' he ſhould pay laſt, and he hath not enough to pay them all. 


4. When he doth releaſe a debt or duty due to the deceaſed before 
he doth receiveit, or when the goods of the deceaſed being taken 
from him , he doth releaſe to him that doth take them the aRion 
whereby he may recover them. - 5. When he doth ſell the goods 
of the deceaſed much under value , eſpecially iF it be with covin, 
as to hisnear friends, to his ownuſe, to have money under-hand, 
or the like : but otherwiſe to ſell them under value, eſpecially where 
he cannot conveniently make more of them , is no waſte, All 2-13: 
theſe and ſuch like aRts as theſe are ſaid tobe a waſte in an Exe- 9'43.« 
cutor or Adminiſtrator ; and being diſcovered .againſt him by the 
return of the Sheriff, ( or as ſome think by enqueſt of office ) 
it will produce this eftet , to make the Executor or Adminiſtrator 
chargable for ſo much as he hath miſ imployed and waſted de bonrs 
proprits , ſo that any Creditor may charge him for the debt due to 
him from the Teſtator as' for his own--proper debt, and for ſo much 


the execution ſhall be made againſt him upon own. body, lands and 


goods ; And yet ſo as one Executor or Adminiſtrator ſhall not be v2. 
charged for the waſte of another ; for if there be many Executors, .*** 
and one of them onely doth commit the waſte , he onely ſhall be pu- 

niſhed for this waſte.” 'And the -Executor or Adminiſtrator if he 

do commit a waſte in the gift or ſale of goods, ſhall anſwer it alone: 

for he to whom the goods are given or ſold ſhall not be puniſhed 

for it, neither ſhall che Executor or Adminiſtrator of the Executor 

Or Adminiſtrator be puniſhed for it after his death. And howſo- 

ever the hasband' ſhall be charged in a Devaſtavit for the waſte of :#.7 
himſelf or his wife where ſhe is an Executrix whiles they both live 351. 
rogether; yet if a woman Executrix take a husband, and during 

the marriage he or ſhe doth commit a waſte, and after ſhe dye; in 

this caſe it ſeems the husband ſhall not be charged for the waſte 
himſelf-or his wife did , Sed gzere of this, Forif a void Admini- 
{tration be committed , and the Adminiſtrator do waſte the goods, <».* 5 
and after the Adminiſtration is committed to another; in this 

caſe the firſt Adminiſtrator may be charged by the Creditors for 

the waſte done in his time. But an Executor or Adminiſtrator may _. 
lawfully fell or convert the goods of the deceaſed to his own uſe, rn. 566 
ſo as he convert the money to the uſe of the deceaſed, in payment 
of debts, or the like, and pay ſo much of his own money as os 
g00ds 


2.23, W Cap.53; | #4 Teſtament. 
goods fo converted to hisuſe are worth;and theſe ads are not eſteem - 
ed a waſte in him. Alſo he may ſell any ſpecial Legacy that is given, 
and this is no waſte in him ; howbeit it is a wrong to the Legatee if 
there be Aſſets to pay debts beſides. And when he hath enough to 
pay all the debts and Legacies, then he may diſpoſe of the whole eſtate 
how he will without any prejudice to himſelf at all. 
7erns atthe AN EXecutor of his own wrong is one that is neither lawful exe- 33. Executor 
Lr kv CULOT NOY adminiſtrator,” and yet doth take upon to do and a ſuch * his own 
01-1725 things as are onely fit for, and proper to an executor or adminiſtra- 11 Þ: 0” 
ir Ex” tor, 4s tO take the Goods of the deceaſed into his own Polleſſion , +, be fo. And 
give and ſell them, pay the debtsof the deceaſed therewith, releaſe what a& ail 
the debts due to the deceaſed, and the like, And a man may mike him io 
make himſelf ſuch an executor by any ſuch intermedling with og yr ere 
the office and work of an executor, as followeth ; 1. By proving :& quch an M. 
the Will with the money of the dead ; but to prove another mans Exc<cutor may 
532. Will at my own charge, will no more make me chargable as execy- 90, And how 
ies th, tor of mine own wrong , then to bury the deceaſed in a decent s" _ » 
maner out of his own eſtate. 2. By a ſeizing, gaining, keeping ;..-* 
and uſing of the Goods of the deceaſed as a mans own, efpecially 
if he convert them to his own uſe, ſell, or otherwiſe dilpoſe 
them ; and every colour of Title will not help in this caſe ; for if a 
man make a Deed of gift of all his Goods and Chattels to another, 
and dyeth Inteſtate, and this in truth is fraudulent and in truſt, and 
the Donee after the death of the Donor doth diſpoſe of theſe 
44 Goods and Chattels as his own; in this caſe and by this means 
he ſhall be efteemed as executor of his own wrong. And yet if 
the Deed of gift be hea fide in fatisfaRion of a jult debt, and the 
Goods be no more then the debt, it may be atherwiſe : bur if the 
Goods be much more then the debt, there- it ſeems it ſhall be 
charged ſo for the overplus, and that whether he have them in 
Poſſeſſion or not; and ſo was the opinion of Juſtice Joxes at. 
Glonceſt, Aſlizes, 9 Car. IF the Ordinary grant Letters ad co/- 
om ligendum & vendendum the Goods of the deceaſed that are like to 
periſh, and 7 to whom the Letters are made, under colour there- 
of doth take and ſell the Goods ; hereby he may make himſelf 
chargable as executor of his own wrong: for the Ordinary hath 
no ſuch power himſelf, and therefore he may not give that pow- 
«,38z.er to another, If a man that is next of kin procure a Beggar, 
or a Stranger to take out an Adminiſtration, and then to make 
him a Deed of gift of all the Goods for a ſmall matter ; he may be 
thus charged for the overplus of the worth of the Goods more then 
yert. 187 '"< 11. he gave, $0 if a Debtor procure ſach an Adminiſtration to be 
«6 WM taken out, and then get a Releaſe of his debt from the admi- 
niſtrator; this may make him- chargable as executor of his own 
wrong for ſo much as his debt doth come unto. And yer a 
« T1 þ man 


0, of is. 


A Teſtament. Cap.2z; 
man may take away his own Goods that were in the hands of the 
deceaſed without danger. And every having and poſſeſſion of the 
Goods of the deceaſed will not make a man Executor of his own 
wrong: * For if a man dye in my houſe and have Goods there, »7;.,,,. 
and I keep them until I can be well diſcharged of them ; this "05 
will not make me chargable as Executor of mine own wrong. 

* So if I do onely lay up the Goods of the deceaſed to preſerve 15 5:14 
them in ſafety for him that ſhall have right to them , this will 
make me no more chargible, then if I take an Inventary of all 

the Goods of the deceaſed. So if another man take the Goods 

of the deceaſed and fell them to me, or give them to. me; how- 
ſoever this will make him chargable as Executor of his own wrong, 

yet this will not make me chargable ſo, Neither will every diſpo- *: 
fition of the Goods of the deceaſed make a man Executor of his :: 
own wrong ; for if a man ſeli ſome of the Goods of the deceaſed TOY 
(where there is need) to help forward a decent Funeral of the Body fin 5.” 
of the deceaſed : this is no ſuch diſpoſition as to make a man charge. 
able thus. So if I deliver the wife of the deceaſed her neceflary 
wearing apparel, or if I be wife to the deceaſed and take it my 

ſelf. So where I take any of the deceaſeds Goods into my hands, 

by miſtake, ſuppoſing them to. be mine own, or under colour of 
Title; as when TI have a good Deed of gift or ſale of them withour 

any fraud or covin : or under a good authority, as when TI take 

them upon a Warrant from the Sheriff that hath proceſs out of 
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the Exchequer to take them, or as a Treſpaſſor onely, as when .I 
kill, or otherwiſe abuſe the Cattel ; ſuch an intermedling: with the 
Goods of the deceaſed will not make a man chargable as Executor 
of his own wrong , neither may I ſo be charged in theſe caſes. 
The third way by Which a man- may make h:mſelf chargable as 
Executor of his own wrong, is by delivering of the Goods of the 
deceaſed to Creditors in ſatisfaction of their debts, or by ſelling $erncas: 


beſore?, 


any of the Ggods of the deceaſed to pay the debts of the deceaſed, 

and paying the ſame with the money made thereof; but to pay the 

deceaſeds debt with a mans own money Will not make him charge- 

able ſo. The fourth way, by which a man. may make himſelf fo 

chargable, is by receiving any of the debts due to the deceaſed. 

The fifth way, by which a man may make himſelf chargable. ſo, is 2: 

by releafing any debts or duties due to the deceaſed, The fixth >rr'6+ 

way, by delivering any Legacies given by the deceaſed in kinde, 

or by paying any Legacies except it be with a mans own money. 

'The ſeventh way, by taking a mans Legacy given to him before 

the Executor have accepted of the Executorſhip and afſented to 

the Legacy. The eighth way, by ſuing as Executor to the deceaſed 

for any Gebt due to the deceaſed. And the ninth way, by taking upon 

kim to ſcil.the Lands of the deceaſed. as his Executor, In all Je 
caſes 
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A Teſtament. 
caſes, and by all theſe and ſuch like means, a man may make himſelf 
ar» Executor. of his own wrong : So that if an Executor: after he. 
hath Legally waved the Executorſhip, or an Adminiſtrator after his. 
Adminiſtration is repealed and revoked, intermeddle with the.cſtate. 
in any ſuch maner,he may be charged as Executor of-his own wrong: 
And if a woman take more of her wearing apparel. then is neceſſary 
and convenient for one of her rank and condition without Legacy 
of the Husband and Licenſe of the Executor,.ſhe, may be charged 
thus. bY Th YI To TEE 

And if a man under colour of an Adminiſtration that is not good, 
or of a Commiſſion ad colligendum boua defuntts that is not good, 
or ofa Will when in truth there is none at all, or.no good Will, do 
take upon him. to intermeddle with the goods, and to diſpoſe of 
the eſtate in maner as aforeſaid, by this means he. may make himſelf 
chargable thus. And in theſe caſes and. by theſe means ſuch perſons 
that do ſo intermeddle, do make themſelves to be accounted in 
Law, Executors ; but Executors by wrong onely and not Executors 
by right. * And. therefore, ſuch perſons have not the favor nor 
power of lawful Executors, as to bring any, Action far Debt due 
to the deceaſed, to dedudt and pay themſelves any debt dye.to them- 
ſelves firſt of all, and to, bar other Creditors, and the like *.* And 
for ſo much as they have ſo diſpoſed and loved and ng 
more, they make- themſelves chargable to any Creditor. or-Le- 
gatee of, the deceaſed that ſhall ſue them as far- forth .as.a. lawful 


Executor- is chargable, And albeit, he that doth thus be a. Cregi- | 


cor, yet this will not_ help him ; for a Creditor may not entex,npon 


the Goods of the deceaſed, and pay, himſelf firſt ; andif hedo ſo, if 


there be a lawful Executor or Adminiſtrator mage, he may ſue the 
Creditor ; and if there be no Executor or Adminiſtrator made, the 
Creditor may by this means make. himſelf -chargable .to other 
Creditors, as Executor of his own wrong for ſo much. as he hath 
taken into his own hands: And then a man ſhall be charged the 
rather in theſe caſes, and by this means when there is no Exccutor 
made ; or if there be an Executor made, when he doth refuſe to take 
upon him the Executorlhip, nor any Adminiitration granted ; fot 
when a man dyeth Inteſtate, and a ſtranger taketh and uſerh che 
Goods of the deceaſed as his own, albeit he pay no Debt, or Legacy, 
nor do any other a& as Executor, yet when no other man taketh 
upon him the Adminiſtration , this intermedling ſhall make him 
chargable as Executor of his own wrong : for.in that caſe the Cre- 
ditor hath no other remedy : But in caſe where there is an Execu- 
tor made, and he doth prove the Teſtament, and. doth take upon 


him the Adminiſtration of the Goods, and then a ſtranger taketh out - 


by the hands of this Executor, or getteth into his own hands all or 
ome of the Goods of the deceaſed, and ufſcth them. as his own ; 


this: 


nd . 
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A Teftambnt.- Cap ie 
this will not make this ſtranger Executor ef his own wrong ; for now 
there is a lawful Executot againſt” whom the Creditor may have his 
remedy, and the Executor ſhall have his remedy for theſe goods a- 
ozinſt the'ftranger; for they are and ſhall be accounted Alſets in the 
hands of the 'Executor ſtill, notwithſtanding the ſtranger hath the 
Poſſeſſion of them : Andyet in this caſe alſo where there is a right- 
ful Executor, if a ſtranger ſhall take the goods into his hands, claim 
ro be Executor,*pay'debts and Legacies, and receive debts, and in- 
termeddle as P Executor.; in this, caſe, perbap s,and by this ex- N 
prefs-Adminiſtratioh as Executor, he may be charged as Executor of : 

his own wrong, albeit there be 'a lawful” Executor : And if a man 
dye Inteſtate, and a ftranger intermeddle with the eſtate as before, 
and then the adminiſtration is granted to another ; in this caſe, the 
ftraftiger may be charged by any Creditor or Legatee as Executor 
of his own wrong for his intermedling.before the Adminiſtration 
oranted ; for the rightful Executor or Adminiſtrator ſhall be charged —_ 
with no more then- what doth come into his hands. And if an coi 
Adminiſtration be granted afterwards to any one that hath ſo inter- ney. 
medled with the' goods before ; this will not purge the wrong done 
before ;-ahd therefore in this caſe, a Creditor may charge him as 
Execurtor of his own wrong, or as a lawful Adminiſtrator at his Ele- 
ctton. NE ct Roots | | Fo | oo | 
24. Admini-, | The Adminiſtrator durante minore etate is a ſpecial kinde of Ad- c.;.1 
ſtrator durante mminitrator,' and is1n caſe where an Infant under the age of 17 years ©"? 
wine rare 3 (for-at that age an' Infant is' capable of an Executorlhip) is made 
prone eat 4 an Exbeutor, and the Adminiſtration of the'$oods (as the maner is 
» $5 + 01311 in that caſe)is committed to one or more of the next friend or friends 
end, of the Infant during his minority, which is until he be of the age of 
ſeventeen years ; he that hath ſuch an Adminiſtration granted un- 
to him is fuch an Adminiſtrator. 'And he is ſometimes general, 
i.e. when'his adminiſtration is granted unto him without any words 
of limitation: and ſometimes he is ſpecial; z, e. when his Admini- 
{tration is granted to him ad ops & ſum of the Infant onely. In 
the firſt caſe,he hath as large a power as another adminiſtrator hath, 
and therefore he may aflent to a Legacy, albeit there be not Aſſets to 
pay debts ; he may (ell any of the Goods or Chattels of the deceaſed, 
or give them away, or the like, as another Adminiſtrator .may do. 
Bur inthe laſt caſe, it is otherwiſe ; for ſach a ſpecial Adminiſtra- 
tor can do little more then the Ordinary himſelf, and therefore he 
may not {ell any of the Goods or Chattels of the deceaſed, except it 
bein caſe where they are like to periſh, for Funeral expence:, or for 
payment of debts, nor may be afſent to a Legacy where thete is not 
Afſets to pay debts, &'c. And this Adminiſtration is ipſs fatto deter- 
mined when the executor doth come to the age of ſeventeen years : 
And therefore if it be granted during the minority of four ks 
| an 
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Cap. 23. A Teſtament; 
and. one of them dye, or come to. the age of fevetiteen years ; now.is | 
theadminiſtration determined: Antl:if che executor.be a woman; and 
ſhe take a husband that'is ſeventeen years''of dge''or upwards; in 
this caſe, it ſeems the adminiſtration ts determined : And therefore 
alſo it is that if ſuch an adminiſtration dararte minors atate be 
granted after the Executor is ſeventeen years of age, the adminiltra- 
tion is Void. ,. 25, Ou Eat HL DnA-A 6; | 

;7 1+ Tt hath beenheld that, the Ordinary; after bethath ganted rhe ad- 


250.4 FM. . ; ' I Fo \Vhere an 
© 3D. Miniltration of the goods of a man Inteſtate to another, may after- Ajminifraci- 
69.00. Wards Without, cauſe revoke the ſame and grant it to another , at his on once com< 
pleaſure: and that. if the Ordinary grant letters of Adminiſtration aroph by the 

ro one; and after;grant letters of Adminiſtration to another, of the HY 

| | | s . . May be aftere 

goods -of 'the ſame man, that:hereby the ſecond letters of Admini- ,,.;.2; revo- 
{tration are zp/o fatto; conntermanded , albeit. there be no words of ked; and what 

het, REVOCATION In them. * But-it ſeems the Law is otherwiſe , and that h31l be ſaid a 


5 5 after the Ordinary hath granted the adminiſtration according to nog as of 


ha TE chan Admi- 
7," the charge and direRion given him by the Statutes, that he cannot ,q;qraion, 0 
afterwards revoke it, and grant'ic to another without cauſe ; #. e. un- nor,und whic 
leſs the. firſt adminiſtration be. illegally granted, as::when it is as done be- 
granted to a ſtranger ,: and. not: to the next: kin, or the like , or fore 091 
mage. hy: : | EO . ſtand in force, 
naleſs the firſt Adminiſtrator cannot or will not adminiſter ; forin | 
theſe caſes he may without doubt grant the adminiſtration to ano- 
ther. And yetin theſe'caſes,; where there is a former adminiſtration 


granted regularly, all ats- chat. the firſt: Adminiſtrator doth law- 


fully execute and do as Adminiſtrator, as ſale of goods, payment, or 
receipt of debts.; making Releaſes, and the like, are good and ſhall 
binde the next and ſucceeding Adminiſtrator. . And therefore, if the 
04.5.3. Ordinary after the death of a man Inteſtate, doth grant the Admi- 


Picw, QC = 


Dyer 339. 


niſtration of his goods to a ſtranger, and then the next of kin 
doth ſue by Citation to have it repealed , and thefirſt Adminiſtra- 
ror hanging that Suit in the ſpiritual Court, doth ſell the goods of 
parpoſe to defeat the ſecond adminiſtration, and after the firlt letters 
of adminiſtration are revoked by ſentence, and the firlt ſentence 
annulled, and the adminiſtration is committed ta another ; in this 
caſe, the ſecond Adminiſtrator.cannot.recover theſe goods or have 
any remedy. for them. And yer perhaps if there be any fraud in che 
caſe, an Executor may have relief *upon the Statute of 13 El:z. 
But if the firſt Suit and ſentence be by Appeal avoided , then all 
that the firſt Adminiſtrator doth is void, and the ſecond Admini- 
#519 {trator may recover the goods notwithſtanding the ſale: And if the 
firſt adminiſtration be upon condition, all the ats the Adminiſtra- 
tor doth before the condition is broken, are good ; and therefore if 
he give or fell the goods, the ſubſequent Adminiſtrator cannot a- 
Void it. 
If a' man dye lateſtate and have not bona 79tabilia, and dhe, Bi- 
10P 


Wo. 8, 135, 
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ſhop of the Dioceſs . grant Letters of. Adminiſtration to. one, and 
after the Archbiſhop dorh grant Letters of Adminiſtration to ano- 
ther ; in this caſe; the effe& of :the firſt :Adminiſtration-is ſuſpended 
until the other: berrepealed :and declared by ſentence to be void. 


Plow. +8 


If there be a Will, and it is concealed , and thereupon an Admini- 3 u.;.;. 
ſtration is granted, and after the Will is produced and proved; in 
this caſe, the Adminiſtration is ipſo fa&o determined, and all the 


tio, are become void.. See 


as the Adminiſtrator hath done ab 1»: 

| . mor.in the next Queſtion, | | -.21 

We phage | If a Wilibe made by an Ideot, and an Executor appointed there- oy. 
Exccucor os in, and the Executor take upon him the adminiſtration, and after 
Adminit;z- the Will is avoided for the weakneſs of the Teltator;; in this caſe, it 
ror,may be a- ſeems that all the As: of the Executor doth before the avoidance 


voiced bythe of the Will arc good and not tobe avoided by the Adminiſtra- 
ſubſequent | * ED ns 


Executor or *0* © So 
Adminiſtra- If there be a Will made, and an Executor appointed, and the , ... 
tor, and what Ordinary cite the Executor to come in, and prove the Will, and 
TOW he doth not come, .and thereupon the Ordinary doth grant: the ad-. 
miniſtration to another; in this caſe, all a&s done by the Admint- 
ſtrator are good, and ſhall binde: the Executor, if he may and 
(hall afterwards take upon him the Executorſhip. But otherwiſe it. 
is where the Ordinary doth grant the Adminiſtration before. the 
Executor be cited to appear, or. before the time given him to take 
upon him the Adminiſtration ; for in this cafe, nothing that he doth 
ſhall binde the executor, 4 ER 1 mt 
When there is an Adminiſtration granted,and it ts afterwards up» 590.” 
on a Suit by condition onely repealed ; in this caſe all as done 7." 
by the firſt Adminiſtrator are good and ſhall binde the ſubſequent 
Adminiſtrator. Burt incaſe where the firſt Adminiſtration is upon a 
Suit by appeal by ſentence annihilated and declared void, there all 
acts done by the firlt Adminiſtrator are void, and ſhall not binde the 
{ubſequent Adminiſtrator: And therefore if the Ordinary of the 
Diocels grant an Adminiſtration that. doth belong to the Metropo- 
litan to grant (in which caſe, the Adminiſtration is void ;). all Acts 
done by the Adminiſtrator are void, and may be avoided by the ſuc- 
ceeding Adminiſtration. But when the Adminiſtration.doth belong 
to the Ordinary of the Diocefs to grant, and the Metropolitan doth 
tant it (in which caſe, it is onely voidable) 1n that caſe, all a&s up- 
on and by vertue of che firſt Adminiſtration before the ſecond Admi- 
niſtration-is granted, are good, BY | 
If an Adminiſtration be granted to a ſtranger, and afrerwards it ,,,,.. ... 
is revoked and granted to the next of kin ; in this caſe, all lawful ©%%77; 
aAs done by the firſt Adminiſtrator before ; and hanging the Suit, are ** - 
good and unavoidable by the ſubſequent Adminiſtrator ; and yet * 
perhaps if the firſt Adminiſtrator waſte the goods, it may be he 


may 
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may be charged for this by the ſubſequent Adminiſtrator , or r by a 
Creditor. 

Where the Executor by the Will is not to adminiſter untill a 
certain time ; in this caſe, the adminiſtration of the goods is to be 
* D_ until that time, and alla&s done by ſuch an Adminiſtrator 
before that time are good and (hall binde the Executor. So where 
an Executor is made, or an adminiſtraticn is granted upon condition, 


which is after broken , ſo that the executorſhip or adminiſtration 


is determined ; yet in this caſe, all as done by him before this time 
are good. 

If therebe a falſe and a trueWill, and the fear of the falſe 
Will prove this Will firſt, and afterwards the Execuror of the trve 
Will doth diſprove and avoid the firſt Will - in this caſe, he may 
alſo avoid all as the firſt Executor doth. 


The ſame Bars and Pleas regularly , that a man may have to-37;VVit thai! 
* be ſaida good 


bar in debt 
to bar the Action and Suit of his Executor or Adminiſtrator after or other A&i- 


his death:” But an Executor or Adminiſtrator may have belides the ”» brought : 
y, or again 


2n Exccuror 


or Admin'- 
tons in reſpe& of his eſtate and ſtrator, and 


condition as Executor or Adminiſtrator : For if he never meddle wha: not. 


Afions brought by the deceaſed himſelf in his life, a man may have 


ſame - Pleas and Bars tp i Aftions the deceaſed might have had, 


as Non eft fatlum, Per Dnreſſe, Non Aſſumpſit and the like, di- 
vers other Pleas and Bars to Adi 


with the goods and chattels of the deceaſed , and yet be ſued as Exe- 


cutor-or Adminiſtrator, he may plead Ne wngue, i.e. he did never 


intermeddle as Executor or Adminiſtrator; and if this be found for 
him, this will bar the Plaintiff : And if he do intermeddle and 
rake upon him the adminiſtration, he may plead, if the caſe be ſo, 
that hecannot 'recover thegoods of the deceaſed ; for he ſhall be 


charged for no morethen what hecan get in his pokelſion. Or he. 


may'plead that he hath folly adminiſtred all the goods and chattels 
of the deceaſed , and hath nothing left to adminiſter; or he ma 

plead, that he hath paid ſo much of his own money as. the goods in 
his hands do amountunto. Or if he be ſued for debts due by Ovli- 
gations or ſuch like Eſpecialties entred into by the: deceaſed, he 
may'plead that there are debts due, and yet to pay on Tudgements 
had againſt the deceaſed, or that there aredebts due and yet to pay 
on Recognizances or Statutes Entred into by the: deceaſed, and that 
he hath no more then enough to ſatisfie them : Or, he may plead 
that thereare Judgements had againlt him for other debts of the de- 


ceaſed "in equal degree with the debt ſued for, and that he has no - 


more then enongh to difcharge them : ſo as theſe former debts, on, 


and for which theſe Judgements were had and Statutes given, be. 
bend fide due, and the Tudgements, Recognizances and Statutes in. 
truth continued for the fame ; for if there be any fraud in the caſe, 


v:z* that either the Jadgements, Recognizances, or Statutes , were 


A7.t. 


, w—_— 
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at firſt entred into, or are afterwards continued of purpoſe to de- 
ceive or delay others of their due debts, when either the debt is fatif- 
fied, or compounded for leſs, or the like ; in thele caſes this plea 
will not ſerve; but this matter being diſcloſed, by the Plaintiffs plea- 
ding, he will avoid it; And if he be ſued for a debt due upon a fim- 
ple Contra&or promiſe of the Teſtator , he may plead there are 
debts to pay due by Obligations and other eſpecialties entred into by 
the deceaſcd , and that he hath no more then enough to ſatisfie thoſe 
debts, and this will bar the Plaintiff in his Aion : And therefore if 
an Executor or Adminiſtrator plead a Judgement in bar of an 
Aion of debt upon an Obligation, he muſt ſhew alſo that the Suic 
whereupon the Judgement was had, was upon an Obligation ; for 
if it were on a ſimple ContraR, it is'no bar. And if the Execu- 
tor be ſned for debt on an Obligation, he may plead he made vo- 
luntary payment of other debts due upon Obligations, or gave new 
ſecurity for them in his own name before the Snit began , and+ that 
he hath no more then enough to ſatisfie them. © But to plead ſuch 
a voluntary payment or giving of new ſecurity after Suits begun 
upon this Obligation now in Suit is no good-plea. If an Acti- 
on he brought againſt an Executor or Adminiſtrator on an 'Eſpe- 
cialty for money, it-is no good plea in bar of this Aion to 
plead a Statute or Recognizance with Defeazance to perform 
Covenants when there is no Covenant- broken. © If - a Snit be 77%: 
againſt an Executor or- Adminiſtrator for a Legacy, it ſeems.jt is 
no good plea to plead a Bond with Condition for perform- 
ance of Covenants, or for the doing. of 'any other collateral 
thing that is contingent onely., and not yet broken, .It is nq Tiny, 
good plea in an Action for an Executor or Adminiſtrator to ſay, 
that the deceaſed was Out-lawed. ON OT OMAN. 

33. Whereand An Executor or Adminiſtrator may make himſelf chargeable of 3**:: 


Dyer 185.80. 


in whar caſe, hjs own goods, either by omiſlion, as when he belng ſued upon ©; 
"32... an Obligation, or the like, and there isa Judgement againſt him 4% 


Executol 141 
tor ſ1.1,be Or thedeceaſed in force, and he hatch but enough to ſatisfie that is in, 
charged by his Judgement, and he doth nor plead this in bar of. the preſent Aion, 754. 
ownatt or hut doth. ſuffer the Plaintiff to recover againſt him; ini this caſe *** 
plcading vP- he muſt ſarisfie this ſecond debt - out of his own'eltate ; or, by 
on his own | - : a | 3 
goods ; and COMmilſion, and that either by doing, as when he doth any a& 
where cxecu- that is a waſte in him , and thereupon a Devaſtavir is returned 
tion (hall be againſt him, for in this caſe he mult anſwer ſo much as he hath 
nn poet waſted out of. his owneſtate: or by ſaying , as when a Suit-is a- 
Ke. "* gainſt, and he doth plead ſuch a falſe plea therein as deth tend 
to the perpetual bar of the Plaintiff in the Action, and yer it is of 
a thing that doth lie within his perfe& knowledge, as when he 
doth plead he is not Execcutor, nor did ever adminiſter as Execu- 
tor, and upon tryal of this .ifſie againſt him it. be found he is-2 
rightful 
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rightful or wrongful Executor ; in this caſe he muſt ſatisfie this 
debt out of his own eſtate whether he have Aſets or not, and 
the execution had upon the Judgement had in - this Suit ſhall be 
de bonts proprits. And if an Executor or Adminiſtrator be ſued, 
and he plead to the aRtion plene adminiſtravit, and upon tryal it 
is found againit him ; in this caſe if he have any of the goods of 
the deceaſed leftin his hand, the execution ſhall be of them ; but 
if he have none of the goods of the deceaſed left, the execution 
(hall be, and he ſhall be charged for ſo much as is found to be 
in his hands de bonzs proprics. But where he is ſued upon a pro- 
miſe made by the Teſtator , and he plead 79» afſumpſit to it ; and 
where heis ſned upon a Deed made by the Teſtator , and he plead 
20n eſt faftum to it, or the like ; and theſe ifſnes upon tryal are 
found againſt him ; or when he ſhall confeſs the aRion , or ſuffer 


a Judgement to go by default againſt him : or plead any vain plea ; 


in all theſe caſes heſhall not be chargeable of his own eſtate, neither 
ſhall the Judgement and Execution in theſe caſes be de bon proprizs, 
but de bonis Teſtatoris onely for the debt ,' and de bonis proprizs for 
the coſts; And yet if an Executor or Adminiſtrator ſhall entreat a 
Creditor to forbear' his debt until a day , and then promiſe to 
pay. him ;- by: this promiſe he: hath made himſelf chargeable as for 
his own debt , howbeit it ſhall be allowed him upon his Account. 
But in all theſe caſes, and ſuch like where a man ſhall be charged 


iz, Of his own eſtate, and the*execution ſhall be de bonis propriis, 


it ſeems the Judgement'-is always de bonis Teſtatoris, and the 
courſe is this, the i firſt execution is againſt the Executor de b0- 


4, mis Teſtatoris , and not de bonis propriis; And after a Devaſtavit 
- returned by the Sheriff againſt the Executor or Adminiſtrator, and 


not before, a new execution is direAed to the Sherift to levy 
the debt de bonis Teſtatoris; and if there be none of them to be 
found in-his hands, then to levy them ae boris propriis, And 
therefore if an Executor or Adminiſtrator be ſaed by a Creditor, 
and the Executor or Adminiſtrator plead a plene adminiſiravit ge- 
nerally, orplead ſpecially that he hath no more but to fſatisfie a 
Judgement or. the like; and upon tryalthis iflue is found againſt 
him, and it is: found he hath in all or part enough to ſatisfhe the 
debt ;" in theſe cafes the Judgement 'is de bonis Teſtatoris, and 
thereupon an Execution is (as in other caſes) to levy the debt 
de bonis Teſtatoris1n the hands of the Executor or Adminiſtrator, 
and for the coſts de benis proprics. And upon the return of the She- 
riff a ſpecial execution doth fue. forth to levy the money de 
bonis Teſtatoris : Et ſs conſtare poterit that he hath waſted the goods, 
then that he ſhallmake the execution de bonis proprics. And here=-: 
upon alſo the Plaintif may if he will have a Capias againſt rhe. 
body, or an E/egit againſt the lands of the Executor or Alia 
rator, 
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ſtrator, and no other courſe of proceeding can or may be had a- 
gainſt the Executor or Adminiſtrator in this caſe. -2 
Anadtion of debt was brought againſt two Executors, and one of vye us, 
them did appear and confeſs the action, and the other made default, 
and thereupon Judgement was given to recover againſt them both de 
bonis T eftatoris in their hands, and execution accordingly :..and upon 
this ex2cution the Sheriff did return a Devaſtavit againſt the Execn- 
tor that made default onely, and hereupon a Scire facias went ont 
againſt him alone, and afterward an execution againſt him alone de 
bonis propriis.. < | pie 
Aſlets, uid, Aflets in thiscaſe is ſaid to be where onedieth indebted and maketh r:n. 
his Executor, or dyeth inteſtate, and the Executor or Adminiſtrator i: 
_ hath ſufficient in\goodsor chattels or other profits to pay the debts ©? 
or ſome part thereof; this is ſaid aſſets in his hands, and'for ſo much 
he ſhall be charged. E: Ret " £ | 
29 What ſhall All thoſe goods and chattels, ations and* commodities which 
Le ſaid to be were the deceaſeds in right of ation or poſſeſſion as his own , and 
I inthe {© continued to the time of his death, and which after his death 
14nas of an DI 1s i 
Executor oc Fhe Executor or Adminiſtrator doth get into his hands as duely be- 
Adriniſtra- longing to him in the right of his exectrorſhip and adminiſtra- 
ror to charge-- tion, and all fuch things as 'do come to the Executor and Admi- 
him, or n0:. niſtrator in lieu or by reaſon of that, and nothing elſe ſhalbbe ſaid 
to be aſſets in the hands of the Executor or Adminiſtrator to make 
him chargeable toa Creditor or Legatee. © And herein theſe things 
are tobe known ; 1. Thar Aﬀets in the hands of one of the Exes ts. ;: 
cutors ſhall /be faid to be Aſetsin the hands of all the Execurors; 
2. That Aſſets in any part of the world ſhall be 'faid to be Aﬀets co... © 
in every part of the world : and therefore if that point be in iſſue, 
and it appear that there is Aſſets in the-hands of any one of the 
Executors or in\ any County or place whatſoevers,-the Jury muſt 
finde that there is Aﬀets, 3. All g00ds and chattelsof twhar nature c-. furor | 
or kinde whatſoever” that are valuable, as- oxen, kine, corn, cc, © 
ſhall be eſteemed Aſſes. But ſich Ehings as/arenot valuable, as a 
Prefentation to a Church and'the like; hall not be accounted aſſets. 
4. All the goods and chatrels that come to She Executor or Admi- c....: 
niſtrator in the right of their executorſhip or adminiſtration, and ;;;/* 
that are by Law given to theny by vertue thereot u3 phe right ' of 
the deceaſed (for which, See b-fore at Namb.25. ) and which 2:3" | 
arein poſſeſſion ſhall be eſteemed Aﬀets in his hands. ® And there- «© 
fore if a Feofftment be made to the uſe of the Feoffor for life, and 2** 
after to the uſe of his Executors and Aſſigns for 20 years; in this 
cafe it ſeems this 20 years ſhall be ſaid ro be afſers- in the hands 
of the. Executor of the Feoffer. - >And goods pledged to' the de- {57 t 
ceaſed and' not redeemed, or the money wherewith ir is redeemed, '* 
when it 1s redeemed, {hall be faid to: be aſſets in 'the hands of the 
| | Exccutor 
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2 Sec beſore 


xs. That the Executors ſhall ſell his land to pay his debts, the money 
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Executor or Adminiſtrator. © And if the deceaſed doth appoint 


that is made of the land when it is ſold , ſhall be ſaid to be aſſers 

L in his hands. 5. All the goods and Chattels in aRion or in poſſibi- 
Lit 134-5 lity at the time of the death of the deceaſed that are afterwards 
ies 24Dyer TECOVEred, and are gotten in poſſeſſion into the hands of the exe- 


254, I2l. 


Z ® 0 

i 4; 1-008: CULOT OT Adminiſtrator when they are ſo recovered, are eſteemed 

6;.1:e 362+ aſſets 1n his hands, But they are never accounted aſſets until 
they are recovered and come in poſſeſſion; and therefore if there 
be debts owing to the deceaſed upon Statutes or Obligations, or 
otherwiſe, rheſe are never eſteemed afſets in the hands of the Exe- 
cutor or Adminiſtrator until he hath recovered them. So. like= 
wiſe if there be debt or damages recovered by a Judgement had 
by the deceafed, but no execution is done until execution be made, 
this {hall not be eſteemed aſsets in the hands of the Executor or 
Adminiſtrator. So if the Executor bring an ation of treſpaſs a- 
gainſt another de 40275 aſportatis in vita Teſtatorrs, and he have 7 
Judgement for damages; in this caſe until he hath recovered it 
by execution, it {hall not be eſteemed aſsets in his hands. And if the 
Judgement be erroneous , and the execution avoidable; in this 
caſe albeit it be recovered and gotten in poſseflion , yet it ſhall 

ci» vic, NOT be eſteemed aſsets. And therefore 1f one ſue another and re- 

©. cover againſt him as Adminiſtrator of 7F ; and after a Teſtament 
made by 17S is produced and proved , and thereby an Executor is 
made; in this caſe the money recovered by the Adminiſtrator ſhall 
not be ſaid to be afsets in his hands as to any of the Creditors, 
becauſe the executor may recover it from him , or the Debtor will 
have it again, And if the executor or Adminiſtrator do never 
©,1.%% recover and get the thing into his poſseſſion , he ſhall never be 

Pow. $4, , . ; 

:, charged, eſpecially there where he hath done his belt to get it and 
cannot. If one covenant to. make a Leaſe for years to the de- 
ceaſed his executors or Adminiſtrators, and after his death the 

©.;.z. Leaſe is made to the executor or Adminiſtrator accordingly ; in this 
caſe this Leaſe ſhall be ſaid to be aſsets in his hands, and he ſhall 
be chargable for ſo much to any Creditor. And whatſoever the 
executor or \ Adminiſtrator ,, mult be forced to ſue for by the name 
of executor or Adminiſtrator being recovered , ſhall be eſteemed 

<1. 8. aſ5ers in his hands. 6. Albeit the thing be extint and gone as 

5; = to theexecutor and Adminiſtrator himſelf, yet it may have his be- 
ing and be accounted aſsets as to the Creditors and Legatees. And 
therefore if an executor or Adminiſtrator have a Leaſe for years 
of land in the right of the deceaſed , and afterwards ke doth pur- 
chaſe rhe Fee-ſimple of the land ( whereby the Leaſe is drowned ) 

1-1. yet in this caſe this Leaſe ſhall continue to be aſsets as to the 

$5. Creditors and Legatecs fill, * And it the Debtee make the 

K k Debtor 
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Debtor his executor, or the Debtee dye Inteltate, and the ad- 
miniſtration is committed to the Debtor ; in theſe caſes this debt 

ſhall be ſaid to continue and ſhall be eſteemed afſets for ſo much as 

to other Creditors. Andif a womanexecutrix have goods worth 20 1. 

and ſhe marry with one of the Creditors to whom 201. is owing ; | 

in this caſe it ſeems the husband may not retain the goods to pay 
himſelf , but they ſhall be aſſets to other Creditors. And yet if 

the Debtor make the Debtee his executor, he may retain ſo much 

as to ſatisfie his own debt, and that he doth fo retain ſhall not be 

ſaid to be aſſets in his hands as to any other Creditor. And if 7 $ nunevar 
have goods to the value of 20 1. and he is bound to B and (Clin von. 
201. apiece, and he dyeth inteſtate, and after D doth adminiſter, 

and then B dyeth and maketh D his executor; in this caſe D 

may retain this to ſatisfie his own debt, and it ſhall not be faid to 

be aſſets in his hands as to any other. 7. The goods and Chat- 

tels of other men in the hands of the executor or Adminiſtrator xets.«.c 
that were in the poſſeſſion of the deceaſed, if he had no right to ns 
them, or if he had, and they do not belong to the executor , will 

not make the executor or Adminiſtrator chargable ; for theſe (hall 

not be eſteemed aflets in his hands. And therefore if the goods 

of another man be amongſt the goods of the deceaſed, and theſe 

come altogether into the hands of the executor or Adminiſtrator ; 

theſe goods that are the goods of another ſhall not be faid to be 
aſlets in the hands of the executor or Adminiſtrator. And if the 


executor doth receive a Rent that doth belong to the Heir ; this Rent 
ſhall not be ſaid tobe aflets in his hands : and hence it is that if 08. «5: 
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the deceaſed were Out-lawed at the time of his death , that his goods 
and Chattels are not to be accounted aſſets, for they are none of his. 
8, * If an executor of his own wrong to whom 20 1. is owing , doth « c..;. 3s: 
enter upon ſo much of the goods of the deceaſed as is worth 201, ”'*** 
intending to pay himſelf, this ſhall be eſteemed aſſets in his hands 
to make him chargable for ſo much to any Creditor or Le- 
gatee. 9. * If the deceaſed have goods worth 20 1. and owe 
201, to A and 101. to B, and he compound with e£for 101; in 
this caſe he ſhall be ſaid to have aſſets, and be charged to pay the 
debtof Balſo. 10. Ifa man have a Leaſe for years. worth 201. c..;.;:.» 
per annum at the Rent of 51. and he dye; in this caſe not the ©") 
whole value of the land, but ſo much as is above the Rent ſhall 
be ſaid to be aſsets in the hands of the executor or Adminiſtra- 
tor. | 
The probate of a Teſtament is the produQting and infinuating iu. z:; 
Suid, @uory- of it before the Eccleſiaſtical Judge , Ordinary of the place where ** 
dex, © the party dyeth, or other that hath power to take the ſame. And 
this is done in' two ſorts, either in common Form, z. e. upon the 
oath of the executor or party exhibiting it upon his —_—_— 
that 
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A Teflament. 
that the Will exhibited is the laſt Will and Teſtament of the party 
deceaſed, which is the orcinary courſe ; and this the Ordinary may 
accept if he will. Or per teſtes, z. e. which is when over and beſides 
his oath he doth alſo! produce witneſſes, or maketh other proof to 
confirm the ſame, and that in the preſence of ſuch as may pretend 
any intercſt in the Goods of the deceaſed, or at the leaſt in their 
abſence after they have been lawfully ſummoned to ſee ſuch Will 
proved if they think good. And this courſe is uſed onely where 
there is a ſuſpition of the Will, and the Caveat is entred, or where 
there is a fear of -contention and ſtrife between the kinred and 
friends of the party deceaſed about his Goods ; for a Will proved 
in common form may be called into queſtion at any time thirty years 
after ; and when the Willis thus exhibited into the Biſhops Court, 
the ſame is to be kept by his Officers, and the Copy thereof in 
Parchment under the Biſhops 'Scal of his office to be certified 
_ delivered, which parchment ſo ſealed is called the Will pro- 
ved. 


The Probate of the Will ( as having reſpet to the goods 1, Where the 
and chattels ) is in ſome reſpe&t neceſlary; for howſoever as Probate of a 
touching any Free-hold of lands deviſed it is not all materia), \ 


and howſoever the Executor before Probate may receive 


and releaſe debts, and do moſt other acts as Executor, yet he a, 
cannot ſue for any debt due to the Teſtator. And 1if the Ex- before whom, 


,ecutor delay the Probate , the Ordinary may by Proceſs com- 4nd in _ 
LOMCIT MU 


pel him to come in and accept or refuſe of the executorſhip. 
And when it is proved it muſt be proved by the. Executors or one 
of them at leaſt ; and if all the goods of the deceaſed be within the 


' fame Diocels wherein he lived and dyed, the Executor muſt prove 
' it before the Ordinary of the Dioceſs , or before his lawful Com- 
' miſlary or Deputy , or before the Archdeacon or his Deputy or 


Commiſſary ( as their compoſition is ) or if the goods be in a 
Peculiar, then before him that is Judge of that Peculiar ; or if 


the goods be within two Peculiars, then before the Ordinary . 
- of the Dioceſs wherein theſe two Peculiars lye. But if there 


be bona notabilia in the caſe, viz. That the Teltator have goods 
or chatteis at the time of his death of the value of 5 1. or more ly- 
ing in two or more Counties, or have good debts upon Eſpect- 
alties ( as ſome fay) for otherwiſe they follow the perſon ; or 
have any (Eſpecialties as other ſay ) lying in other Counties for 
debt , ſo that there be of goods and chattels or good debts to the 
value of 51. in any other Dioceſs then that wherein the Teſta- 
tor led his life and dyed, then the Probate doth belong to the 
Archbiſhop of that Dioceſs wherein it is, unleſs che Ordinary 
of the ſame Dioceſs have the Probate by compoſition between 
him and the Metropolitan; for otherwiſe there mult be ſeveral 
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A Teſtament; 
Probates for the goods in- every Dioceſs (as anciently was uſed in 
theſe caſes.) But if a man die in his journey in another Diocels, and 


have more then 5 |. goods about him, this (hall not be ſaid to be born 


»otablilia, but the Will may be proved before the Ordinary of the 
place where the deceaſed lived and his eſtate doth lie. And except it 
be in caſes where men have bona netavilia , the Officers of the Courts 
of the Metropolitans are not to cite men out of their own Diocels ; 
and to diſcover this matter, it is the duty of the Ordinary of the Dio- 
ceſs, when any man comes to prove a Will, to give him an Oath, and 
examine him whether he know of, or do believe, there are any goods 
to the value of 5 1. lying in any other Dioceſs at the time of the Te- 
Rators death, and ifhe hear of any to diſmiſs them to the Prerogative- 
Court, and to give them notice of it : Alſo in ſome places, the Lords 
of Manors have the Probate of all the Wills within their Manor by 
cuſtom of the place ; and in thoſe places it muſt be proved there, and 
not elſewhere. And when an Executor is bound to prove the Will be. 
fore the Ordinary as before, the Ordinary may give him what time 
to do it he doth think fit, and when hedoth prove it , the Ordinary 
doth take an Oath of. him to adminiſter the goods faithfully, and to 
take bond of him alſo if he pleaſe ; but this ſome do omit. 

And now becauſe lands are oftentimes conveyed by the ſeveral 
kindes of aſſurance aforeſaid unto one man, but to the uſe of another, 
and tothe intent that another ſhall take the profits of it, we mult 


of neceſſity hear ſomewhat of the learning of Uſes, and. then we 
ſhall have done. 


Stat, 23 Hh 
Cap. 9, 


Fitz, Teſia: 
nent 4.5, 


Of aVfe. 


CHAP. XXIV. 


23HY, 
J. 


tion Ju. 
Dodr. Treatiſe 


| thers define it, The equity and honelty to hold the Land in cox- 
Us 1,272, [Chernvia boni viri: Or, as others define it more fully ; It is a truſt or 
confidence repoſed in ſome other which is not ifluing out of the Land, 

but as a thing Colatteral annexed in privity to the eltate of the Land, 

and to the perſon touching the:Land, fo that he for whom he is truſt- 

ed ſhall take the profit of the Land, and the Terre-Tenant ſhall dif- 

poſe of it according to his direQion :. As for an example, If a Fe- 
offment be made to 7 S and his heirs, tothe uſe, profit or behoof of 

WS and his heirs; in this caſe heretofore 7 S had the eſtate and 
property of the Land, but 37 $ had and was to have the profits in 
honeſty and equity. So if one agree with 7 S fora piece of Land 

for 201. and pay him the money, but hath no aſſurance of the Land, 


Teſiz: 
4 ++5» 


trated and paid his money for it : and this truſt was called the uſe of 
the Land ; and hencecame the courſe in conveyances to ſet down in 
the Habexdum to whoſe uſe, as Habendum to A and his heirs to the 
uſe of e£ and his heirs: And he for whom this truſt is, and that 
ought to have the profit of the Land by conveyance as aforeſaid is 


is properly called a Truſt or confidence, for one may have ſuch things 
to the uſe of another. 


$7,502.» CIared and expreſſed between the parties upon the making of the 
145. eſtateof Land, whereunto the uſe is annexed, as when a Feoftment 
is made of Land to 7S and his heirs, to the uſe of # F, and the 

heirs of, or heirs males of the body of the ſaid 77 S, or to the 

end and intent that 77 FS and his heirs, or 7 $ and the heirs of his 

body ſhall take theprofits of it, or the like ; or when I covenant to 

ſtand ſeized of the Land to the uſe of my wife for life, and after 

of my eldelt ſon, and the heirs of his body, or the like, Or, it is 
 implyed ; z. e. when the uſe is not declared upon the agreement be- 
tween the parties, but is left to the conſtrution and made-by the 
operation of Law, as when a man ſeized of Land makes a Feofftment 

in Fee, or doth levy a Fine, orſuffer a Common Reco very of it to 
another without any conſideration, and it is not agreed nor declared 

to what uſe or intent it ſhall be; this by conſtruction of Law ſhall 

be to the,uſe of the Feoffer, Conuſor, or Recoveree ; Bur if there be 

any conſideration of money or other thing paid or giyen, or any rent 

cn OL 


yet the equity and honeſty to havethis Landis in him, that hath con-. 


Be Kd. \ Uſe is the profit or benefit of Lands or Tenements, or as 0- I Vic, 27d. 


called ceſtuy que uſe. There is a uſe alſo of Goods and Chattels,which Cefuy que uſe. 
Truſt or con - 


dence. Quiz. 
7. & AUiscither expreſs; z. e. when the uſe or intent is openly de- 2. Quoruplex. 
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or Tenure reſerved, then by conſtruion of Law, it ſhall be to the 
uſe of the Feoffee, Conulſee, or Recoveror, for otherwiſe the Law 
preſumeth that the intent of him that did part with the Land was 
ſo (viz.) and the other ſhould have the. property of the Land to 
his uſe, and that he himſelf ſhould take the profits of it. So when 
one doth bargain and ſell his Land for money to another, and no uſe 
is expreſſed ; in this caſe the: Law doth ſay, it ſhall be to the uſe of 
the Bargainee and his heirs. A uſe alſois either in eſſe and that in <1: 
polleſſion, reverſion, or remainder, as when a Feoffment is made to 
IS, to the uſe'of 17 and his heirs, or to the uſe of 7 7p, and after to 
theuſe of 1D, and the heirs males of his body, and after to the 
uſe of £7, and his heirs for ever: Or, it is in poſſe,or in contingency, 
as when by poſſibility, it-may happen to be in; poſſeſlion, reverſion, 
or remainder, as where a uſe1s limited to me for life, and after to 
him that ſhall bemy firſt ſon-in Tail, this is onely the poilibility of a 
uſe, for it may or may not be. | 


>. The nature, A Uſe at the Common-Law, before the Statute hereafcer ſpoken co». i: 


| » Chudletghs 
incidents, and of was made, was, and where that Statute doth not take place, 1s <>. nw 


& $Shelleys 


original of it- nothing but a mear confidence and truſt Colatteral to , and di- ce. «= 


169, Dyer 1% 


itin& ſrom the Land annexed in privity of eſtate, and to the per- 50cm 
ſon touching the Land to this purpoſe, that ceſtuy que #ſe ſhould take contdeucess. 
the profit of the Land, and the Feofftee or Terre-Tenant that was 
ruſted ſhould make eltates, and otherwiſe diſpoſe of the Land as the 
ceſiny que uſe in his life,or at his death by his laſt Will and Teſtament 
ſhould dire& and appoint ; andif he made no diſpofition, then that 
it ſhould go to his heir, ſo that the Feoffee had the Free-hold or 
ſole property of the thing in him, and ceſ?#y qze aſe, had neither .. 
14s-iare nor jus ad rem. (tor if he againſt the Will of the Feoffee 
had entred into the Land, he had been a Treſpafſor)) but a bare con- 
fidence or trult for which the ce/7zy que ſe had no remedy, bnt in 
Chancery upon breach of the truſt, and.there to have the Feoffee 
impriſoned until he perform the trult according tothe order of the 
Court. And theſe uſes to ſome purpoſes, were reputed in Law as 
Chattels, and therefore were deviſable by Will, and to ſome parpoſe 
as Hereditaments, and a kinde of Inheritance of which there was a 
paſſeſſto fratris, ec. and to ſome purpoſes, neither Chattels nor He- 
reditaments, for they were not eſteemed Aﬀets in the Heir or Execu- 
tor, neither: were they reputed as Commons, Rents, Conditions, 
and fuch-like Inheritances which are diſcontinued or taken away by 
the Alienation of the Terre-tenant, Eſcheat, Diſſeiſin, ec, but a 
aſe is not ſo. 7@ "6 BP 
Incidents of is And to every of theſe uſes, there were two inſeparable Inci- 
dents, confidence in the pecſon, and privity in the eſtate, expreſſed 
by the parties or implyed by the Law,and when either of theſe failed, 
the uſe was cither gone for ever or ſuſpzaded for a time at the 
leaſt ; 


—_— vt nr——_—_— 


—— — — 
— — 


5 —— 
” 
Its I err 
= T 


—_— 


— - 

——— pr _—_ 
= . _ 
CE he > —_ 
_— 4 of 
*S = , 

- 
” T 
— — _ — 
A C - 
a - 
-. 
Ld 
4 


—_ 


+ 
erg POT 


x «4 t 
- "EIS 
#4 


J. 18 
aaletghs 
2, 1ntoty 
zhelleys 
2, Kelw, 
), Dyer 1%, 
»0.Fcoftm. 
uſes 1n tots 
(cleuces?5s 


Trin. 19 Jac. 
Caiictliarlis 


4 Vie oz 


leaſt: And therefore if the Feoffee to uſe, upon g00d conſideration 
had Enfeoffed another of the Land that had not notice of the uſe, 
the uſe had been gone for ever, becauſe howſocyer here was a privity 
of eſtate ; yet here was no confidence in the perſon, bur if the Fe- 
offment had been without conſideration to ſach a one ; in this caſe, the 
uſe had remained {till becauſe the Law did imply a notice : So alfo it 
ſeems the Law was when it was made in conſideration of marriage 
onely, And if a Diſſeifor, Abator, or Intrudor, had come to the pol- 
ſeſſion of the Land whereof the uſe was, albeit he had notice of the 
uſe, yet the uſe was ſuſpended during their Poſleflion, and they 
{ſhould not have been ſeized to uſe as the Feoffee was, for they come 
not to the Land in the per but in' the psf. And if a Lord by 
Eſcheat, Lord of a Villain, or one that had entred for Mortmain, 
or that had recovered'in a Ceſſavit, &c. had come to ſuch Land and 
had notice of the uſe, the uſe had been gone for ever, for theſe came 


tothe Landin the peſ and above the'1iſe : And'Tenant in Dower, 
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and by the courtefie ſhould not be ſeized to uſes in being, for all theſe 
wanted: privity of Eftate: And if there had been Tenant for life, 
the remainder in Fee to the uſe of' another, and the Tenant forlif 
had 'made'a 'Feoffment in Fee' to one' that had notice"of.the uſes» 
this ſecond Feoffee ſhould not have ſtood Teized to the firſt uſes: So 
if the husband had made a Feoffment in Fee of the Land of his wife, 
upon conlideration and withont any uſe expreſſed, the wife (hould not 
have had a S»bpzza becauſe the Feoffee was not in privity of eſtate 
of the wife : And if ce/?uy que uſe for life or in Tail, the remainder 
in Tail with divers remainders over in uſe, had made a Feoffment to 
one that had notice; he ſhould not have been ſeized to the firſt ſes | 
cauſa qua ſupra.” Bat otherwiſe it is of Commons, Advowſons, and 
ſuch like Appendants or Appartenants, for if Tenant in Tat], or Huf- 
band in right of his Wife make Feoffment of a Manor, or of-part 
of it withan Adyowſon'Appendant; the Advowſon at leaſt after 
Preſentment ſhall paſs as Appendant to the Manor or to part of the 
Manor, and not to the eſtate of the Land which is diſcontinued by 
the Feoffment. So if a Diſſeifor, Abator, Intrudor, or the Lord by 
Eſchear, or thelike; ſhall have theſe things as annexed to the Lanfl 
or the Poſſeſſion of the Land; fo that there is 'a-difference between 
a uſe, a warranty, and ſich like things that are annexed to the eſtate 
of the Landin privity, and Commons, Advowſons, and other Here- 
ditaments that are annexed to the poſſeſſion of the Land. 

And theſe Uſes began firſt when the cuſtom of property began The Origiaul 
and was brought in, that one man'knew his own from another of it, and wi'y 
mans, and then was toenjoy his own, and not to be deprived of it ſo much lacs 
withont conſent or order of Law ; for'then he that had Land, had [7 Fe 
rwo things in him, a' Poſſeflioniof the Land, and power to take the 
profits of it, and thoſe being to be diſtinquiſhed, he might give the 
"-KK4 Free- 
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Free-hold or Poſſeſsion to another, and take the profits himfelf , 
and they were the rather allowed by the Law for a time as rea- 
ſonable, becauſe they gave a man power to diſpoſe of his Land by 
Will, which otherwiſe he could not have done but in ſome ſpecial 
caſes by cuſtom of the place : But in time this uſe was turned into an 
abuſe, and the greateſt part of all the Lands in the Kingdom ; eſpe- 
cially in the time of the broyl between the houſes of Zork, and Lan- 
caſter, were put in uſe, partly of fraud and partly of fear, which 
produced not a few inconveniences, for thereby many were deceived 
The miſch;e# Of their juſt and reaſonable Rights; as namely, A man'that had 
cauſe to ſue for his. Land, knew not againſt whom to bring his Ai- 
on, or who was owner of it ; The wife-was defrauded of her thirds, 
The husband of being Tenant by the Curteſie, The Lord of his Ward- 
ſhip, Relief, Harriot, and Eſcheat, The Creditor of his Extent for 
debr, The:poor Tenant of his Leaſe, and other Parchaſors of their 
purchaſe,for theſe Rights and Duties were given by the Law from him 
that was owner of the Land and none other, which at this time was 
the Feoffee of truſt, and fo the Feoffer the old owner of the Land, 
ſhould take the profits, and leaye the power to diſpoſe of the Land 
at his diſcretion to the 'Feoffee, and yet the Feoffee: was not fuch A 
Tenant of the Land, as his wife might have Dower, or the-Land be 
extended for his debt, or that he might forfeit it for Felony or Trea- 
ſon, or that his Heir ſhould be in Ward for it, or any duty of Tenure 
fall to the Lord by his death, or that he could make any Eſtates of it ; 
alſo Lands were many times conveyed by laſt wills,by word only,and 
ſometimes by tokens onely in-time of great extremity of weakneſs, 
and many perjuries for tryal of ſecret uſes were daily committed. 
aſ.s and poſ- All which having been eſpyed, have been labored to. be cured and 
ſcfions uni- holpen by divers particular Acts of Parliament in all ſucceeding ages : 
but the makers of theſe Laws finding the continuances of theſe uſes 
ſo miſchievous, that they did over-reach the policy of all Laws, fora 

general remedy, and a perfect cure of all the ſaid miſchiefs and 

abuſes, have at laſt-provided ; That where any are, or ſhall be ſeized 
of any Lands to the uſe or truſt of any other, by reaſon of any 
bargain, ſale,feoffment, fine, recovery, contra, agreement, or other- 

wiſe, by any means whatſoever. ceſ/y que »ſe or truſt, that hath any 

ſach uſe in Fee-ſimple for term of life or years, or otherwiſe, or any 

uſe in Reverſion or Remainder, &c. ſhall have the poſſeſsion of the 

Land in fuch quality, maner and condition as he had the uſe or 
truſt: And where any one is ſeized of Lands to the nſe or intent 

that another ſhall. have a yearly rent: out of the ſame Lands ceſty que 
' #ſe of the rent, ſhall be deemed. in poſſeſsion thereof of like eſtate 

as he had the uſe: By which Statute the uſe and poſſeſsion of Land is 

now at this day coupled, conjoyned and marryed with an indifoluble 

knot, ſo as they cannot now ſtand apart ang divided, but he that h 
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the one muſt have the other, and the one doth enſue the other as the 
ſhadow doth the body ; and therefore now upon Fines, Recoveries, 
and Feoftments, the eſtate doth ſettle as the uſe and intent: of the 
parties is declared by word or writing before the at done, as: for 
example, If a writing be. made between two or! more, that .one of 
them (hall levy a Fine, make a Feoffment, or.ſuffer a Recovery to the 
other to the uſe and intent that 'one of them, or another man. {hall 
have it for life, and after another in Tail, and after -a: third in Fee- 
ſimple ; in-this caſe; the Law ſetleth the eſtate according toithenſe 
and intent declaxed,:ſo, that. now, what eltate a man-hatk;jn the- uſe 


the ſame he hath in the poſſeſſion. But herein for ghe-more full un- To what uſes 
derſtanding 'of this Statute, and the Law at this day;/it, muſt be the Statute of 
obſerved, That: this Statute doth not- extend to all maner of uſes, ?7 #3: <oth 


; | ; - xtend, and 
neither are all uſesexecuted and united to'the Poſſeſſion hereby ; for ,7 2 cc 


to every ;Execution of a; uſe within this Statute, four things are 're- 
quiſite: 1. That there bea perſon ſeized : 2. That there be a ceſ?y 
que nſeineſſe, 3. That there bea uſe in,eſſe in Poſſeſſion, Reverſion, 
or Remainder. 4. That the eſtate out of which the uſes do ariſe be 
veſted 5n ceſty que:nſe, ſo that when theſe four, : viz. Seifin in- the 
Feoffees, - ceſiny qne uſe inrerum natura, uſein eſſe, and.that the eſtate 
of the Feoffees doth velt iz ceſtny que-uſe, then there 1s an|Execution 
of the uſe within this Statute; but if- any .of theſe fail, there is 
no execution of the uſe within this Statute: And therefore, it is 
agreed that this Statute. doth not execute any uſe, but onely uſes in 
eſſe, ſo that the right of a preſent and a future' or contingent uſe 


are excluded until they- come in-eſe, and then the Statute doth, exe- 


cute them ; alſo if no alteration be of the eſtate of the Land before. 
And if ce/izy que uſe in Tail with. divers uſes in remainder; had 
made a Feoffment and. dyed before the Statute., no Execution 
(honld have been of this right of a uſe until Entry by the-Feoffees. 


Soif ceſtuy que uſe in poſſeſſion had, made a Feoment beforq rhe 


Statute ; no right of the uſe in poſſeſsion or-remainder ſhall be exe- 
cuted by the Statute until the Regreſs by the Feoffees;; -So-if a 
Feoffment had been made before the Statute to the uſe of. the Feoffee 
for life, and after to the uſes of others in remainder, and;the Feoffee 


| had made a Feoffment in Fee to another ; this: uſe {hall not be. re- 


continued, or the repoſleſsion 'of the Land executed unto. it by-this: 
Statute ; ſo that the right of uſes in eſſeand. uſes in contingency un- 
til they happen to-be in eſſe remain. at the Common-Law, as they 
were before the Statute ; and therefore if the eſtate of the Feoffees 
be in ſich caſes deveſted by diſleifin ;. or the King, or a Corporation, 
oran Alien, or a perſon Attaint, &-c. be Enfeoffed of the Land be- 
fore the uſe comein eſſe, orif the Land bealiened 5:4 fide upon con- 


ſideration to one that hath not notice of the uſe; this ule can never 


be executed until theſe poſleſsions be removed by lawful Entry or 


Action. 


Rs a... 


ation of the Feoffees z and if their Entry and aRion be barred, the 
uſe is gone for ever, and the party grieved thereby hath no remedy 
but in Chancery : And therefore if cetuy que {ein Tail the remain- 
der in Tail reſtrained with a clauſe of perpetuity be diſteized;; no uſe 
in Contingency can be execated by this Statute! And if before the 
Statute, a Feoffment had been made in Fee to the uſe of 1s for 
life, and after to the uſe of the right heirs of 7 N, and the Feoftees 
had been difſeized, and then the Statute had been made, and after 
TN dye, and after his death '7'$ dye; this-nſe ſhall 'never be exe- 
cuted in the right heir of '7.X. + [And ſo alfo if .a 'difſeifin be after o....x 
the Statirte and before the death of 7 N, no PoſkNlon ſhall be exe- 
cuted'in the 'right heir of 7X; Allo uſes that need-no Execu- 
tion by the Statute, as when a man'doth'convey Land to. 7 S and 
his heirs to the -nfe of-/7 FS and his heirs; -this doth not need 
help of 'this Statute: Alſo nfes that ate 'againſt the rules of the 
Common-Law, ſhall not be executed by this Stattitei: And there- 
fore if a Feoffment be made to the uſe of c£ for life, and after to 
theuſe of every perſon that ſhall be his heir one afrer another for 
term of his life': 'So if one make a Feoffment to*the uſe *of canother 
in Tail, with'divers remainders over with'a Proviſo, that" neither of 
them ſhall diſcoritiue or alien, &c. theſe uſes'ſhall not be executed 
becauſe theſe Limitations are wholly void; and in theſe cafes it ſeems 
there is no'remedy to be had in Chancery againſt the Feoffees: So 
that out of all this appeareth that ſome-nſes are executed preſently, 
as uſesin eſſe; and Jome' arzexecutedby matter ex pb/t faFo, if rhey 
be according to Law, and comein eſſe in due time ;” but 1f:they be 
uſes invented and limitted in anew maner, and not according to the 
ancient Common-Law, they: are altogether void, and extinguiſhed 
and aboliſhed by this Statute : And where Lands arecconveyed to 
others intrhſt after'this or: the like maner, viz. that the. Feoffees 
ſhall take the profits, and deliver them'to the: Feoffer and his 
heirs; ec, or that the Feofees (hall convey it to the heir of the 
Feoffer at his age of twenty-one years : And where Lands are con- 
veyed to certain uſes expreſſed and declared, and there be other ſecret 
uſes and intents agreed upon between the parties ; theſe uſes or truſts 
are'not within thisStatute, neither will the Statnte (execute them, 
. but. they-remain as they were before the Statute ; :determinable 
in Chancery : Alſo Leaſes for years of Lands in uſe that have ther 
being before, and are granted over in uſe are not executed by this 
Statute : And.therefore if a Leafſee for years of Land, grant or 23% 
aſſign over his eſtate to e- and B-antl their aſſigns to the uſe of J=.5:- 
the Grantor andhis wife for the term of their Lives ; this uſe or 
eruſt is out of this Statute, and not executed thereby ; and there- 
fore in this caſe all the eſtate is in 4 and, and the Grantor hath 
nothing but a uſe, for which he hath his remedy in Chancery : So if 
ts one 
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one be ſeized of Land in Fee, and he bargain and {ell it, or make a 
Leaſe of it to another in trult, and for the benefit of a third perſons 
this is but a Chancery-trcult, &c, in this third perſon, as was-held 
clearly, 27. 8. Car. B. K. And yet if a Feoffmtent be made to the; uſe 

_ of 1s, and his aſſigns for the term of twenty. years ; this term' of 
years (hall be executed by the Statute: And ſo im all ſuch like caſes and 
queſtions of Truſts and uſes that are not within the Statute of uſes; 
the Law is now as1t was before the ſame Statute was, made, and all 
thoſe matters;are determinable in Ghancery.; for as the queſtions. of 
uſes-and truſts that are within the Statute are tobe decided and ruled 
by the Judges of the Common-Law, ſo -are all. other queſtions of 
uſes and truſts.that. are out of the Statute to. be ruled and decided by 
the Judges of the Chancery. 15, low dig T 25; 


# 


C#0 ſuper 
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©"-37 uſe as may be within the Statute , reſpeRt- mult be had to divers 
things. 1. To the ways or means. of creating and railing of 
uſes, wherein is to be obſerved, that albeit the quality of che uſes 
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4.4 ts 13 (ibs 115 ft: KS 2 {6b JE.” 
To make a good uſe, or to-makea uſe .to.riſe,; eſpecially. ſuch a + What _ 
ze {aid 24 g00c 
ule ot land,or 
notzand whin 
and where 


bechanged in moſt caſes by the Statute of uſes, yet uſes, and ufes ſuch a uſe hal 
' within this Statute are, and may be raiſed as they-might before the v< raile, al- 


Statute, either by tranſmutation of the eſtate, as by Fine, Feoffment, 
Common Recovery, &c. or out of the «ſtate of the owner of the 


tered or crea- 
ed, Or not. 


Land, as by bargain and ſale, by Deed Indented and Inrolled, or by Fi: in rC- 
Covenant ta ſtand ſeized to uſes upon good conſideration; And ſpect of th: 


therefore a Fine, Feoffment, or Recovery may:be had of Land'to the 
uſe and intent, that either. of the parties thereunto or others ſhall 


maner of rate 
fing ir, and the 
ſeveral ways 


have it for any time or eſtate ; and by this means what uſes and con- y4hreby uſes 
ſequently what eſtates a man will may be raiſed and created : And in may berailed. 


theſe caſes theConuſor, Feoffor, or Recoveree may appoint: the uſe 
of the ſame Fine, Feoffment, or Recovery to whom he will, with- 
out any reſpet of marriage, money, kinred or the like; for in 
25:1135, this caſe his will guiderh the equity of the eſtate, Orif a man make 
a Leaſe to A for life to the uſe of ZB for life; this is a good uſe 
.6,.6. and eſtate in B during the life of +4. Or if a man by bar- 
gain and fale for good conſideration fell his Land to another ; here- 
by the uſe will riſe according to the eſtate bargained and ſold- unto 
27175-0. the Bargaineez but in-this caſe 1f it be an eſtate of Free-hold , 
44.54 ag of Fee-limple, Fee-tail, or for life, that is fold ; the bargain 
Js and ſale muſt be made by Deed Indented and Inrolled within 
fx moneths after in ſome of the Courts at Weſtminſter, or in the 
Seflions Rolls of the Shire where the Land lyeth, rexceptir be in 
.:. ;;.8. Cities and Corporate Towns where they uſe to Ioroll Deeds) other- 
:: wiſe no uſe will riſe by it : but if it bean eltate or term for years onely 
that is ſold, there the uſe will riſe well enough without any ſuch mat- 
ter. Or if a man ſeized of Land in Fee, covenant toſtand ſeized of 
it tothe uſe of his wife, children, brethren, or other kinsfolk for 


life, 
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life, in Fee-ſimple, Fee-tail; or if one ſeized of Land in Fee- 

ſimple covenant to ſtand ſeized of it to the uſe of a woman he is to 

marry ; or to the uſe of a woman his ſon or other kinſman is to 

- Marry, or the like ; hereby the uſes and conſequently the eſtates 

will riſe accordingly, And in theſe caſes there is no need it 

ſhould be by Deed Indented, &-c. or that the Deed be Inrolled, 

for uſes may be raiſed by Deed Poll as well as by Deed Indent- 

ed. Alſo uſes may be created (as ſome hold ) by word or Pa- 
rol-agreement as- well as by Deed or Writing: for it is faid it 

hath been adjudged , That if a man fay to his ſon and a wife 

that his ſon is to marry, that in conſideration of the ſame mar- 

riage they ſhall have the Land to them two in Tail ; that hereby 

a good eſtate Tail will ariſe after the marriage; And that where 

| one doth by Word without Deed grant to. his fon and to his wife 

in Tail Land in conſideration of their marriage, that it was agreed 

by all the Judges that the-uſedid riſe upon this Agreement. How- 

ſoever it is moſt ſafe in theſe caſes to do it by Deed and in 

writing, for Dyer .296. Plow. 22. ſeems to: oppugn this... And 

_ if a man-make a Feoftment, levy a-Fine, - or ſuffer a recovery to 

the uſe of his laſt Will, or to the intent to perform his laſt Will, or 

_ totheuſeof ſuch perſonand perſons, and of ſuch eſtate andeſtates 

as he (ball limit by his laſt Will, and then afterwards by his laſt Will 

declare'the uſes, theſe are good- uſes, and this is a good way of rai- 

ſing of uſes. So if a man deviſe his Land by Will to 71S and his 

| heirs to the uſe of 7D and his heirs ; it ſeems that the uſe will 

riſe to 7 D and his heirs by this means. And if a man by a ver- 

bal Agreement in conſideration of money or the like, ſell his Land 

to another, or agree and promiſe that the Bargainee ſhall have it 

for any time, howſoever that hereby no- uſe nor eſtate will ariſe 

(if it be a Free-hold that is ſold) within the Statute, becauſe it 

is not by Deed indented, &c. yet it ſeems a good uſe will ariſe at 

; the Common-Law, and that the Bargainee ſhall have relief in E- 
Cenſcience. quity for his purchaſe. The ſecond thing whereunto reſpe&t mult be 
had, isto theperſons truſted, or to him to whom the conveyance 
vecondlys is made; for to every good: uſe there mult be a perſon ſeized to 
ator wud; uſe, and he muſt be a perſon capable of ſuch a Seifin. And for 
ed, and what this it muſt be known that any ſole perſon that may make an eſtate 
perſons may to. himſelf may make an eſtate to other uſes. Alſo a man may 
gl Reg be ſeized of his own Land to other uſes, as in the caſe a of covenant 
co rm 5% to ſtand ſeized touſes, But the King, or any Body Corporate, 
EE onde Alien born, or perſon. attaint, cannot be ſeized to other uſes no 
uſe, more by an Original Feoffment to nfe, then when they come by 
the Land in uſe at the ſecond hand ; in which: caſe (as hath been 

ſhewed,) neither ſuch Perſons, nor difleifors, Abators, or intru- 

dors, or Lords of Villains, or by Eſcheats, ſball be ſeized to _ 
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| chaſe it; by this no uſe will rife. 


A Vhe. 


uſes ; but in all theſe caſes the uſes are void, and the parties ſhall hold 

the land to their own uſes, or to the uſes of the Feoffors, &c. and not 

to the uſe of Ceftzy que uſe. And a Bargainee of land for valuable 
conſideration cannot be ſeized of the land to any other uſe but his 

own. * The third thing to be reſpe&ed is the Cefn que v/e; for to Thirely inrc- 
every good uſe, as there muſt be a perſon ſetzed to uſe, fo there muſt (pct of the- 
be a perſon to whoſe uſe he is ſeized, and he muſt be capable alſo. And perſons for 
for this tt:muſt be obſerved that any man that is capable of an eſtate wie me be 
direftly. and immediately.to himſelf ; is capable of the fame eſtate Celtug que ae 
by way of uſe: but if the uſe be limitted to a Corporation, there 

mult be a licence had; otherwiſe it will be an alienation in Mort- 

main. And if future ufes upon Contingences be limitred to iuch 

perſons as are not. in being , theſe uſes howſoever they are good at 

the Common-Law, yet they are not' good within the Statute, 

neither doth the Statute execute then- at all until they come in 

poſſeſſion. And if 'a Feoffment be made to 7 S and his heirs 

to. the uſe of the Pariſhioners of Dale; this uſe is void , for they 

are incapable by this name ; and it (hall be to the uſe of the Feoffor. 

The fourth thing to be regarded , is the eſtate of him thatdoth ply in 
raiſe the uſe in the land whereof the uſe 4s: raiſed ; for howſo- reſpe& of the 
ever the Tenant in Fee-ſimple of ' land 'may "create what” uſes he eltate and p. 
will in Fee, for life, or years upon it; ahd'ſich uſes are good ; On o Ow 
and the Tenant in tail, or for life may perhaps grant their land _ yi TX 
for their own lives to the uſe of a third perſon; ,Yet if a Tenant 
in tail for good conſiderations coveninit to Rand ſeized to the uſe 
of himſelf for life, and after of his'eldeſt ſon 1n tail; no uſe 
will riſe by this Covenant, So1f Tenant in tail of an Advowſon 
in groſs grant it by Deed to one and his heirs to the uſe of 
himſelf for life, and afrer to the uſe of another in Fee; this 
grant is void by the death of the Tenant in tail. > Andif fuch 
a Tenant in tail bargain and ſell his land by Deed indented and 
inrolled ; hereby the Bargainee hath an eſtate deſcendible to his heirs, 
but determinable upon the death of the Tenant in tail. © And 
if one covenant by Indenture to ſtand ſeized to the nle of Z of 
White-acre which he hath not then, but he doth afterwards pnr- 
And if one that hath but a 
term of years-grant it to 71S to the uſe of himſelf for life, &c. 
this is no good uſe within the Statute, but a Chancery truſt onely, 
The fifth thing to be reſpeRed, is the eſtate of him that doth take Fifthly, in re- 
by the conveyance out of which the uſes are derived : for howſoe- cpa or bn p 
ver where a man doth grant in Fee-ſimple to another and his p93... 1 bo 
heirs, he may limit what uſes he will upon this eſtate ; and if a tha: doth rake 
man make an eſtate for life to another, he may limit- an uſe by the con+ 
thereupon ; yet if a man make a giftin tail to another , he can Ji- Ve. 

mit no ule therenpon; And therefore if one grant his land to 7 bp 

and . 


———  — C— _ vuﬀ ASSES Go eo—s Rowdy ie. 
- *- — - — —_ 


F1O A ſe. Cap.24 


and the heirs of his body to the uſe of 7 & and his heirs in Fee, this 
limitation of uſe is void, and 1 S hath hereby an eſtate in Tail. 
< And if a Feoffment be made to 17S to have and to hold unto him ANY 
and the heirs'of his body.tq the uſe of him his heirs and affigns for go 
ever; this uſe is void, 4 And, where one doth bargain and ſell land ns ts 
for money (in which caſe; the law doth make an expreſs uſe ) no Gow. 1: 
other uſe can be appointed. And therefore if eL for money bar. 5a 
gain and ſcll_land to B and his; heirs to the ule of e for life, and 
after of .B in Tail, andafcer of eLin Fee ; all theſe uſes are void, for 
a uſe cannot riſe out of auſe.; SoifeA makea Leaſe to B for years 
rendring Rent, To have and to hold to the uſe of the Leafſor ; this 
uſe is void as being againit; reaſon alſo. And if a Feoffee to uſe be« 
fore the. Statute of uſes, had bargained and ſold the land to one who cr ij 
had. notice of the former uſe; no uſe had been made hereby ; for ” 
there might not be two uſe in being of the ſame land at one time. 
And if eAenfeoffe B totheuſe of C and his heirs, with proviſo that 
if DpaytoC 1001. that (and his heirs (hall ſtand ſeized to the uſe 
of D and his heirs, this laſt uſe 18 yo1d ; for the uſe muſt arife out of 
the:cltate of the Feoffee, and not out. of the eſtate of the Ceſtauy que 
Sixthly ines ze, Thefixrh thing whereunto reſpect muſt behad, is the cauſe or 
ip<t of the conſideration :. For,howdoever. in caſes where uſes paſs by way of <>. 
Cauſe or conG- FS. | - d 
deration of :- Franſmutationof poſſeſion,as by Fine, Feoftment, or Recovery,there 
an! wh: 143} the conſideration is not at all material ; for hethat doth make the 


be a'(uificient ſtate, may appoint the uſe to whom he will without any reſpeR to 
Confideration marriage, kinred, 'money, ar, ather thing ; for .inthis caſe his own 


ty raiſe or al- 


es will and conligeration gyideth the uſe? and equity of the eſtate: yet 
raule,: Oc : k | . | of» 
_—_ in Bargains and Sales, and Covenants to ſtand ſeized to ufes, it is 
otherwiſe; for there contideration is ſo neceſſary that nothing will 
paſs, neither will any uſe rife without a coniideration, z. e. ſome 2jer'g. 
matter that may be a cauſe or occaſion meritorious which amounteth «: * 
to a mutual recompence in Deed or in Law, which mult be expref- 
7 Pe PSY ſed or implied in the Deed whereby the uſe 1s created, or elſe ſup- 
plied by averment and proof: For howſoeyer in this caſe an aver- 2: 
meat ſhall not be allowed and taken againſt a Deed, that there was 2 25. Dy 
no conlideration given when. there is an expreſs conſideration upon 
the Deed ; yet when the Deed exprefſeth no conſideration, or faith 
{ for divers good con(iderations | or the like, there an averment of 
a g00d conlideration given (hall be received , for this is an averment 
that may ſtand with the Deed ; and wichout conſideration Inrolment 
will nothelp. And therefore if one bargain and fell his land to 
another by Deed indented and inroſled wichout.any conſideration ; 
ic ſeems no uſe will riſe by this to the Bargain. © So if one['for --24 
divers g004 cauſes and conſiderations, or for divers great and valu- 
25% contderations | bargain and {ell tis-land to_another, «or cove- 
04145 tian leized of his land to the uſe of anorher that is not of 
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his kinred ; no uſe will riſe by this, unleſs it be proved that money 
or: ſomething elſe was given for it, But if a man by Deed in con- 
lideration of money, as [in conſideration of the ſum of 100 1. to 
him paid, or in conſideration of a competent ſum of money to him 
paid or otherwiſe promiſed to be paid, or in confideration of other 
land, orof giving of counſel, or the like} bargain and ſell, or by 
ſuch like words grant his land to another in Fee-fimple , Fee: tail, 
for life, or years ; in theſe cafes the uſe will ariſe to the bargain well 
enough. And therefore if Icovenant with B that when he doth 
infeofte me of White-acre,, I will ſtand "ſeized of Black-acre to the 
uſe of him and his heirs, and he doth infeoffe me accordingly ; in 
this caſe the uſe of Black-acre will riſe to B, and he and his heirs 
ſhall have it according to the agreement. * Soif I agree with my 
Leaſlee for years, that if he pay me 1001. within his term, that I 
will ſtand ſeized of the land to the uſe of him and his heirs, and he 
do pay me the 1001. accordingly ; in this caſe the uſe will rife, and 
he and his heirs (hall have it according to the agreement. So if I 
covenant that my ſon ſhall marry the daughter of <4, and «.£ pro- 
miſe to give mea 1001. for the marriage portion, and I covenant 


that if the ſame marriage do not take effe&, I and my heirs will 


ſtand ſeized of the land to the uſe of e Land his heirs until the 1001, 
be paid ; in this cafe a good uſe will riſe of the land accordingly if the 
marriage do not take effet ; But in all theſe and ſuch like ca- 
ſes, the covenant muſt be by Deed indented, and it muſt be inrol- 
led ; otherwiſe no uſes will ariſe. And when the Deed is inrolled it 
(hall take effeR as from the beginning by relation to avoid all in- 


tervenient eſtates and charges whatſoever; And in like maner Relation; 


it is if one for no cauſe , or for no conſideration, as | becauſe he is 
of his ancient acquaintance, or becauſe there hath been entire love or 
great familiarity between them, or becauſe he hath been his chamber- 


fellow, ſchool-fellow, or fellow-ſervant, or becauſe he hath done him 


good ſervice , or becauſe he was his Maſter and taught him, or to 


the end that he may pay his Debts and Legacies and diſcharge his: 


Funerals, or for divers good cauſes and conſiderations 7] if one for 
any of theſe or any ſuch like cauſe and conſideration, covenant with 
another that he will ſtand ſeized of his land to the uſe of that other 
and his heirs , or that he' and his heirs ſhall have the land, &c. by 
this covenant whether it be inrolled or not, no uſe at all will riſe. 
So if one covenant to ſtand ſeized to the uſe of 7S ( who is lis 


Baſtard fon ) and his heirs; no uſe will ariſe hereby : And 
yet perhaps upon ſuch a Covenant as this, whereupon no uſe Cayenant; 


nor eſtate doth ariſe, an Action of Covenant may Jie. But 
if one | in conſideration of nature, kinred , blood, or marriage 
with ones ſelf, or any of his blood , paiment of debts, or tor the 
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nant to ſtand ſeized to the uſe of himſelf, his wife, children, bro- 
thers, ſiſters, or couſins, or their- wives ; theſe are good confidera- 
cions, and the uſes and eſtates thereupon thus.raiſed and made, are 
good: And therefore if one covenant by his Deed without ex- 
preſſion of any conſideration to [tand ſeized of this Jand to the nſe of 
himſelf for life, and after of his wife for life, and after of his childe 
in Tail, or for life, and afcer of his brother tn Tail, or for life, or 
in Fee, or in any ſuch like maner ; theſe uſes will rife and the 
eſtates will be well made hereby accordingly. So if I agree with vow. gr. | 

- another, that if he marry my daughter , that from the time of the men: ww 
marriage, they (hall have my land to them and their heirs; in this '* 
caſe, and by this agreement ; if ke do marry my daughter, they 
will have my land according to the agreement :' So if I being about 
to marry with a woman , covenant with 7, to ſtand ſeized of my 
land to the uſe of my ſelf for life, and after to the uſe of the woman 
I am to marry for her life, and after to the uſe of the heirs of my 
body begotten on her ; -theſe are good uſes and eſtates that are _ 
made by this covenant : But here by the way , this difference 5a. i 
muſt be obſerved where a man doth covenant in conſiderati- &*** 
on of a marriage to be had, to ſtand ſeized to uſe, and the mar- 
riage doth not take effe&, there no uſe ſhall ariſe : So alſo if 
the parties diſagree at their age of conſent: and ſo was it held 
in the Lord Harberts caſe : But where ane doth covenant to make a 
Feoffment , or levy a Fine to ſuch uſes, and the Feoffment is made, 
er fine levied accordingly, there notwithſtanding the marriage 
doth not take effe&t , yet the uſe ſhall ariſe; for there he is 
in by the Fine or Feoffment , in which caſe -there needs no 
conſideration. And therefore if ef covenant. with Z that 
in conſideration C is his kinſman, and in conſideration of a mar- 
riage to be had between C and Z, he will make a: Feoffment 
and other aſſurances to the uſe of himſelf for life, the remainder to 
C and E, and the heirs of their two bodies, and after aflurances 
are made accordingly by Fine or Feoffment , but they do. not in- 
termarry:;, but marry others ; in this caſe notwithſtanding EZ ſhall 
have a Moyety of the land. So if I.covenant ( 1n conſideration co..40.:1 
of the love I bear to my wife) to ſtand ſeized to the uſe of 
her and her heirs of my body upon her begotten, and after tothe 
uſe of my brother; hereby the uſe will riſe to my brother alſo, 
albeit he be not within the expreſs conſideration. So if one co- 
venant. with his two ſons for the love he doth bear to them, 
to ſtand ſeized of his land to theuſe of himſelf for-life;, and after 
of his wife for life, and after of his two ſons in tail one after 
another ; in this caſe the conſideration is ſufficient to raiſe the 
uſc to the husband and wife alſo. So if one (in conſideration rim) 
of the love he doth bear ro his brother ) doth coyenang to _ 
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ſeized to the uſe of his brother , and the wife of his brother for 
life, or in tail; in this caſe the conſideration is ſafficient to raits 
the uſes to them both. So if I covenant ( in conſideration of 
the marriage of my fon with the danghcer of another') to 
ſtand ſeized to the uſe of my ſelf for life, and after of my for 
ard his wife in Tail ; theſe are good uſes and will rife z<corcingly« 

If 1covenant with 7 £ toſtand ſeized co the uſe of him, his kxe- 

cutors, &c, (he being none of my kinred) for ewenty years, and af= 

ter to che uſe of my fon in Tail; in this caſe, the uſe will not 

riteto 1, but it will riſe to my fon well enough. For albcit 

the conſideration of money given by one, may be a conſidera= 

tion to all the eſtates; yet the conſideration of blood, &&c. is 

ſingulac and will raiſe the uſe of that onely ro which it goeth 

But if Tcovenant with Z ia conſideration of the marriage of my fon 

with the daughter of Z ro ltand ſeized ro the uſe of R ( a ſtranger) 

for life, and after to the uſe of my ſon and his wife in Tail ; 19 Inrolemens 
this caſe, the uſe ſhall ciſe co R, albeit he be a ſtranger, and chat for 

the ſnpportance of the remainder, which cannot be without a parti- 

cular eſtate : and in all theſe and ſuch like caſes, no inroſement of 


01:4 the Deed is neceflary., If I (in-conſideration of 101. given to me 


by my ſon, ) covenant with him to ſtand ſeized of land to 
the uſe of him and his heirs; in this caſe, no uſe will ciſc 
without inrolemenr by the implyed conſideration , becauſe there 
1s an expreſs conſideration , Ft expreſſum facit ceſſare tatt- 


......, tum. And yet if I covenant, that in conſideration that 7 S 1s 


my ſon , and hath paid me 101, that I will ſtand ſeized of 


+ land to the uſe of him 2nd his heirs ; in this caſe, the uſe will 
wt c* ariſe Without inroſement. And if 1 covenant in conſideration 


of 100l. and of a marriage, to ſtand ſeized to the uſe of my ſelf 
for life, and after of my ſon in Tail ; hereby the uſe is raiſed , and 


SIETIR the poilcfſion charged without inrolement. So alſo where a Feoft- 
1.90%. * MENT is Made, Fine levied, or recovery ſuffered, and no uſe de- 


clared thereupon ; -and che fame is wichout any conſideration of Fine 
orReat ; by this the uſe is not changed, for it doth reſi;!t co the 
Feoffor, Connfor, and Recoveree, and he hath the eitare as he had it 
before; but if in theſe and ſuch like caſes, there be buc a penny or 
a penny worth of conſideration given, or any rent refer» ea upon 
the Feofiment ; the uſe will wife well enough to the Feoffee, &c. 
And if any Tenure be creared, as where a gifr in Tail, Leaſe for 
life or years 1s made ; in theſe caſes, albeit there be no conſidera» 
Lion given, yet the uſe will riſe well enough co che Donee or Leafl-e, 
and eſpecially, if any rent be reſerved, for that is a kinde of cqniide- 
ration: But if a Leaſle for years grant over his term to' anocher 
without any conſideration at all, it ſeems by this no uſe at a'l will 
rile co the Grauatee, and cherefoce chat rhe Grantee (hall hoy all ir {0 

_ L424. the 
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Seventhly, in the uſe of the Grantor ; /ed Duere. The ſeventh thing whereunto 


reſp:& of the reſpe& is to be had, is the raaner and form of words uſed in the 
maner and making and railing of uſes, whereia there is much regard to the 


Fram. of the 


ode uſed in MINCE and intention of parties: For if one Covenant in conlidera- 


theraiſing of tion of 201. paid him by 7 $,to ſtand ſeizedof Land to theuſe of 7 F cov.s. -., 
ules,9nd what and his heirs: or if one covenant that 7 $' and his keirs (hall 


cry wants =, have his Land ; if this DeedbeInrolled, this is a good bargain and 
> wor. faletoraiſetheuſe, and will doitas well as whenit is madeby the 


words | Bargain ad ſell.) So if one for good conſidefation by words £2 n+ 


Rewlzt: " 


of Demiſe and Grant, make a Leaſe of his Land for a term of years ; yi 

hereby the uſe will-riſe to the Leaſke as well as if the Leaſe were ym ic 

made by the words, Zargain ana ſelt, Et fic de pmilibus, ' And yet Pbr ;1-: 
T6rolment, if one by words of Bargain and ſell, convey his Land to his 

ſon, no-ufe will ariſe by. this,except there be money paid, and the Decd 

beInrolled, And if-one in conſideration of/money grantchis land to 

his ſon, or- anv other by the word [| ExfeoF;"] no nſewill rife by 

this, vnleſs Livery of Seifin be made thereupon, becauſe the intent 

of. the parties in theſe caſes doth appear: to be to paſs it in another 

maner: And if in the: laſt caſe Livery of Seiſin be made; then n+. 

the uſe ſhall be guided by: Law, that is, if nothing be given, it (hall 37 £1. 

be to the uſe of the Feoffer,, and not amount. co'a.limitation of 

uſe to the fon. * If one covenant.: with his'fon , that' his' Land +»... v 

{hall reraain, or that his Land ſhall defcend to him 4 this'1s- a good tioite;” 


covenant to raiſe the uſe according to che limitation, And yet if 5. 
one covenant with. his ſon upon his marriave, that his Land ſhall re- 
main , revert, or deſcend. to. his ſon in Fee , or: in Fee-Tail; by. 
this no uſe will be raiſed, becanſe it-is ſo-incertain ; but perhaps this 
| — may amount. to a Covenant, whereupon the ſon may have an 
Toferants. Aftion of Covenant. If I Covenant for'me and my heirs,” that T 
and my. heirs, and all others that are ſeized, ſhall be thereof ſeiz. 
edto the uſe of: &c. this15 a good Covenant. to raiſe the: uſe, 'albe- 
it it bein words ofthe Future Tenſe, IE.1 coVenane veith my eld. Pri 374 
e{t ſon, and ſtrangers. to convey 'my Land to the ſame" {trangers - 
to the uſe of my {elf for life, and afcer' of ray fon in Tail, &c. 
and I grant by the Deed, that the. ſaid 'perſons ſeized of the faid 
Land, ſhall be fromthence ſeized to the ſaid. uſes, and none other 
uſe, and-no other conveyance 1is.made; it: feems this+is {ifficient 
co raiſe the uſe 3: And yetif I be ſeized of Land'in-Fee, 'and Coyenanc 
with 15, that > B-and CD and their heirs , ſhall ſfand and 
be ſeized of- this Land to the uſe of 6. it ſeems, this is not a 
good .Covenant tv raiſe the uſes. If a'Feoffment or' others con: c.,.; 
v6yance be made 'to thetuſe of:the Feoffor and/the! heirs of his -50- 
dy, on the body of 7 the wife'of S'T, and fordefiult of ſach'ifſae, 
tothenle ofilum and the heirs of his body'of $ the now wife of #7 X,, 
and for default of fuch Mae, then to the uſe and performance - 
"511 4 is. 
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his laſt, Wifl for to years immediately after his death, and after the 
Term ended, to the uſe of the Feoftees and their Heirs during the life 
of 77 ( eldeſt ſon of the' Feoffor) and after his death to the uſe 


_ of the firſt iſſue male of the body of the Feoffor lawfully begotten, 


and the Heirs of the body of ſach firſt ifſluemale, and for default of 
ſack firſt iNſne male to the ſecond iſſue male , ec. [in the ſame ma- 
ner; 7 theſe are good limitations of uſes. Soif a uſe be limited to 
7 $ for life without impeachment of waſte, and after to the uſe of 
B and {*, their Executors and Adminiſtrators for the Term of tiyen=- 
ty years, and after to theuſe of C and the Heirs males of his bo- 


.. dy, ec, theſe are good uſes. Soif a uſebelimited after this maner, 
. viz, to the uſe of a mans laſt Will and Teſtament, or to the ufe of 


ſuch perſon or perſons , and of ſuch eſtate and eſtates as he ſhall 
limit, and 2ppoint by his laſt Will and Teſtament ; or to the uſe of 
ſuch perſon and perſons, of to fuch uſes and purpoſes as he ſhall by 
any writing vnder his hand and Seal declare and appoint ; thele are 
good limitations. If I covenant with another in conlideraaion of 
blood, &. that T will ſtand ſeized of my land to the uſe of ſuch of 
my fons, or ſuch of my couſins as the Covenantce ſhall name ; 
in this caſe, after a nomination made, the uſe will riſe well enough 
But if I (for and in confiderttion of r0 1. or the like good condfidera- 
tion) covenant to ſtand ſeized of land to the uſe of ſuch perſons as 
the. Covenantee{hallname : in this_caſe, albeit the: Covenantee do 
nominate ſome of my confins, or blood, yet no tiſe will riſe by this 
for the incertainty of it, If a Feoffment or other conveyance be to 
the uſe of TS and his Heirs, provided that if the Feoffor pay 101. 
at' ſuch a day , that then it ſhall be to the uſe of the Feoffor and his 
Heirs ; this is a good limitation, and the uſe will riſe accordingly. A. 
nk woy be limited to a woman darante viantate ſua, and this 
15£00d4F-5 5; Eo, ' 
f -2 man be ſeized of two Manors, and covenant to ſtand 
ſeized of the ſame to the uſes following, viz. of the one to the uſe of 
the Covenantor for his life-, and after to the we of his wife for life, 
and after to thenſe of hiseldeſt fon in Tail, ec, Andfor the other 
Manor,'to the uſe of his ſecoad ſon in Tail, ec. theſe are good !imi- 
tations, and the vſes will rife accordinly. —o_» Ho 
_ If a man ſeized of land in Fre agree with another, that a Fitie 


_ {hall be levyed of it, ard that the fame ſuallbe to the uſes foilow- 


ing, viz. that 7 F (the Conuſor) ſhall have one yearly Rent of 50 1. 
during his life to be ifſuing out of the ſame Jand, and as touching 
the land charged with che Rent &c. to the uſe of 7 D (the Conu- 
ſee) until defaulc of payment of the faid yearly Rent, and then to 
thenſe of 7.5 and his Heirs for ever ; this is a good limitation and 
rhe uſe will riſe accordingly, Er fic de ſemilivns | 

_ Tf a Feoffment be made by 7 SF to the uſes in cetain Indeatures 
| ; E\-2 Tripatite 


.'s 
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Tripartite of the ſame: date , and therein is declared that it ſhall be 
to. the uſe of 4. for life without impeachment of waſte, and * 
aiter to the uſe of ſuch Farmors, or Tenants to whom he ſhall de- 
miſe any part of the premiſes for life, or lives, or for any Ferm of 
years, as in any ſuck demiſe ſhall be limited and appointed, and 
after to the uſe of the performance of the laſt.Will of the ſaid L, 
and to the ſe of ſach perſon or perſons ſeverally to whom the 
faid Z by his laſt Will and Teſtament ſhall appoiat any eſtate, and 
after to the uſe of, &c.. theſe are good uſes, and the eſtates ſhall riſe 
accordingly. 
A uſe may be limited upon condition , and the condition may... _ .. 
be pr to one of the uſes, and not unto another, 

If lands be conveyed to ZS. and the Heirs of his body, to the Con. ſupe 
aſe of 1.S and his Heirs, orto the uſe of a ſtranger and his Heirs ; 
this uſe will not. riſe in this maner. And yet if lands be con- 
veyed to-1.S, and his heirs, to the uſ2 of him and the heirs males of his 
body, and after to the uſe of a ſtranger afid his Hcits ; ; it ſeems this 
15 a good limitation... 

If one grant lands by Deed to husband and wife, Fo have and to Un £6 
hold to the uſe of the kokind and wife and of the Heirs of thetr rwo ** 
bodies; this is a good eſtare Tail by this limitation, albeic he do 
nut fay Habendums to. them and their- Heirs, ec. but Habendum £0; 
their uſes ; but ocherwiſe it were if the uſe were limited to a ſtranger. 
in this maner. 

If lands be conveyed by 718 to1D , to the uſe of 7 $*, or to the 21: 
uſe of his wife for life, or to the ufe of any.other for- life, there- 
mainder to another in Tail orfor life, the remainder to a third, his 
Execcutors, ec. for fs. moneths, and after theſix moneths ended, ro 
the uſe of a fourth- and: his heirs; theſe are good limications, and 
the eſtires will riſe accordingly. 

IF a uſe be limited to the Conuſee of a Pte. Or a Recoveror i in 3 
Recovery until he make a Leaſe for forty 'years,' and-after to 
the uſe of the Recoverees or Conuſors and their Heirs ; chis is a good. 
limication and the uſe willTife accordingly. 

Contingent uſes, or. uſes in poſſe may be created as well as uſes in Des 
efſe ; and therefore if lands be conveyed to the uſe of a man and the <5. :3;- | 
wife he ſhall afterwards marry , or to the uſe of-his firſt, ſecond, 0 
third wife; or to theuſe of 7 & for life, and after to rhe uſe of 
the right Heirs of 7D, and 1D is then living ; or, to the uſe of 
of 7$ for life, and after to' the uſe of. him.chat (ball be his firſt 
Heir male, and the Heirs of the body of ſach Heir male, &c. all- 
theſe and fach like , Are good uſes ; bur they are uſes ar rhe Common- 

Ejghthly, in Law (till, and are not executed by y ' the Scatute until they come in eſſe. 
a © The Jaſt thing whereunto reſpect is to be had, is the nature and, 
quality of ths {ality Of the uſe; And herein jt 1s to be known , that a man XA 
wie | a tes,.M 
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at this day by a& executed in his life time; or by his laſt Will and 


c« 1.6, Teſtament at his death, give his Lands, Tenements or Heredita- Charicable 


ments to any perſon or perſons not corporate, and their heirs, for uſcs. 
any religious, charitable, or civil uſe as well as for any private uſe : 
And therefore a man may ſo diſpoſe of his Lands for the finding of 
a Preacher, erefting or maintenance of a School, relief and com- 
fort of maimed Soldiers, ſuſtenance of poor people, reparations of 
Churches, High-ways, Bridges, diſcharging of the poor Inhabi- 
tants of a Village of the common Charges, to make a ſtock for 
poor Laborers in Hnsbandry, and poor Apprentices, and for the 
marriage of poor Virgins, or other ſuch like uſes, and theſe uſes 
are not prohibited by any Statute: And it is good policy upon 
every ſuch Feoffment or eſtate to reſerve to the Feoffor and his 
Heirs ſome ſmall rent, or to ſet down ſome ſmall conſideration: 
But theſe uſes are not ſuch uſes as are executed by the Statute of 
uſes, neither are they tobe reſembled to the uſes aforeſaid ; for in 
this caſe, if there be any miſ.imployment of the Lands, or breach 
of the truſt by the parties truſted, redreſsis to be had by the Lord 
Chancellor or Lord Keeper by a ſpecial courſe of proceeding. 
For which, See the Statutes of 39 Eliz. (hap. 6. 43 Eliz. Chap. 
9. 7 Jac. Chap 3. But if any man have heretofore given, or here- Superſticious 
tofore ſhall give any Lands, Tenements or Hereditaments by a& us 
executed in his life, or by his laſt Will at his death to any perſon 
ſingular, or corporate , in Fee-fimple, Fee-Tail for life, or years, 

to the intent or upon condition to maintain any ſuperſtitious uſe, 

as to finde a Chaplain, and have the ſervice of a Prieſt to ſay Maſs, 

or to have a Prieſt or other man to pray for the ſoul of any dead man 

in ſuch a Church or other place; or to have or maintain perpetual 

Obites, Lamps, or Torches, &-c. tobe uſed at certain times to help 

ty fave the ſouls of men out of the ſuppoſed Purgatory; all theſe 

and ſuch like uſes are void; and the Lands that are fo given to 

ſuch Superſtitious uſes, are to be forfeited, and given to the 

King, and he ſhall have them, and yet if ſo that there be any cha- 

ritable uſe intermixed with the Superſtitious uſe, and they may be 
diſtinguiſhed, the King ſhall have onely ſo mubh as is given to 

the Superſtitious uſe, and not that which is given to the charitable 

uſe alſo : For which, See «Adams and Lamberts Caſe at large, 5-Declaration 


(09. 4. 194, of Vies : And 
As touching the Declaration of Uſes, 7. e. the Manifeſtation or -p-4 phor By 


Agreement of the Parties, to what uſes and intents the Aſſurance q,.req upon 
made ſhall be, theſe things are to be known: 1. That uſes may be anyAſſurance, 
declared or averred on a Fine, Feoffment, or Recovery of Land ; and whatthall 
but on a bargain and ſale of Land, no uſe may be declared or hong >5-5oa 
averred, but what the Law doth make. And upon a covenant of yy © ich a 
uſes, no other uſe may be declared or averred, but what is contained ſe, or not. 
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within the Deed. 2. Every one may declare and diſpoſe the uſe <.257 

of land according to the Eſtate that he hath inthe land ; for the ; 
declaration and diſpoſition of the uſe doth enſue the ownerſhip of 
the land ſicut umbra ſequitur corpus, And at this day the uſe doth 
draw the land to it, as the body or principal the ſhadow or ac- 
cefſary : And therefore the owner of the Land, or he from whom 
the land doth move, ought to limit and declare the uſe of the land, 
as if the husband and wife levy a Fine of the Land, whereof he is 
ſciſed in the right of his wife ; the husband al6ne may declare the 
uſe of this Fine, and this Declaration ſhall binde the wife, albeit her 
aſſent to the limitation of the uſes do not appear, if her dil- 
aſſent doth not appear; but in this caſe, it is moſt proper to 
have a Declaration of the uſes by the hnsband and wife both ; 
for ſhe alone, becauſe ſhe is ſub potoſtate viri, cannot alone declare 
or limit any uſe; neither can the husband alone limit any' uſe a- 
gainſt her good will, becauſe he hath not the eſtate of the land : 
And therefore, if 4 and B his wife be ſeiſed of land in the right of 
his wife, and ſhe without the conſent of her husband, covenant by 
Hustand and Indenture with C and D, 14 Marti, 14 Eliz, that a Fine ſhall be 
wite, levied of this land, and that ic ſhall be to the uſe of her ſelf for life 
without impeachment of waſte, and after to the Conuſees for their 
lives,to the intent that they ſhall ſuffer 7 F to take the profits for his 
life with divers remainders over ; and afterwards, and before the 
Fine levied, the husband alone by another Indenture 31 February 
22 Eliz, (wherein the wife is named a party) without the conſent 
of his wife, doth agree that a fine ſhall be levied to the uſe of him 
and his wife, and after to the uſes limited by the wives Indenture,and 
after the Fine is levied accordingly ; in this caſe, albeit the variance 
be in one particular onely, and the limitations in all the reſt of the 
uſes and eſtates do agree, yet all the ſame limitations by both In- 
denturesare void, and the uſe upon the conveyance is left to con- 
{trucionof law, and therefore ſhall be to the wife and her heirs for 
ever: And yet if the husband and wife agree in the limitation of 
the uſes for part of the land, and differ in the reſt, the limitations 
for ſo much as they agree in are good, and void for the reſidue : 
And in theſe caſes where the Declaration is good, the wife and 
her Heirs ſhall be bound by it. So if two Joynt-tenants are, 
and they or two others having ſeveral Eſtates joyn in a Fine, 
and one of them declare the uſe in one maner, and the other 
doth declare the uſe in another maner, this Declaration is good 
| for either of their parts ; for the Declaration ſhall be governed ac- 
Tofant, cording to their Eſtates. And if an Infant, or a man de oz ſane 
mem:rie doth declare the uſe of a Fine levied by him, this decla- 
ration is good and ſhall binde him fo long as the Fine ſhall con- 
Linue in his force. 3. This Declaration of Ules may be mag 
either 
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c0e.2, 53.5. Either by Deed indented ( which is the moſt uſual and fafe way, ) 
or by Deed Poll ; As where the parties doby ſuch a writing agree 
that an Aſſurance paſſed, or to be paſſed, ſhall be to ſuch and ſuch 
uſes ; As that a Fine ſhall be levyed by ſucha time, and that it ſhall 
be to the uſe of one for life, another in Tail, and another in Fee. 
Or it may be made by a verbal agreement withont any writing 
at all ; as wherean agreement is ſo had , and made between two 
or more, that a Fine, or Recovery ſhall be had , and it ſhall be to 
ſuch and ſuch uſes, and the ſame is had accordingly ; in this caſe, 
this is a ſufficient declaration being proved ; but it is not ſafe in 
thele caſes to depend upon ſlipper memory. 4. This declaration by 
word or writing, may be made before, at, or after the time of 
making the Aſſurance: and therefore one may covenant or agree that 
7 $ (hall recover againſt him, or that he will levy a Fine, or make 
a Feoffment to 7S of ſuch land, and that the fame ſhall be to 
the uſe of &c. And if one make a Feoffment,he may declare the uſes 
of it at the ſame time, and that within the ſame, or in another Deed 
at his pleaſure: And if the Aflarance be paſt, and no declaration 
of uſes had before, or at the time of paſling it, a declaration may 
be ſubſequent. viz. That the ſame Aflarance was and ſhall be, and 
the Recoverors, ec. ſhall ſtand and be ſeized to ſuch and ſach uſes; for 
an Indenture ſubſequent may dire and declare the uſes of a Fine or 
Recovery preſedent. Burt herein theſe diverſities are to be obſerved ; 
when preſedent Indentures are made to direct the nſes of a ſubſc- 
quent Aſſurance, and after the Aſſurance is made accordingly , there 
no Averment ſhall be taken by word , that the fame Afirance \v<rment. 
was to other uſes then are declared by the Indeuture : Bur againſt 
an Indenture ſubſequent, declaring the uſes of an Aſſurance pre- 
cedent, an Averment may be taken, that there were other uſes ex- 
preſſed and limited, before or at the time of the Afſurance, then 
are contained in the Indenture, If a precedent Indenture be 
made to dire&t the uſes of a ſubſequent Aflarance , when the 
Aſſurance comes, the land is bound , and the Connſor or Re- 
coveree cannot by any Act of his; after the Recuveree had, 
charge or avoid it ; -but if the declaration be ſubſequent , if in 
the interim, between the Aflurance had, and the declaration of 
the uſes, the Conuſor or Recoveree ſell, give, or charge the land 
to others; this ſubſequent declaration will not ſubvert the mean 
Eſtates, charges or intereſts unleſs it can be otherwiſe proved, 
that by a certain' and compleat agreement of the parties, the 
Afurance was had and made to theſe uſes. 5. When the agree- 
ment for the limitation of uſes is precedent, whether it be by 
writing or word, it is but direory and doth not binde the eſtate 
until the ſame Aſſurance be afterwards had, and therefore by a 
new agreemet or declaration made in the ſame maner as the 
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former, v:z. in writing, if the former be ſo, and between the ſame 
parties either before,or at the time of the ſame Aſſurance paſſed, new 
uſes may be made 8& the former uſes changed;but when the ſame Aſſy» 
rance is purſued accordingly, & no interventent alteration is made, it 
ſhall be expounded to be to the ſame uſes,and ſhall binde the parties,8: 
no naked averment (hal be received of any latter or other agreegment 
contrary to the Indentures.6. The declaration of the uſes muſt be cer- 
tain,and that eſpecially in three things; in the perſons to whom,in the 
lands, ec, of which, and in the eſtates by which the uſes are declared ; 
and if there want certainty in either of theſe, the declaration is not 
good ; and it mult be compleat of it ſelf without any reference to In- 
dentures,or other writings to be made afterward; for then it is but an: 
imperfet communication , and no compleat declaration. 7. Where 
an Indenture precedent is to limit the uſes of a ſubſequent Fine or 
Recovery, and it is not purſued in ſome circumſtance of time, perſon, 
quantity, or the like; yet if no other new mean agreement may 
be proved, the Aflurance ſhall be in Judgement of Law to the uſes. 
contained in the ſame Indenture ; but if the variancebe in theſe par- 
ticulars, & the form of the Indenture be not purſued, there an Aver- 
ment withuut writing may be taken , that the Fine or other Aſſy. 
rance was to other uſes then are contained in the.Indenture;8& if none 
ſuch can be made,then it is left to conſtruction of Law. And therefore 
if e be ſeized of divers Manors in Fee, and by his Indenture dated: 
10 Martii.21 Eliz.doth covenant with ZB & C;that he before the end 
of Trinity Term next will by Fine or other Conveyance afſnre one of 
theſe Manors to them , & that the fame Aflurance ſhall be to the uſe: 
of eLand E his wife, & of the heirs of 4, and the 28th day the Deed 
is inrolled; and the 29th day of the ſame moneth, he doth by another 
Indenture covenant with the ſame C and D toconvey all the ſame 
Manors to the ſame C and D before the Annuntiation next, and that 
the ſame Aſſurance ſhall be to the uſe of eZ, and the heirs males of his 
body,& for default of ſuch iſſue,to the uſe of divers others in remain- 
der, 8 by this Indenture doth covenant, that if he ſhall not ſufficiently 
convey this land by the day, that he will ſtand ſeized to the fame uſes. 
&c. and no Fine is levied by the end of Trinity Term, but the 17th of 
September following, a note of a Fine is acknowledged to Band C, 
and the Heirs of B;, of the land within the firſt Indenture; and 
the 18 of the ſame moneth, another note of a Fine is acknow- 
ledged to {and D of the ſame, and other land in the laſt Indenture, 
and both theſe Fines are entred in Ofabs Hick, following ; in this 
caſe theſe Fines cannot be direfted and declared by both Indentures, 

and therefore it ſeems the declarations are void. 
6: hedge; As touching Averment of uſes ; 5. e. the proof of uſes by wit- 
or en 2": neſkes, theſe things are to be known, that where any uſe is expreſſed 7 19/5 
of tent ery —0090-4-Siohas-L3-Vopenons.y 26 (this. HE Iurer potter tg UN 95 G37 
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which is expreſſed ſhall be admitted. But in caſes of Fines and Re: 
coveries wherein no uſes are expreſſed, other nſes then what Law 
conſtruftion will make may be ſhewed and proved to be agreed up- 
on, and the ſame aſſurances ſhallbe to ſuch uſes as by proof ſhall be 
made to appear to be the intent of the parties: As if a man and 
his wife ſell her land for money, and after levy a Fine to the Ven- 
dee and his heirs; in this caſe it may be averred it was for money, 
and this ſhall carry the uſe to the Vendee without any declaration 
of uſe, which otherwiſe would refult to the woman and her heirs : 
and yet if a Fine be with a Grant and Render, no Averment to prove 
it to be to other uſes then what are contained in the Fine ſhall be 
received. - And where the uſes of a conveyance be declared by 
Indenture before, or at the time of the ſame conveyance, no aver- 
ment ſhall be received of any other uſes then what are contained 
in the Indenture : But if the Indenture of Declaration be ſubſe. 
quent , there anaverment lieth and ſhall be received that there were 
other uſes agreed upon at,or before the time of the conveyance made. 
-oo:5. 25, And where an agreement is made to levy a Fine, or ſuffer a Reco- 
very, before or at a time certain, and that it ſhall be of ſuch and 
fuch lands, and to fuch and ſuch perſons ; and after it falleth out rhe 
Fine, or Recovery is not had by that time, or not of the ſame land, 
or not between the ſame perſons; in theſe caſes an averment may 
be had of other uſes and of another agreement. 
»azs Where the uſes of ai aſſurance are certainly agreed upon and 
vert. #- declared between the parties thereunto , there - regularly it ſhall 
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+ #53 be to ſuch uſes asare declared and agreed upon and to none others. 
rie2 P" But if a conveyance be made of land by Fine, Feoffment , or Re- 
covery, and no uſes thereof declared and agreed upon, the Law will 
limit and appoint the uſe according to Equity and conſcience. And 
therefore if a man levy a Fine, make a Feoffment , or ſuffer a Re- 
covery of land withont any conſideration ; the Law will adjudge 
the uſe to be in the Feoffor , Counſor, and Recoveree who doth 
part with the land: And fo if a man make a Feoffment to the in- 
rent to perform his laſt Will, or to the uſe of his laſt Will, or to 
ſuch perfons as he ſhall limit by his laſt Will; .in all theſe caſes the 
uſe ſhall be in the Feoffor and his heirs whiles he doth live to dif- 
bakers care = POTe at his pleaſure. And foif one make a Feoffment of land to 
Hl.s7 7 F and his heirs, to the uſe of FS for 20 years , and limit the 
uſe no further; in this caſe the reſidue of the uſe after the twenty 
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years, ſhall be co the Feoffor and his heirs : But if in theſe caſes 
there be any conſideration of money or the like, though never ſo. 
litle given, or any Rent- reſerved upon the Feoftment , the Law 


re.» Will adjudge"the uſe in the Feoffee , Counſee or Recoveror : And 


oth. | oh yet in that caſe alſo if other uſes be expreſſed upon the Deed, it 
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ry 


J 


A Ve. | Cap.24; 
B, enfeoff B and his heirs to the uſe of C and his heirs. If the 
husband and wife levy a Fine of the wives land without conſide- co. :.;7 ;2. 
ration and withont any declaration of uſe, the Law will adjudge 
this to be to the uſe of the wife and her heirs ; but if they ſell 
her land for money, and after levy a Fine thereof to the Vendee ; 
this ſhall be to the uſe of the Vendee and his heirs. And ifa man 
be ſeized of land of the part of his Mother, and without any con- 
ſideration make a Feoffment in Fee of it ; this (hall be faid tobe 
to his uſe in the ſame nature he had it before. So if two Joynt- 
tenants be of land , the one in Fee-fimple, and the other but for life, 
and they without any conſideration levy a Fine of it , and make 
no declaration of uſe; the uſe ſhall be to them of the ſame eſtate 
as they had before in the land. Soif 4 tenant for life of land ; and 
B in- reverſion or remainder, levy a Fine of this land, generally, 
this (hall be to the uſe of e£ for life, and to the uſe of YB 
in Fee afterwards as it was before. So if A be ſeized in Fee 
of an Acre of ground, and he and Z joyn together and levy a Fine 
of it to another without any conſideration ; this ſhall be to the uſe 
of A and his heirs onely. | 

If one make a gift in Tail, or Leaſe for life, or years, albeit ic 
be without any conſideration of Fine, or Rent,yet the Law will ad- ?ek'sca. 
judge the uſe in the Donee, or Leaſke and not in the Donor or 
Leaſflor. | 

If one at this day by Deed indented bargain and ſell his land to r1o».;;9 
another for money, and doth limit no eſtate, but the Deed is Haben- fre Lint. 
dum to him onely, and not Habeudum to him and his heirs, or to him fur.4y. + 
and the heirs of his body, or to him for life ; howſoever in this caſe us. ©" 
before the Statute of uſes was made, it was otherwiſe, yet now 
the common received opinion is that by this there doth paſs onely an 
«tate for life, and not a Fee-ſimple. 

If a Feoffment be made to 7 Sand his heirs to the nſe of 7 D with- coo.tper | 
out any more words ; by this limitation 7 D hath onely an eſtate 1” * 
for life - So if a Feoftment be made to TS and his heirs to the uſe 
of 1 D for ever, without ſaying[ and his heirs; } hereby 7 D hath 
onely an eſtate forlife : And ſo of other uſes the conſtruction ſhallbe 
according tothe rules of Law. 

If a uſe be limiced to 7 $ and his heirs nntil 4 ſhall come 
from beyond the Sea, and attain his full age or dye, in this caſe 7% 1od 
if by come from beyond Sea, attain his full age, or dye, the uſe ſhajl Mn©* 
ccale, . 

If one covenant to ſtand ſeized to the uſe of A his eldeſt fon and pii.c jec 
the heirs males of his body, and after to the uſe of B his ſecond as.” 
ſon in Tail in the ſame maner, or according to the limitation to 4 ; 

+ Beg B hath an eſtate Tail to him and the heirs males of his 
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Lit, 28, If a Feoffment in Fee be made to the uſe of a man and his wife 
for their lives, and after to the uſe of their next iſle male to be 
begotten, in Tail, and after to the uſe of the husband and wife, and 
of the heirs of their two bodies begotten ( they having no iſſue 
male then ; ) by this the husband and wife are Tenants in ſpecial 
Tail executed ; and after they have iſſue male, they are Tenants for 
life, the remainder to the ſon in Tail, the remainder to them in ſpe- 
cial Tail. 
pze.z00- If onemake a Feoftment to the uſe of himſelf for life, and af- 
ter his deceaſe to the uſe of Alice whom he doth intend to marry, 
until the iflue he ſhall beger of her (hall be of the age of 21 years, 
and after the.ifſue cometh to that age, then tothe uſe of the wife 
during her widowhood, and the husband dye without iflue ; by 
wo ga wife ſhall have an Eſtate at leaſt during her widow- 
ood. 
Cov, 1 If I covenant with Z that in conſideration he will marry my 
daughter, that from the time of the marriage I will ſtand ſeiſed to 
the uſe of my ſelf for life, and after to the uſe of C a ſtranger and the 
heirs males of his body, and after to the uſe of B and my daughter and 
the heirs of their two bodies; in this caſe albeic the uſe limited to C 
the ſtranger be void, yet it ſeems B and my daughter ſhall not have 
the Land till the death of C without ifue, but that my heirs ſhall have 
it till that time. 
co.r.15s, TF Icovenant with B to ſtand ſeiſed to the uſe of my ſelf for life, 
and after my death to the uſe of C a ſtranger for the term of 20 years, 
| _ and after the end of the term to the uſe of my ſon in Tail ; in this caſe 
S the uſe limited to Cis void, and my ſon after my death ſhall have the 
land:But if the words of the covenant be and after the end of twenty 
years] inſtead of | and after the end of the term ] my ſon ſhall nor 
have the land until the twenty years be expired. See more in Expoſi- 
tion of Deeds. chap. 5. 
coo.1.chug. All ſuch uſes as are not within, nor executed by the Statute of g, Where and 
41605 te 27 H, $. but remain at the Common-Law, may be deſtroyed, dif- how Vles of 
continued, or ſuſpended as uſes before the Statute might have been, Land may be 
And therefore contingent uſes may be extinguiſhed or ſuſpended ones, 
at this day. As if a man ſeiſed of Land in Fee have three ſons ,; fafpended 
AB and C, and he make a Feoffment of his land to divers Feoffees or no: ; And 
to the uſe of them and their heirs during the life of 4, and after where the an- 
to theuſe of the firſt ſon that 4 ſhall beget and the heirs males - 7 in 
x of the body of ſuch firſt ſon; or if a Feoffment be made to the ,,1 by the 0 
EY uſe of a man and the wife that he ſhall marry, or the like ; if in theſe try of the Fe- 
caſes the Feoffees make a Feoffment over before the contingent uſes oftees;or nor, 
happen tobe in efſe, as before 4 have any ſon, or the man take a 
wife, &c. albeit it be to one that have notice of theſe uſes, yet the 
uſes are deſtroyed for ever, and the Feoffces cannot enter and revive 


them 


c 
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them contrary to their own Feoffment : And if in theſe caſes the 
Feoffees before the contingent remainder velt be difſciſed, hereby 
the uſes are ſuſpended ; bur then by the Reentry of the Feoffees the 
ancient uſes vill be revived again: And therefore if the Feoffees 
releaſe to the Difſeiſor and ſo bar themſelves of their encry, the uſes 
are extinguiſhed and ſhall not be revived, and the party grieved hath 
no remedy but in Chancery againſt the Feoffees for breach of truſt, 
Andif the Feoffees in the firſt caſe before dye, before A have any ſon 
born, the contingent remainder is gone: As where a Feoffment is 
made to the uſe of the Feoffer for life, and after to the uſe of the right 
heirs of 7 in Fee, and the Feoffer dye before 17S; in this caſe the 
remainder is gone, for a remainder cannot be without a particular 
eſtate no more of a uſe then of an eſtate made in poſeſſion : and ſuch 
2 remainder muſt veſt during the particalar eſtate, or at leaſt eo inſtar- 
zi when the particular eſtate doth end. 

' If a Feoffment be madeto the nſe of 7s and the wife he ſhall af- © »13* 
terwards marry, and of the heirs males of their bodies; and 7 S make 
a Feoffment of this Land to another before he take a wife ; hereby the 
contingent remainder is deſtroyed, 

If Aenfeoft B and his heirs ro the uſe of C and D his wife and #il.: Cer 
the heirs of the ſurvivor of them, and C makes a Feoffment to Z ic. 
= dyeth ; this Feoftment doth deſtroy the contingent remain- 

er. 

When the eſtate out of which the uſes do arife is gone, the uſes py 126, 
are gone alſo; As if a Leaſe be made to eA for his life to the 
uſe of B for his life; and eL dye; hereby the eſtate of Bis —_ FS 
gone. 


Alſo uſes of Lands may be gone by Revocation, whereof ſee in the 
o: Wheren Proviſoes and Powers of revocation of uſes of Lands are very ers finer 
Power tO re- frequent in voluntary conveyances (whether by Feoffment or other- 5c: 5. 


f- I1,12. 10. 


voke Uſes of Wiſe) that paſs Land by way of raiſing of uſes, and are executed 5; (61. 


173- 107. 


Land ſhalt be by the Statute of 27 H. 8. and the Inheritances of many depend "*** 
tur Arg | thereupon. As if a man ſeiſed of Land in Fee have divers ſons, 
he caken: Ara and he covenant to ſtand ſeiſed of that Land to the uſe of himſelf 
what Revoca- for life, and after of his eldeſt ſon in Tail, and for want of ſuch iſſue, 
tion by reaſon to the uſe of his ſecond ſon in Tai), ec. with a Proviſo that it 

o _ power ſhall be lawful for him at any time during his life to revoke any 

A * 1D of the ſaid uſes, ind to limit and appoint other uſes, &-c. Orif A 
or | . . '. 3% | 

by Indenture between him and Z his heir apparent» an Infant, co- 

venant with B for the Advancement of his blood, &c. to ſtand ſeiſed 

to the uſe of himſeif for life, and after to the uſe of his ſaid heir 

apparent and the heirs males of his body, and after to the uſe of his 

right heirs, provided that if e by himſelf or any other during 

his life ſhall deliver or offer to Ba Ring of gold to the intent to 


make 


136; 
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make void all the fame uſes, that then the ſaid uſes ſhall be void, 
and he may limit new uſes: Orif 4 by Indenture covenant with 
B to tand ſeized to the uſe of himſelf and his wife and his daugh- 
ter for cheir lives, and after, &'c. provided that if the faid edu- 
ring his life and after the debts mentioned in the Schedule annex- 
ed to rhe Indenture ſhall be paid, ſhall be difpoſed ro determine, 
difanul, change, alter, enlarge, diminiſh or make void the uſes, or 
eſtates, or any of them, of the Premiſes or any part thereof, and 
by writing indented under his Hand and Seal ſubſcribed in the 
preſence of three witneſſes ſhall declare his minde to be ſo, that 
then the ſame uſes hall be void ; all theſe and ſuch like Proviſoes 
being coupled with a uſe are allowed tobe good and not repugnant 


to the former eſtates. But in caſe of ſach a Feoffment or other 


Conveyance whereby the Feoffee or Grantee is in by the Common- 
Law, as where e doth enfeoff B and his Heirs to the uſe of 2 
and his Heirs, it is ſaid ſuch a Proviſo is meerly repugnant and'void. 
And as touching theſe Proviſoesor Revocations, theſe things are to 
be known ; 1. Thefte Revocations are favorably interpreted , be- 


cauſe many mens Iohericances. depend nponic ; And therefore he 


that harh this power may revoke part of the uſes at one rime . and 

art at. another time; and the revocation of the old , may be made. 
by the making of new uſes without any expreſs revocation ; And 
by the ſame conveyance whereby the old uſes be revoked , the new 
uſes may' be creared and limited , and then the former vſcs do ceaſe 
5pſo fatto by this revocation without any entry or claim, As if one 
covenant to ſtand ſerzed to the uſe of himſelf and his wife for their 
lives, and afrer to the uſe of A. his daughter for life, and after to 
the uſc of B his daughter in- Tail, &c. provided thac if he ſhall be 
minded, &c. he may by writing , ec, make void the ſame uſes, and 


declare the uſes to others, and he dgth make void the uſe co his: - 


wife at one time and no more, and afterby a Deed doth limic and 
appoint new ufes of the whole by a new covenant-to ſtand ſeized to - 
other uſes ;-theſe are good revocations ; for-their needs no real and. 
expreſs revocation of former nſes , bur the creating of new uſes is in 
Law an aQual revocation. of. the old ales, as the making of a latter 
is zpſo faffo a revocation of a former Will. 2. The Proviſo muſt 
for the ſubſtance of it be purſued in-theTevocation, and alt incidence 
circamltances thereof mult be obſeryed , as ſealing , ſubſcription of © 


_ names, witneſſes, and the like; otherwiſe the revocation will not 


be good. And cherefore if the Provifo. be, that if the Covenantor | 
ſhall be minded to revoke, and ſhall declare his minde by writing in- 
dented nnder his Hand and Seal , delivered before three witnel!:s, , 
the uſes ſhall be void ; .in.chis caſe a revocation by word without 
writing, orby a writing and not indented, or by. wirting indenced 
and not under-Hand and Seal, or under-Hand and Seal, and ye 

get Rear vo AO fore. 
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fore two witne{zs onely,-1s not good., And yet if a Proviſo be that 

if the Covenantor ſha!ll at any rime daring his life by: writing **". 

under his Hand and $Sca} delivered before 'two witneſſes revoke 

tie fame, ec,' the old uſes ſhall be-void;” and: the.Covenantor by 

his laſt Will and Teltament in writing under his Hand and- Seal 

before two witineſles doth give the land to another, and make no 

expreſs revocation of the former-nfes: this 1s. a good revocation 

in Law. If the;Proviſo be that if the Covenantor be minded at co.8. 52: 

any time during his life to revoke the-fare uſes, '&c. and ſhall 

pay. or tender to 4B 205. in ſich”a place; in this caſe. tender 

of this 20s, in that place at. any time is not good, unleſs he hap- 

pen to meet with .4 Z at the place, for then tender at any time 

is 200d ; but otherwiſe the Covenantor mult 'give notice. to_ 4 B 

what time he will tender the 20s.” in thar place, otherwiſe. the 
revocation is :not. good,” If one-be to marry his davghtertothe 7;,.4;.- 
fon of another. man; and they do mutually. covenant to ftan 

ſeized of their lands to the uſe of their ſqn and danghter with 

Proviſo to reyoke the nſes with the conſent - of the mothers, -if. 
they or eitherof. them! be then fiving , and ione' of them dy; in 
this caſe'2 -revocation by the conſent of rhe" ſurviving) mother is | 
ſufficient, 3. When the Covenantor doth make void fuch uſes by ver- 

tue-of ſuch 2 revocation , heis ſeized again of the land in Fee-fim- 

ple, -as he was at firſt without / any entry or claim, -4 ©: This 

power'of: revocation',' whether it be preſent , 'as thoſe before and 

moſare, or.futore'; as when: they. arenpon'contingenrt;, as 
 Covenantor over-live 7:S' or the like, when it is 
- party himſelf that made the uſes , may by his Fine:, or Feoffment. 

be utterly extinguiſhed ; As if he make a'Feoffment ; or levy a © 

Fine of the land whereunto the: uſes and Proviſo are annexed ; by 

this the: Proviſo is extin&t;' And yet: ſo'as if he make. 3 Feoff-. 

ment,..orleyy a Fine of; part of "the ſand 'onely : this: (hall excin- 

guiſh his power but to that part onely':: But if- the power be're. 
Aerved toa ſtranger, it ſeens the Fine 'or Feoffment of him that 

made it, will not extinguiſh it , | This power alſo: when it is 


Relealc, 


Defeaſance. 


19 Other 
"Truſts and 
Conhdences 


nt-, as if the 
elerved to the 


may. be. extinguiſhed 'by a Releaſe raade by him: that hath "che. 
power, to' any one that hath any eſtate of 'Franktenement in the 
land in poſition, reverfion, or 'remainder ; 
by Defeaſance whether it be preſent or future. 
If one convey his Jands to n 
that they ſhall convey it to ſuch: perſons: as /heſhall/ſer: down'1 
his loſt Will - and Teſtament 5 or- if a man deliver money to's fb 
friend in truſt to purchaſe land' for him and his: Heirs,'to the end 


or it.may be avoided 


in truſt, ro:theintent &., 1. 


of lands and th 


Of charttels re= 


t he may have the profits thereof for his life , and to the end 


| f 
a} and perſonal, The nature of ſach Truſts, the dut 


| y of them that are ruſted, and 
remedy to le had againſt them for breach of their Truſt. | 704 ;Fs 


«922; 


it may be conveyed to them afterwards : or if a man deliver money 
to his friend to buy land for him that doth deliver the money in his 
own name; or if a man enfeoffe his friend and his heirs of. land, 
to the intent that he ſhall alien the land to whom 7 $ ſhall appoint ; | 
or if land be'conveyed- to mein Mortgage and I pay all the money, 
but 7 to prevent the joynture of my wife, or for ſome ſuch like cauſe 
name a friend joynt purchaſor with me , and ſo the conveyance is 
made to us both ;-if in any of theſe caſes, or in any other ſuch. like 
caſe the friend truſted prove falſe, and do not perform the'truſt, 
bur turn the profits of the land to their ownuſe,-or refuſe ro ſettle 
it according to the-truſt , or the like , the party grieved mutt have 
nis remedy in Chancery , for theſe are not Truſts or Uſes :vithin 
the Statute, nor ſuch for which there is any remedy at the Common- 


Law ; andin that caſe where the Landis {erled to the intent that the 


friends truſted'ſhall' ſettle it where 7 $ſhall appoint, if '7 $ do not. © 
appoint how it ſhall be ſetled, ir ſeems the Feoffees (ſhall have it to- 
their own'uſe. | ; 5 

nd if a man: give or grant. his Goods or Chattels, as. Leaſes for 
years, or the" like to friends in*triſt- to the-uſe of himſelf. for life, 
and after to'pcrform bis Will; or-the 1ike';” ebeRAare fuch uſes and. 
trulks 3s/ arc not within the Scatute oF nies, and:for the breach of 
which theres no remedy at the Common-Law birt in Chancery one- 


ly. 'Soif an Obligation or Statute bemade' to. £2 tothe uſe of 


C D;' this is'2 truſt of the ſame nature p and if £2 releaſe the 
Obligatton-without! the' conſent- of CD, or get 'the money into 
kis own hands , {” © halt have Telief in. Chancery ; "And in all 
theſe caſes antl ſuch like caſes! the general rules'by. which .ufes 
were governed at the Common-Law are {till in force and. to take 
place as thoſe by which uſes and truſts are now for the' moſt part 
governed: As Firſt, If there be' any tanle'to fue for or about ths 
Lands of Goods wherewith the parties are truſted; as: if they de+ 


. by or delay to perform rhe traſt; they*muſt he compelled therennto 


by Suit in Chaticery, | Secondly, The {effi gre »ſe, or party. for 


' --- whom therruſtis, cannot of himſelfdiſpoſe of the Lands or Goods 


for the property and intereſt in Law is in the! Truſtees;;' and if ir be | 


_ ari Obligation or Statiite that is made-to the nſe of another, (eftry 


gue ſe cannotreleaſe: it; bue'the, Truſteermaſt releaſe ic.7/ Fhird 
IF the party rrilted ſo with Lands ; -Goods or Chatteis,- give, 
grant, or {ell the fame Lands, Goods or Chattels, to one that hach 
knowledge of the fame uſes or truſts ( as it always preſumed he 
hach where the truſts are exprefſed upon the ſame- Deed, by which 
the. Lahds, * Goods or /Chittels ace (given/or granted) or-if the 
things ſo-givetrof granted /' be granted upon the {ame truſts, or 
to the fame uſes, or' without any. contideration at all; in theſ 
bite | Cale» 
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ſame thing upon the fame truſt and to the fame uſe as he that 


in Chancery to make the party grieved an amends in damages 


- buyer. may be forced to reſtore the ching ic. ſelf. ' * And yer »uw.,; 


A Vie. Capag 


caſes he to whoni the thing whereabout the traſt is , ſhall have the 


did give or grant the (ame had ic. Bar in caſe where no rriſt or 
uſe is expreſſed upon the Deed, the purchaſor | or buyer harh 
no notice or knowledge: of the uſe or 'truſt',' and he gives a va- 
luable conſideration for the thing, there for the moſt part 
the fale is good, and the party grieved thereby hath no remedy - 
bur againſt the party firſt cralted in Chancery. ; and the pur- 
chafor ſhall have and: enjoy the thing ſo bought to 'his own 
uſe for ever; bur he that_is the party truſted , will be forced 


for this breach. of truſt ; And if there be any praftiſe, packing, 
or combination . between the buyer and the ſeller in the mat- 
ter, there perhaps-the Suit may hold agaiaſt them both, and the - 


if e-L enter into 2 Statute '0 ZB and {to the uſe of B, and A 
having notice of this uſe doth get i releaſe from ( : in this caſe 

it ſeems Z maſt have his whole remedy againff C, and hall 

have no remedy againſt 4. - 4. If the Truitor or Ceſftay que we in Br.re: 
theſe cales Commit Felony, wc, ſo char the things if he had 14. 
the property of them were forfeit; in this caſe it. ſeems that 
neither they nor their Heirs, Executors, &c. nor yet the Lord, 

ec. ſhall have them, but the Truitees ſhall keep them for ever. 


. Crop. ors 


fame things thall be diſpoſed of, the Truſtees are bound to ſee #+ 

it done ;, as if the Truſtor - appoint it. ſhall pay -bis debts, or 

provide Legacies , the parties :truſted muſt take care it be fo 

:imployed ; and in this caſe the Debtees and Legatces alſo may 

compel the Truſtees in Chancery. 46. In all theſe caſes regu- 27+ 

larly the thing whereof the truſt is, is in equity at che diſpo- 

fing of him that is_ the Ce/zy que ſe, unleſs he do other- 

wiſe appoint it; and if at his death he make no diſpoſition there- 

of it ſhall go- to his Heir, 'Fxecutor, &c. 57. In all theſe * ©" 

caſes the Traſtees (hall have cheir reaſonable allowance in Chan- 

cery for whatſoever they have laid out about the land, &c, in 

Suits or * otherwiſe for the ' profit - of the Truſtor. Out of 

all which may appear how dangeroys 1t is for a man to meddle 

with any lands, goods, or chattels ſo conveyed or fetled intraſt, 

for the (tay que wſe or Truſtors have no property in the 

thing, and therefore they cannot cl! or give it, and the Truſtee 

hath it but to anothers uſe; And ir is not. fafe therefore ro 

deal with either of them alone, nor yet indeed ſafe to deal 

at all in theſe caſes, unleſs che buyer may. have the conſent, 

Gale, and afſurance, or the Releaſe, ©:. of rhe Truſtors and a 
by | CCL 


Se 


4. If the Coſy ne #fe* 01 Truſtors' dye and appoint how the 5 Hits, 


A ſe. 
ſtees altogether : And if there be any woman Covert, or Tnfant 
within the Truſt, it is moſt of all dangerous. And if goods or 
,r:4.16; Chattels be given to, or to the uſe of a Feme Covert, or Infant, 
- ww and certain friends are truſted therewith, if th:y do ſell or cive 
away theſe goods or chattels contrary to the Truſt, they muſt be 
ſure to anſwer it ; if therefore they ſell chem, let them ſee that the 
money made thereof be as beneficial, and be beſtowed for the wife or 
children ; for it ſeems it is not ſafhcient in this caſe, that rhe money 
made thereof be paid to them, 
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Condition of Obligation. See Obliga- ! are,ch. 22. num. 1,2 what may be aonc by 
-:Ott. | 7, and wen it 15 good, chap.20. nums.7 
Confirmation. -  CHAPe2 2: 111.2,3« Chap.18. num.5 Chap. 

#/hat it 15,and how many kindes there 23. nu1.9, chap.24nnmsy. ch,sS unm.}« 
are. chap.18. numb.1,2-Theeffett of it, | 
rnmb.3,7. Where it & necaſul, nemb.4, | Delivery. 
when it 2s good, wumb.5,6. HoW it foall | What is 4 good delivery of 4 Deed, 
enure, numb.7. | ch,4. num. 5 


Debt. 
Corporation, i PThere an eAftion of Debt lieth: 
What aſſmrances they may make, and | chap.y. numb.10. 
what afts they may do, chap.2. numb, 
chap.12, numb.4. chap.g. numb.a, Devaſtzvit, See Executor. 


' Covenant. Deviſe or Legacy. 
what it is, and how many kindes| What it is, aud how many &jndes there 
ere are, chap. 7. numb.1,2. what | are , chap. 23. numb. 2. When it #5 
all be jaid a good Covenant, nump.c. | 804d, numbe7. Deviſe of Lands to ſci, 
_ _— Mw 2 numb.9. 
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The Table, 


»umb.9. Where being once void it doth | what he ſhall have, numb. 7, 13, 25, 
afterwards become good, numb. 11, 12. | chap. 14. numb.4. chap,20, numb, H:; 
means to recover the thing deviſed, | duty and Office, chap.23. numb.27, Hy: 
mm, 17. | be ſhall be charged, chap. 23. numb,*c. 
Dureſs or Manaſs, 37, 38. chap. 7. numb. 6, 8,9. cha; 
when an Aſſurance ſhall be ſaid to be | 21. numsb.6, what Executors or Adi. 
wade by T'ureſs or Manaſs, and there- \ niſirarors may do together, or apart, t2 
fore vora, cheq. num.5.cha.l2 numsy. | others, 67 one to another, chap. 23. num 
26, 30, 31, 35. chap.12, numb 4, chap, 
Eccleſtaſtical Perſons. 17. zumb.5. Chap, 17. nmb.g9. What 
What Aſſurances they may make, aud | ſhall be ſaid a Devaſtavit m then, 
What atts they may ds, ch.g. num. 4.ch.\ chap.23. numb.32. Who ſhall be ſaid 's 
I2. 91,4. Ch14. #u14.7. Ch.16. 1m, 3, | be an Executor of. his own Wrong, an 
how he ſhall be charged, chap. 23. nam” 
Election. 33: 
Who ſhall have it, ch.22. numb.14. | 
Entry, See Claim, | | 


Extinguiſhment, 

Where an eſtate, rent, &c. foal 57 

| \ extingmſhed, chap.2. numb.11i.chap.17. 

Equity. | numb. 2. chap. 19. numb. 6. chap. 24 
here cre may have relief ink G U1- | numb.8. chap-6: meamb,iy. 

ty for wrong dont, Chap. 24. wmnns.10,8, | 

chap.6e num. 14. chap 9. numb.4. Feoftment. 

That it #, and how many kindes the: 


Eſcrow. are , Chap.9. numb.1,2. The nature f 
How a Deed may be aclivered 4s an it, numb.2. Who may make it, and Whes: 
Eſcrow, chap. 4. numb.5\. it is good, numb, 4, 
Eſtoppel. 


What it i5,and how many kindes there 
are, chap.2. numb. 1,2. The parts of it, 
weh.3. The order of levying i' nm. 4, 


Where it ſhall be, ch.7, numb.6,11.' 


chap 4, naumb.4,5, Ch Im. 1 20 cha. I <þ | 


J r% 
HuHmQy.4,S« Th, - | « 
: | 1c operation of it, numyv.S. whes it 
Exception, See Deed. oP f. Hts uno. ; 


good, numb.&. How it ſhall he taker 
| numb, 7. who ſhall be barred by it, and it 
what time, ntmb.8,10.chap.8. numb.” 
where it may be avoided, and how, ch. 7 
aumb.1 2. 


Exchange. 

What it 15,4and the effect if it, ch.16. 
numv.l,3. How it muſi be made, and 
Whes it 1s 004, num9.3,8. Determined, | 
PHMV.G. 


Forfeiture. 
How many Ways a Tenant for life ©: 
Executors and Adramiſtrators. ” cat fl mg or feit wt Eſtate, Fae 2 
What they areand how many k'nacs of | "NR0..c 4 $3 Yet cap ; Ho ey 
then there are, ch.23. num. Who may | 4a ot; , un ho Ts O94 c oy i 
make or be made an Executor or Admi- \ 1  Conk = 0.11. Chape9. 119 
niſtrator, num. 18,19,20, where he may 5 chap Sa celda 1 | 
3 » b 

accept the eAdminiſtration, and What Gift. 
foall be faid an Acceptance, numb.24.\ What it ts, chap.11. - 

aft 


| they o 
07 it, 


- 
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F Y W271 15. numb.2,c, 


The —_ 


Grant. Inrolment, 
what it 1s,and how many kindes there | | Where it # neceſſary, chap,To. numb, 
are, Chap. 12. numb. 1,2. Things re- | 4. chap. 24 numb. 4. | 
,uifite to a goed Grant, womb, 3. whea it 
is 700d, numb. 4. chap.2, numb.6. chap. | 
23. 111.7. What things are grantable,, Common, 
chap 12. uumbq. E vpornded chap.5.| What Aſſurances they may make to- 
lap. 237, . when once goad and doth | gether or apart,chap.9. num.4. chap. 1 0s 
ifrerward ds become void, chap. LY «BHMN, | HAM? J. £94P. 1 4. 7118+ 4» chap. 17.4035 » 
hen once void or 203dable, and it doth | chap.1$. nums.5. chap.16. num.3. ohap, 
ified become £004, Chap-15 . num. ' 24. UM.5 Chap.12. num. 4. 
i, when it 25 good in part, and _ in | 
_ chap.15. namb4. Who may avoid ; 


. 
Joyat- tenants or Tenants in 


[ " 


Joynture, 
How fojnture for a woman may be 
made by Fine, chap.2. num. 
Legacy, See LDeviſe. 


Habendum, See Dees. 


a FT 


Heir. 
V hat ke ſhall bave, and where as: za | Leaſe. 
Gow os ſhall be charged, chap.21. uum.; What it 1s, and how many kindes there 
. £HhAP. 2.3. numb, /. | AE, chap. 14. WEmM.! ; ies who ELSE” F601, 
Elem $,4 5,9. COAP.7. mUM. 4. How it 
Husband and Wife, may be made by Fine, chay.2, numb.6, 
What Aſſurance the Hucha«d an | ; 
Fife together or apart may ma. ke, and Limitation of Eſtates. 
War atts they may do;ch.2.num 6,8. my See for this in Condition, 11 toto, 
cha p.3. numb. 5. chap9g. num. 4,9 chap. Us chap.23. numb.7. 
[> CHAP. 13s PUIBLS» CHUp-1 4s | 
2110-6 ChAP. 16, 313.3 Chap 17, mms 
14Þ.1 9, REM.7. _ 23. nem-45799 
5: Chape16» num.7, « ChAPH2.4, BUM. 5 » 


Livery of Seifin, 

hai it 15,4 d how many kindes there 
| AC, chap. 9. numb. 5,6. the nature of 
| i, aumb.7. Where ii 1s requiſite, num. 3. 
Incertainty | chape14. w11. 4. chap.16. num.3. chap. 
Where it Will hart. chap. I 4. u8mb, | 17. Hm. 5. Chap. 18. nam.s5. How it 
1, hape23s 'a 7. Chaps 2.4. num. A. muſt be made, and When it ts 7904, chap. 
indenture, See Deed. 19. zamb.g,1o. How it ſhall enter, chap. 

| 0, AUMb.11. : 

Infant, Manaſs, See Dureſs. 

what Aſſurance he may make, and | 
hat acts he may da te Linde him, chap, | 


Miſnaming, Mitltake, or 
Mtirecital, 
Where tt Will art, chap.5. num.y,5 
chap. 12: num. 4. chap. 23. numb.7, 


2 UMM G1. chap. 3. numb; . chap.6, 
7 O21 K, chap.8. numb .7. chap. 9. num, 
9. ChAÞ.12« ET 4. Chapel 3s MEEMBLS 

[/ } 4o FORE! &, chap. IJ, numd.5« hay. | 
16, numb, 3. chapil8. num». chap.l9. 
mb, 7. chaps 23. numb, 4. chap. 24, | 


Non eſt factum. 
Where this may be pleaded, chaÞ.4, 


- _ | unmb, IJ, 


Non 
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. nuw.5. 1s taking and making Grants, 


The Table. 
"Nowfatie memory. | 2 Recovery. 
Br hat Alſehances ſuch perſons Bray make, |  Frhat it 1s, and how many kendes they; 
aud What ates they may ao to binde them, | are, ch iP. 3o B19, 1,2: The maner 6 
chap.2. num, 6,10, chap.12, WF Chap. | wfferi ing it, nemb.zQ The uſe and 14 
13» #Um5, Chap.15. num. 5. CRAP. 1G. | thre of it, mn1ms. 4. When wt 15 good 1, 
1.3. chap.23. num.4. chap.24. nuns. | and who ſhall be barred by it, num! 
5. chap.9. num. 4. | | avoided, aum.7, 
N Relation. 
iphere and how it ſhall be, chat.s. 4 
VHS ,O» Chap. 24, nium4. 


Oblieation, 

What it ts, and how many hyndes there | 
are, chap. 21« 111.1,2, when it 1s good, 
CHAp.21, NAM. Chap.qe NUM.5. CHAP. 
20, HAM. E xpounded, chap 21. num. Releaſe. 

6. When it is forfeit, chap.21. num.g. | What it 15,74 how many kindes ther: 

Diſcharged , chap. 2T. aum ti. What : ; are, chap 19. num1,2. The nature of 
conditions of Obligations are good, and | it, 1amb.3. what may be releaſed, and 
how they ſhall be taken, and mui be me (idle # pood, numb.4,5 5,647 
performed, chap.21, numb, 4, 5,7, $,9, \ chap. 18. numb. 6. chap. 20, numb. 7 


10: chap, 23. numb. £ 9. chap. 24. numb. 9 
Occupant. enah.$, 114mm 1, I Jo elmup 6. 0 nnm9,15. 
What 1t #, ana Where it fall be, |! 
Shapsy. UNI. CHAPe23« HUM7\ Revocation, See Teſtament and Y!e, 
Out-lawed perſon. | Sealing of a. Decd. 
what atts he may ao, chap.23. num, Whentt ts good, chap. nitmb.;, 
h. chap, 12. num. chap.9, nn. 4, | 
Statute, 
| 


Premifles, See Deed. What it 1s, and how nany kindes of i; 
there are, chap. 20. nnmb. 1, 2. Tit 

Prerogative of the King, effett of it, namb.3. The procec dings 
Againſt ; common Recovery, chap.3. | Fherexpon , numy. 4. When it « © od 
numb.3. what things are ſabje(t to 2 54- 
chap.9. nem. chap. 12. num. ro | onrien thereupon , numb. 75, Wher: one 
fave A C ondition, chap. Ge 14M! 7 bawe a new Execntion, nuns. t6 
a Condition, chap.6. num.7. In bis Poſe | Diſcharged, numb. 7. Where one al 
ſefſron, chap. 9. num. 4. have contribution againſt another, *cini 

chargea upon a Statute, num, 


Probate of a Will. 
that ts 15, and how aud be fore whom | 
et mul # be wade, Chap. 23 « num. 4041s 


Surrender, 
What it 1s, and bow many kindcs | // 
| there are, chap.17. num. 1,2. The 
of it, 11m. 3. When it 1s go. 26, 145. Hy 


Ralue, Sor Dexd: How i it ſnall be taken, Rodily' 6,7. W714 
| may be ſurrendred, num. $, 


Recital. 
Where #t is neceſſary, chap.5. uw, | Tenant in Tail. | | 
Þ 3» | | What Aſſurances he may make, 


x | 


The Table, 


{4 he may Uay hu Iflues and othevs, | a 


3/p. 


Ae Bs numb. 8.10, chap. 3* nitmb. Fe 
i58 14 uumb.5. "—— wemb, 5. 


| -41ap.16, utzywb. 32738. 


Telitament, 
hat it %, ana how many kindes there 
e, chap.23. numb.1. The parts of it, 


nb.5, I be wit of it, numb.z. when | 


i:ts good, mumb.4. When it 1s good at | 
a "od void afterwards ; or void at 
Sg ana pood afterwards, numb, 5 6, 
£ Zandt chap.2 2. numb.8. 


Truſt and Confidence, 


For this, See chap.24, numb,10. 


Vacat of a Deed. 
Yer chap. 4. numb. 5, 6, 
Villain: 
L bat he #47 ag 


#2þ,4, 


a> 
t 


See chap. 23. 


Ule, 


'V hat it 18, a8 how mary kinaes the 


| 
| 


re, chap, 24. nimb.t,% The nature 
wi origmal of it, numb. When it 1s 
gooa, numb, 4, Expounded , numb.7 
Extinguiſhed, numb, '$. Declaration of - 


Uſes, numb. jo Power io revoke Th/es, 
" EHMD: 9. 


Uſury, 

that Contratt ſhall be ſud to be 
#/triovs, and What Aſſurances ſhall be 
maid void, chap. 2. mnmb.6. chap. 4. 
nunmb.5 
J 

Warranty, 

What it *s, and how MANY b 191 tes 
there are, Chap. * numb. 1,%. Chap.16s 
numb.2. The effeft of it, numb.3, What 
Words Will make it, uvnmb,a. ToW Mo 
\z/ may be mnited , numb.5, Whey 
| & Food and binding. on” E,7.R,0,10- 
| chap. 1, O06 ChAPs. 2 E xponnded, 
| chap: 8. nuwb.1 Rr may tabe advans 
| fape of in, and agaln(t Whom. chap.8. 
numb. " Soued nd diſchar red, 
| numb.l » 
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